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*FEATURED DECISION* 
 

E-Mail Service to Defendant Living in Iran Deemed Valid 
 
The Fourth Department held that service by e-mail upon the defendant in a 
matrimonial action was valid.  The defendant was living in Iran and the trial 
court (Supreme Court, Monroe County, Dollinger, AJ.) ordered that service be 
accomplished by e-mail pursuant to CPLR 308 (5).  The Fourth Department 
wrote: 
 

“CPLR 308 (5) vests a court with the discretion to direct an alternative 
method for service of process when it has determined that the 
methods set forth in CPLR 308 (1), (2), and (4) are ‘impracticable’ ” 
…. “Although the impractability standard is not capable of easy 
definition” …, “[a] showing of impracticability under CPLR 308 (5) 
does not require proof of actual prior attempts to serve a party under 
the methods outlined pursuant to subdivisions (1), (2) or (4) of CPLR 
308” ….“The meaning of ‘impracticable’ will depend upon the facts 
and circumstances of the particular case” …. 

 
Here, we conclude that plaintiff made a sufficient showing that service 
upon defendant pursuant to CPLR 308 (1), (2), or (4) was 
impracticable, and thus that the court providently exercised its 
discretion in directing an alternative method of service …. Plaintiff 
submitted evidence that defendant left the United States with the 
parties’ child and declared her intention to remain in Iran with her 
family … . Further, plaintiff established that Iran and the United States 
do not have diplomatic relations and that Iran is not a signatory to the 
Hague Convention on Service Abroad of Judicial and Extrajudicial 
Documents in Civil and Commercial Matters (20 UST 361, TIAS No. 
6638). Plaintiff thus requested alternative service upon defendant’s 
parents in Iran, with whom defendant was residing. 

 
In light of those unique circumstances, we conclude that the court 
properly determined that service upon defendant was “impracticable 
by any method of service specified in CPLR 308 (1), (2), and (4).” 
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 “Once the impracticability standard is satisfied, 
due process requires that the method of service 
be ‘reasonably calculated, under all the 
circumstances, to apprise’ the defendant of the 
action” …. 
 
“In order to be constitutionally adequate, the 
method of service need not guarantee that the 
defendant will receive actual notice” …. 
 
Here, the court initially ordered service of the 
summons by (1) personal service upon 
defendant’s parents; (2) mail service upon 
defendant at her parents’ address in Iran; and (3) 
service upon defendant by plaintiff’s Iranian 
attorneys in accordance with Iranian law. 
 
Pursuant to that order, plaintiff mailed the 
summons and notice to defendant at her parents’ 
last known address in Tehran and submitted a 
declaration by his Iranian attorney that at least 
two attempts were made to effect personal 
service upon defendant at that address. 
 
Although defendant contended that the address 
used for service was “bogus,” the record reflects 
that the address was in fact used by defendant 
and/or her parents in some capacity. 
 
Indeed, defendant supplied that address to the 
child’s pediatrician in requesting the child’s 
medical records, and she averred that her father 
ultimately received the documents from a “tenant” 
who lived at that address. 

 
When plaintiff was unable to effect personal 
service upon defendant’s parents pursuant to the 
court’s order, the court relieved him of that 
obligation and instead permitted service “via 
email at each email address that [p]laintiff knows 
[d]efendant to have.” Although service of process 
by email “is not directly authorized by either the 
CPLR or the Hague Convention, it is not 
prohibited under either state or federal law, or the 
Hague Convention” … and, indeed, “both New 
York courts and federal courts have, upon 
application by plaintiffs, authorized [e]mail service 
of process as an appropriate alternative method 
when the statutory methods have proven 
ineffective” … . 
Contrary to the contention of defendant, we 
conclude that plaintiff made the requisite showing 
that service by email was “reasonably calculated 
to apprise defendant of the pending lawsuit and 
thus satisfie[d] due process” … . 
The record reflects that, for several months prior 
to the application for alternative service, the 
parties had been communicating via email at the 
two email addresses subsequently used for 
service. Although defendant claimed that she did 

not receive either of the emails, she 
acknowledged receipt of a subsequent email from 
plaintiff’s attorney sent to the same two email 
addresses. 
 
We thus conclude that, under the circumstances 
of this case, the court properly determined that 
service of the summons with notice upon 
defendant by email was an appropriate form of 
service … .  Safadjou v Mohammadi, CA 12-
00271, 359, 4th Dept, 4-26-13 

 

 
 
Service Upon Employee Did Not Confer Personal 

Jurisdiction Over Corporation 
 

Service upon an employee who was not an officer, 
director, managing agent, cashier, or an agent authorized 
to accept service, did not confer jurisdiction over a 
corporation, and the motion to dismiss for lack of personal 
jurisdiction should have been granted.  Fernandez v 
Town of Babylon …, Omni Recycling of Babylon, Inc., 
2012-05513, Index No 4102/01, 2nd Dept. 3-6-13 
 
 
Law Office Failure Justified Vacation of Default 

Judgment 
 

“Here, the moving defendants’ claim of law office failure 
was supported by a ‘detailed and credible’ explanation of 
the default.  Moreover, the moving defendants 
demonstrated the existence of a potentially meritorious 
opposition to plaintiff’s motion. Accordingly, the Supreme 
Court providently exercised its discretion in vacating their 
default in opposing the plaintiff’s motion for summary 
judgment.”  Properties, LLC v McDonald, LLC, et al, 
2011-11434, 2012-04529, Index No 14525/09, 2nd Dept. 
3-6-13 
 
  

Lack of Standing Argument Waived 
 

Failure to raise plaintiff’s lack of standing in either the 
answer or the pre-answer motion to dismiss the complaint 
constituted a waiver of the defendant’s standing 
argument.  HSBC Bank USA v Ashley, 513730, 3rd 
Dept. 3-7-13 
 

“IN ORDER TO BE CONSTITUTIONALLY 
ADEQUATE, THE METHOD OF SERVICE 
NEED NOT GUARANTEE THAT THE 
DEFENDANT WILL RECEIVE ACTUAL 
NOTICE” …. 

SAFADJOU V MOHAMMADI 
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Counsel for Nonparty Witness Cannot 
Participate in Deposition 

 
The Fourth Department determined that counsel for a 
nonparty witness cannot object, i.e., participate, in a 
deposition of that witness.  The Court wrote: 
 

…“[C]ounsel for a nonparty witness does not 
have a right to object during or otherwise to 
participate in a pretrial deposition.CPLR 3113 (c) 
provides that the examination and cross-
examination of deposition witnesses ‘shall 
proceed as permitted in the trial of actions in 
open court’ ” (id. [emphasis added]), and it is 
axiomatic that counsel for a nonparty witness is 
not permitted to object or otherwise participate in 
a trial (see e.g. id.).We recognize that 22 NYCRR 
221.2 and 221.3 may be viewed as being in 
conflict with CPLR 3113 (c) inasmuch as sections 
221.2 and 221.3 provide that an “attorney” may 
not interrupt a deposition except in specified 
circumstances.Nevertheless, it is well established 
that, in the event of a conflict between a statute 
and a regulation, the statute controls (see Matter 
of Hellner v Board of Educ. of Wilson Cent. 
School Dist., 78 AD3d 1649, 1651).  Justices 
Fahey and Martoche dissented in a 
memorandum. Sciara v Surgical Associates of 
Western New York, P.C., et al, 1466, CA 12-
00809, 4th Dept. 3-15-13 

 

 
Amendment of Reply to Add Statute of  

Limitations Defense Allowed 
 
In affirming the grant of a motion to amend a reply to add 
the “statute of limitations” defense, the Second 
Department wrote: 
                        

       “Leave to amend a pleading should be freely 
given (see CPLR                                   3025[b]), 
provided that the amendment is not palpably 
insufficient, does not prejudice or surprise the 
opposing party, and is not patently devoid of 
merit” … . “A determination whether to grant such 
leave is within the Supreme Court’s broad 
discretion, and the exercise of that discretion will 
not be lightly disturbed” … . “Mere lateness is not 

a barrier to the amendment. It must be lateness 
coupled with significant prejudice to the other 
side” … .The plaintiff waived its statute of 
limitations defense by failing to assert it as an 
affirmative defense in its initial reply to the 
appellants’ counterclaims (see CPLR 3211[e]). 
However, defenses waived under CPLR 3211(e) 
can nevertheless be interposed by leave of court 
pursuant to CPLR 3025(b) so long as the 
amendment does not cause the other party 
prejudice or surprise resulting directly from the 
delay … .Aurora Loan Services, LLC v Dimura, 
et al, 2013 NY Slip Op 01797, 2012-
04739,Index No 2455/09, 2nd Dept. 3-20-13 

 
 

Acknowledgment of Debt in Bankruptcy 
Proceeding Restarted Statute of Limitations 

 
The defendant’s acknowledgment of a debt in his 
bankruptcy petition restarted the 20 statute of limitations 
for the enforcement of a judgment:  
 

Contrary to defendant's contention, enforcement 
of the judgment issued against him is not barred 
by CPLR 211(b). While [plaintiff] first sought to 
enforce the judgment in 2011, more than 20 
years after the judgment could have first been 
enforced, defendant acknowledged the judgment 
in 2005 within his bankruptcy petition, thereby 
recommencing the statute of limitations from that 
date. Based on the 2005 acknowledgment, the 
statute of limitations to enforce the judgment ran 
anew in 2005 and [plaintiff] has until 2025 to 
enforce the judgment … . Since a debtor 
sufficiently acknowledges a debt pursuant to a 
judgment simply by admitting to the creditor in 
writing that a debt is owed, here, defendant's 
listing of the judgment within his bankruptcy 
petition constitutes such an admission and is 
thus, an acknowledgment under the statute. 
Moreover, insofar as an acknowledgment need 
not specify the amount nor the character of the 
debt owed …, defendant's failure to list the 
correct amount of the judgment or the court in 
which it was obtained does not constitute a 
shortcoming which avails defendant. First NY 
Bank for Bus. v Alexander, 2013 NY Slip Op 
01796, 4800/90, 9377, 1st Dept. 3-19-13 

 
 

Sanctions for Discovery Noncompliance and 
Spoliation 

 
The First Department concluded preclusion and an 
adverse inference charge were appropriate discovery 
sanctions for defendant’s failure to produce documents 
and the apparent destruction of evidence: 
               

Having been conditionally ordered to produce all 

…“[C]OUNSEL FOR A NONPARTY 
WITNESS DOES NOT HAVE A RIGHT TO 
OBJECT DURING OR OTHERWISE TO 
PARTICIPATE IN A PRETRIAL 
DEPOSITION.” 

SCIARA V SURGICAL ASSOCIATES 
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correspondence …, and the transcripts of the 
audio tapes of meetings …, in order to 
successfully oppose plaintiff's motion for 
discovery sanctions, defendant had to 
demonstrate (1) a reasonable excuse for the 
failure to produce the requested items and (2) the 
existence of a meritorious claim or defense in 
order to relieve itself from the dictates of that 
order … . Defendant did not satisfy these 
requirements. Defendant's history of 
noncompliance with the court's prior discovery 
orders supports the motion court's finding that 
defendant's actions were willful and 
contumacious …. The court providently granted 
plaintiffs' motion for an order precluding 
defendant from offering any evidentiary proof with 
respect to the transcription of committee 
meetings and/or correspondence … and 
defendant in defense and/or opposition to 
plaintiffs' prosecution of their bad faith claim at 
trial … . Plaintiffs also made a prima facie 
showing that defendant had either intentionally or 
negligently disposed of the transcript of the … 
meeting and that the spoliation of this critical 
evidence compromised its ability to prosecute 
their bad faith action against defendant … . The 
motion court did not abuse its discretion in finding 
that certain evidence may have existed, but was 
not produced by defendant either because it was 
destroyed or withheld. Although plaintiffs moved 
to strike the answer, the court imposed the 
reasonable lesser sanction of an adverse 
inference charge, which will prevent defendant 
from using the absence of these documents at 
trial to its tactical advantage … .  General 
Motors Acceptance Corp. v New York Cent. 
Mut. Fire Ins. Co., 2013 NY Slip Op 01774, 
109668/06, 9272, 1st Dept. 3-19-13 

 

 
Wife’s Derivative Claim Added to Complaint 

After Expiration of Statute of Limitations 
 

The First Department held that a wife’s derivative claim in 
a medical malpractice action brought by her husband 
could be added to the complaint after the statute of 
limitations had expired (disagreeing with the Second and 
Fourth Departments): 
                 

The motion court properly exercised its discretion 
in granting leave to amend. The original 
complaint placed Kings Harbor on notice of the 

underlying transaction (see CPLR 203 [f] …. We 
are in accord with the Third Department's view 
that "[i]n the absence of any prejudice and under 
these circumstances, Supreme Court should be 
permitted to exercise that same discretion which 
would allow the addition of a plaintiff's derivative 
cause of action" … . We disagree with the cases 
holding that a spouse's derivative claim cannot be 
added to a complaint through the relation back 
provision of CPLR 203 (f) (see e.g. Dowdall v 
General Motors Corp., 34 AD3d 1221, 1222 [4th 
Dept 2006]; Lucido v Vitolo, 251 AD2d 383, 384 
[2d Dept 1998]). Giambrone v Kings Harbor 
Multicare Ctr., 2013 NY Slip Op 01898, 9235N 
307139/09, 1st Dept. 3-21-13 

 
 

Court’s Sua Sponte Dismissal of Complaint 
Reversed 

 
The Second Department reversed the trial court’s sua 
sponte dismissal of plaintiff’s mortgage foreclosure 
complaint.  The trial court dismissed the complaint on the 
ground that the plaintiff lacked standing and imposed 
sanctions based on plaintiff’s alleged reliance upon a 
“robosigner” (according to the trial court’s own Internet 
research).  On the issues of “sua sponte” dismissal and 
standing, the Second Department wrote: 
 

The Supreme Court abused its discretion in, sua 
sponte, directing dismissal of the complaint with 
prejudice and cancellation of the notice of 
pendency … . "A court's power to dismiss a 
complaint, sua sponte, is to be used sparingly 
and only when extraordinary circumstances exist 
to warrant dismissal" … . Here, the Supreme 
Court was not presented with any extraordinary 
circumstances warranting sua sponte dismissal of 
the complaint. Moreover, as the defendants failed 
to answer the complaint and did not make pre-
answer motions to dismiss the complaint, they 
waived the defense of lack of standing … . 
Furthermore, a party's lack of standing does not 
constitute a jurisdictional defect and does not 
warrant sua sponte dismissal of a complaint by 
the court … .  HSBC Bank USA, NA v Taher, 
2013 NY Slip Op 01806, 2011-06455, 2012-
00841, Inex No 9320/09, 2nd Dept. 3-20-13 

 
 

Criteria for Motion to Renew Based on New 
Facts Not Met 

 
In reversing the trial court’s grant of summary judgment, 
the Second Department explained that CPLR 2221(a) 
had been misused to revisit a prior motion, and that the 
motion should have been brought under CPLR 2221 (e) 
as a motion for leave to renew based on new facts.  The 
motion should have been denied because the defendant 
failed to provide “reasonable justification” for the failure to 

“WE DISAGREE WITH THE CASES HOLDING THAT 
A SPOUSE'S DERIVATIVE CLAIM CANNOT BE  
ADDED TO A COMPLAINT THROUGH THE 
RELATION BACK PROVISION OF CPLR 203 (F)” 
 

GIAMBRONE V KINGS 
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present the “new” facts in the first motion: 
 

The Supreme Court improperly granted the 
defendant’s motion, denominated as one 
pursuant to CPLR 2221(a) to modify the order 
entered September 28, 2011. CPLR 2221(a) 
merely provides that certain motions may be 
made, on notice, to the judge who signed the 
order that is the subject of the motion. In 
actuality, the defendant sought to present new 
facts in partial opposition to the motion for 
summary judgment, which were not presented on 
the initial motion. Thus, the defendant’s motion 
should have been made pursuant to CPLR 
2221(e) for leave to renew its prior opposition to 
the motion for summary judgment, based upon 
new facts, and we construe it as such. However, 
the defendant failed to show its entitlement to that 
relief. The defendant failed to demonstrate 
“reasonable justification” for its failure to present 
such facts on the prior motion (CPLR 2221[e][2]). 
Mount Sinai Hosp v Dust Tr., Inc., 2013 NY 
Slip Op 01811, 2012-03767, Ind No 10715/10, 
2nd Dept. 3-20-13  
 
  

 Criteria for Dismissal of Cause of Action Based 
on Documentary Evidence Explained 

  
The Second Department, in reversing the dismissal of 
causes of action in a complaint, explained the criteria for 
dismissal based on documentary evidence: 
 

A motion to dismiss based on documentary 
evidence pursuant to CPLR 3211(a)(1) may be 
appropriately granted “only where the 
documentary evidence utterly refutes plaintiff’s 
factual allegations, conclusively establishing a 
defense as a matter of law” … . Here, to the 
extent that the sponsor’s submissions constituted 
“documentary evidence” within the meaning of 
CPLR 3211(a)(1) …, they failed to utterly refute 
the cooperative’s allegations … . Accordingly, the 
Supreme Court should have denied those 
branches of the sponsor’s motion which were to 
dismiss the first, second, and fourth causes of 
action pursuant to CPLR 3211(a)(1).North Shore 
Towers Apts. Inc. v Three Towers Assoc., 
2013 NY Slip Op 01812, 2012-00848, Index No 
11834/10, 2nd Dept. 3-20-13 

  
 

Deliberate Avoidance of Service of Process 
 

The First Department determined the defendants, who 
deliberately attempted to avoid notice of the summons 
and complaint, did not raise an issue of fact in the face of 
the affidavits of the process server:   
 

Relief under CPLR 317 is not warranted where, 
as here, defendants’ failure to obtain proper 

notice was the result of a deliberate attempt to 
avoid such notice … . The individual defendant 
averred that neither he nor the corporate 
defendant received actual service of the 
summons and complaint, or of the supplemental 
summons and amended complaint, or of any of 
the notices served by plaintiff following 
commencement of the action. However, this 
conclusory denial of receipt is insufficient to 
raise an issue of fact as to proper service in the 
face of plaintiff’s submission of affidavits from a 
process server, which constitute prima facie 
evidence of proper service … .  Pina v JObar, 
USA, LLC, 2013 NY Slip Op 01794, 9570N, 
300756/08, 1st Dept. 3-19-13 

 

 
Court’s Sua Sponte Transfer of a Zoning-Related 

Case to Another County Was Improper/The 
Denial of a Request for a Variance Does Not 

Affect Real Property within the Meaning of CPLR 
507 

 
The Fourth Department determined Supreme Court erred 
in transferring a case to another venue sua sponte and in 
determining that an action seeking to annul the denial of a 
variance affected real property within the meaning of 
CPLR 507: 
 

Petitioner commenced this CPLR article 78 
proceeding seeking to annul two determinations 
of respondent made in connection with 
petitioner’s application for an area variance from 
a provision of the Town of Whitestone’s Zoning 
Ordinance. The proceeding was commenced in 
Supreme Court, Onondaga County, and by 
…order …that court, sua sponte, transferred the 
proceeding to Supreme Court, Oneida County, 
pursuant to CPLR 507. We agree with petitioner 
that the court erred in transferring the 
proceeding sua sponte. CPLR 509 provides that 
the place of trial may be changed to another 
county “by order upon motion, or by consent.” 
CPLR 510 provides the grounds for the change 
of the place of trial, upon a motion. A court “is 
authorized to change venue only upon motion 
and may not do so upon its own initiative” …. 
Additionally, a CPLR article 78 proceeding 
seeking to annul a determination denying a 
request for an area variance does not affect the 

A COURT “IS AUTHORIZED TO CHANGE 
VENUE ONLY UPON MOTION  
AND MAY NOT DO SO UPON ITS OWN 
INITIATIVE” …. 

MIMASSI V TOWN 
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dismiss the complaint pursuant to CPLR. Where 
service is effected pursuant to CPLR 308(4), the 
so-called "nail and mail" method, the plaintiff 
must demonstrate that service pursuant to 
CPLR 308(1) or (2) (personal service or 
residence service) could not be made with " due 
diligence'" … .This requirement must be " strictly 
observed, given the reduced likelihood that a 
summons served pursuant to that section will be 
received'" … .   

 
Here, the plaintiff produced the process server's 
affidavit, which satisfied its prima facie burden 
regarding service. However, in her responsive 
affidavit, [defendant] rebutted that showing by 
stating specifically that (1) she was never 
personally served in this action, (2) she had 
never resided at the address where the process 
server attempted personal service and 
eventually affixed the papers, and (3) the 
summons and complaint were never affixed to 
the door of the subject premises where she had 
lived for more than 20 years. This showing was 
sufficient to warrant a hearing … .   

           
At the hearing, the plaintiff failed to demonstrate 
that its process server made a genuine effort to 
determine [defendant's] correct address or that 
he made “quality” efforts to serve her with 
process … . Aurora Loan Services, LLC v 
Gaines, et al, 2013 NY Slip Op 02034, 2011-
04002, Index No 20180/08, 2nd Dept. 3-27-13 

 

 
Criteria for Motions to Dismiss Pursuant to 

CPLR 3211 Discussed in Detail 
 

In a full-fledged opinion by Justice Dickerson, the Second 
Department laid out the requirements for determining a 
motion to dismiss pursuant to CPLR 3211(a)(7), the 
elements of the theory of agency, the requirements for a 
judgment based on documentary evidence pursuant to 
CPLR 3211(a)(1), and the elements of a cause of action 
alleging breach of a fiduciary duty. Faith Assembly v 
Titledge Of NY Abstract, LLC, 2013 NY Slip Op 02046, 
2011-04345, Index No 28579/09, 2nd Dept 3-27-13 
 
 
 

title to, or the possession, use or enjoyment of, 
real property, and thus the court erred in relying 
on CPLR 507 in transferring the 
proceeding.  Matter of Mimassi v Town of 
Whitestone Zoning Board of Appeals, 189, 
CA 12-01652, 4th Dept. 3-22-13 

 
 

Choice of Forum/Choice of Law 
 

The Fourth Department determined a choice of forum 
clause must be enforced and noted the difference 
between choice of forum and choice of law: 
 

          Supreme Court properly granted 
defendant’s motion to dismiss the complaint 
pursuant to CPLR 3211 (a) (1). According to the 
“Standard Terms and Conditions” of the 
agreement …, “[a]ny litigation arising in any way 
from this Agreement shall be brought in the 
Courts of Common Pleas of Pennsylvania 
having jurisdiction.”  That forum selection clause 
is “ ‘prima facie valid and enforceable unless it is 
shown by the challenging party to be[, inter alia,] 
unreasonable, unjust, [or] in contravention of 
public policy’ ” …    

            
Contrary to plaintiff’s contention, the 
enforcement of the forum selection clause does 
not contravene New York public policy … . 

 
The “Standard Terms and Conditions” also 
provide that “[t]he laws of the Commonwealth of 
Pennsylvania shall govern the validity of this 
Agreement, its interpretation and performance,” 
and plaintiff contends that the enforcement of 
the “limitation of legal liability” provision of the 
agreement pursuant to Pennsylvania law 
violates General Obligations Law §§ 5-322.1 
and 5-324 and would thus contravene New York 
public policy. That contention, however, 
concerns choice of law, not choice of forum, and 
it may properly be raised before a court in the 
forum chosen by the parties in Pennsylvania … 
.“[O]bjections to a choice of law clause are not a 
warrant for failure to enforce a choice of forum 
clause” … .  Erie Insurance Company of New 
York, … v AE Design, Inc., 337, CA 12-01549, 
4th Dept. 3-22-13 

 
 
Plaintiff Could Not Demonstrate Valid “Nail and 

Mail” Service 
 

 The Second Department affirmed the trial court’s 
determination that plaintiff was unable to demonstrate the 
defendant had been validly served using the “nail and 
mail” method:   
 

…[T]he Supreme Court properly granted that 
branch of the plaintiff's motion which was to 

“CONTRARY TO PLAINTIFF’S 
CONTENTION, THE ENFORCEMENT OF THE 
FORUM SELECTION CLAUSE DOES NOT 
CONTRAVENE NEW YORK PUBLIC POLICY 
… .”  

ERIE  INSURANCE V AE DESIGN 
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initial complaint, based on their failure to comply 
with the subject agreements' condition precedent 
to commencing an action against Impact, since 
the doctrine is dependent upon the existence of 
a valid preexisting action .. . However, on this 
appeal, we find that the savings clause of CPLR 
205(a) does not bar plaintiffs' action, since the 
statute was "created to serve in those cases in 
which the prior action was defective and so had 
to be dismissed" … . The dismissal of the prior 
action for plaintiffs' failure to comply with a 
condition precedent was not a judgment on the 
merits …, and plaintiff commenced a new action 
within the six-month period required by CPLR 
205(a).  Southern Wine & Spirits of Am, Inc v 
Impact Envtl Eng’g, PLLC, 2013 NY Slip Op 
o2i46, 9651, 650083/10, 1st Dept 3-28-13 

 
 

Excuse for Default Found Inadequate 
 

The Second Department determined the motion court 
erred when it found defendant’s excuse for default in 
appearing or answering adequate:   
 

While the determination of what constitutes a 
reasonable excuse lies within the sound 
discretion of the Supreme Court, a general 
assertion that the default was occasioned by the 
defendant's insurance broker or liability carrier is 
insufficient … . Here, the defendant's 
unsubstantiated claims that he believed that his 
insurance broker had forwarded the summons 
and complaint to his insurer and that his insurer 
was providing a defense are unreasonable given 
that the defendant was served with the plaintiff's 
motion for leave to enter a default judgment … 
.   Spitzer v Landau, 2013 NY Slip Op 02067, 
2012-05686, Index No 001868/11, 2nd Dept 3-
27-13 

 
 

Where Attorney Is a Party to a Lawsuit, 
Attorney’s Submission of an Affirmation as 

Opposed to an Affidavit in Opposition to Motion 
to Dismiss Is Not a Sufficient Ground for 

Dismissal of the Complaint 
  
The Second Department determined a complaint could 
not be dismissed on the ground that an attorney’s 
unnotarized affirmation was submitted in opposition to the 
motion, rather than an affidavit:   
 

When an attorney is a party to an action, and 
affidavits are required to support or oppose a 
request for relief, that attorney may not rely upon 
an unnotarized affirmation in lieu of an affidavit, 
as the facts alleged in that affirmation would not 
be in admissible form (see CPLR 2106…). 
However, contrary to the Supreme Court’s 

Notice of Appearance Does Not Waive Lack of 
Jurisdiction Defense 

 
The Second Department noted that filing a Notice of 
Appearance does not waive the lack of personal 
jurisdiction which can be raised in a motion to dismiss 
pursuant to CPLR 3211(a)(8) or as a defense in the 
answer pursuant to CPLR 3211.  Frederic v Israel, 2013 
NY Slip Op 02049, 2012-03475, Index No 20290/06, 
2nd Dept 3-27-13 
 
 

Defaulting Party Can Give Testimony and 
Present Evidence at Damages Proceeding 

 
The defendant’s answer in a partition action was struck 
due to his failure to comply with disclosure requests and 
court orders.  At the inquest the defendant was allowed to 
cross-examine plaintiff’s witnesses but was not allowed 
give testimony or offer proof in mitigation of the alleged 
damages.  The Second Department wrote: 
 

[A] defendant whose answer is stricken as a 
result of a default admits all traversable 
allegations in the complaint, including the basic 
allegation of liability, but does not admit the 
plaintiff's conclusion as to damages'" … . 
Indeed, where an entry of a default judgment 
against a defendant is made after an application 
to the court, the defendant is entitled to a " full 
opportunity to cross-examine witnesses, give 
testimony and offer proof in mitigation of 
damages'" … .  Rawlings v Gillert, 2013 NY 
Slip Op 02063, 2011-11951, Index No 7570/08, 
2nd Dept 3-27-13 

 

 
*“Relation-Back” and “Savings Clause” Statutes 

Explained 
 

The First Department discussed the difference between 
the relation-back doctrine of CPLR 203(f) and the savings 
clause of CPLR 205(a):   
 

In a prior appeal in this action, we held that 
plaintiffs could not utilize the relation-back 
provisions in CPLR 203(f) to cure their defective 

“[A] DEFENDANT WHOSE ANSWER IS 
STRICKEN AS A RESULT OF A DEFAULT 
ADMITS … THE BASIC ALLEGATION OF 
LIABILITY, BUT DOES NOT ADMIT THE 
PLAINTIFF'S CONCLUSION AS TO 
DAMAGES” … . 

RAWLINGS V GILLERT 
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determination, [plaintiff’s] submission of an 
unnotarized affirmation in lieu of an affidavit in 
opposition to the … defendants’ motion to 
dismiss the complaint insofar as asserted 
against them did not warrant the granting of that 
motion. “CPLR 3211 allows [a] plaintiff to submit 
affidavits, but it does not oblige him [or her] to do 
so on penalty of dismissal” … . Accordingly, 
[defendant’s] failure to submit an affidavit was 
not fatal to his opposition, and the Supreme 
Court should not have granted the … 
defendants’ motion to dismiss the complaint 
insofar as asserted against them on that basis. 
Law Offs of Frishberg v Toman, 2013 NY Slip 
Op 02224, 2011=04956, 2011-07881, Index No 
12965/10, 2nd Dept 4-3-13 

  
 

  Criteria for Demonstrating Documents Were 
Material Prepared in Anticipation of Litigation 

 
 The Second Department explained the burden of proof 
for demonstrating documents are immune from discovery 
as material prepared in anticipation of litigation as 
follows:   
 

"The burden of proving that a statement is 
privileged as material prepared solely in 
anticipation of litigation or trial is on the party 
opposing discovery" … . More particularly, "[t]he 
party asserting the privilege that material sought 
through discovery was prepared exclusively in 
anticipation of litigation . . . bears the burden of 
demonstrating that the material it seeks to 
withhold is immune from discovery … by 
identifying the particular material with respect to 
which the privilege is asserted and establishing 
with specificity that the material was prepared 
exclusively in anticipation of litigation" … . An 
attorney's affirmation containing conclusory 
assertions that requested documents are 
conditionally immune from disclosure pursuant 
to CPLR 3101(d)(2) as material prepared in 
anticipation of litigation, without more, is 
insufficient to sustain the movant's burden of 
demonstrating that the materials were prepared 
exclusively for litigation … .  New York Schools 
Ins Reciprocal v Milburn Sales Co, Inc, 2013 
NY Slip Op 02227, 2012-01697, Index no 
2848/11, 2nd Dept 4-3-13 

 
 
Second Summary Judgment Motion to Address 

Deficiencies in First Motion Should Not Have 
Been Entertained 

 
In holding that a second summary judgment motion which 
addressed deficiencies in the first summary judgment 
motion should not have been entertained, the Third 
Department wrote: 

 
…[W]e agree with plaintiff that  the Town's 
summary  judgment  motion  should not 
have  been  considered. "'[M]ultiple summary 
judgment motions in the same action should be 
discouraged in the absence of a showing of 
newly discovered evidence or other  sufficient 
cause'"  …. Here, the Town's second motion for 
summary judgment was made solely upon the 
added affidavit of its Highway Superintendent, 
which was submitted to address the deficiencies 
in the Town's proof as outlined by our prior 
decision. However, such affidavit was not new 
evidence, as no reason was given why it could 
not have been submitted with the initial motion 
… . For the same reason, this evidence could 
not have been a valid basis to grant renewal of 
the first summary judgment motion … . We 
discern no valid purpose for allowing a 
successive summary judgment motion that is 
based solely upon a party's belated attempt to 
remedy its inadequate initial proffer, without any 
valid explanation as to why the additional 
evidence was not offered in the first 
instance.  Keating v Town of Burke, 515400, 
3rd Dept 4-4-13 

 

 
Remedy When Referee Exceeds Authority 

 
The Second Department explained the effect of a 
referee’s exceeding his or her authority: 
 

"A referee derives his or her authority from an 
order of reference by the court" …. The scope of 
a referee's duties are defined by the order of 
reference (see CPLR 4311;…). A referee "who 
attempts to determine matters not referred to 
him [or her] by the order of reference acts 
beyond and in excess of his [or her] jurisdiction" 
…. Here, the Supreme Court directed the 
referee to hear and report on the issues of 
whether the plaintiff complied with the terms of 
the loan reinstatement agreement …. Instead of 
making findings of fact and reporting them to the 
Supreme Court, the referee exceeded his 
authority by making a determination that the 

A REFEREE "WHO ATTEMPTS TO 
DETERMINE MATTERS NOT REFERRED TO 
HIM [OR HER] BY THE ORDER OF 
REFERENCE ACTS BEYOND AND IN 
EXCESS OF HIS [OR HER] JURISDICTION" 

 
FURMAN V WELLS FARGO 
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loan should be reinstated … . Since the referee 
had no authority to do so, the Supreme Court 
should have rejected his report in its entirety … . 
Furman v Wells Fargo Home Mtge Inc, 2013 
NY Slip Op 02374, 2011-10281, 2011-10284, 
Index No 25616/09, 2nd Dept, 4-10-13 

 
 

Requirements for Motion to Dismiss on 
Documentary Evidence 

 
 In this case, the Second Department addressed the proof 
requirements for a CPLR 3211(a)(1) motion (motion to 
dismiss on documentary evidence), the potential validity 
of an unsigned agreement in the context of such a 
motion, and the proper remedy when a referee exceeds 
his or her authority: 
 

A motion pursuant to CPLR 3211(a)(1) may be 
granted “only where the documentary evidence 
utterly refutes plaintiff’s factual allegations, 
conclusively establishing a defense as a matter 
of law” … . Here, although [defendant] offered 
documentary proof that the loan reinstatement 
agreement was not signed…, this proof does not 
conclusively dispose of the plaintiff’s specific 
performance or breach of contract claims since 
an unsigned agreement may constitute an 
enforceable contract where there is objective 
evidence establishing that the parties intended 
to be bound …. We further note that since 
[defendant] sought dismissal of the specific 
performance and breach of contract causes of 
action pursuant to CPLR 3211(a)(1) on the 
ground that it had a defense founded on 
documentary evidence, the motion should have 
been decided solely on the documentary 
evidence proffered in support of the motion. …. 
Furman v Wells Fargo Home Mtge Inc, 2013 
NY Slip Op 02374, 2011-10281, 2011-10284, 
Index No 25616/09, 2nd Dept, 4-10-13 

 
 

Unpleaded Cause of Action Can Be Raised in 
Opposition to Summary Judgment---Must Be 

Supported by Proof in Admissible Form 
 

 The Second Department noted that, in opposition to a 
motion for summary judgment, an unpleaded cause of 
action (which must be supported by proof in admissible 
form) may be raised: 
 

The plaintiff, in opposition, …raised a new 
theory of liability …. A plaintiff may successfully 
oppose a motion for summary judgment by 
relying on an unpleaded cause of action which is 
supported by the plaintiff's proof …. However, in 
the instant case, the plaintiff's submission in 
support of the unpleaded cause of action was an 
affirmation of an attorney with no personal 

knowledge of the facts. That affirmation was not 
sufficient to raise a triable issue of fact to defeat 
the defendant's prima facie showing of 
entitlement to judgment as a matter of law with 
respect to the allegations in the plaintiff's 
pleadings …. Since the plaintiff submitted no 
evidence in admissible form in support of the 
unpleaded cause of action, she failed to raise a 
triable issue of fact. McCovey v Williams, 2013 
NY Slip Op 02380, 2012-01315, Index No 
38525/06, 2nd Dept, 4-10-13 

 
 

 
Contacts Insufficient for Long-Arm Jurisdiction 

 
The Third Department upheld the trial court’s 
determination that plaintiff’s business-related contacts 
with out-of-state defendants were insufficient to confer 
New York jurisdiction over them: 
 

Plaintiff entered into a three-month agreement 
with defendant Yodle, Inc. to conduct an Internet 
advertising campaign for his divorce document 
preparation business. Three weeks after 
agreeing to the terms of the contract, plaintiff 
emailed defendant Brad Leitch, a Yodle 
employee who lives and works in North 
Carolina, and stated that he could not afford to 
proceed due to unanticipated personal 
expenses. Relying on the terms of the contract, 
Yodle refused to refund plaintiff any money and 
continued the advertising campaign until – just 
before the end of the three-month term – plaintiff 
commenced this action seeking to recover 
damages for, among other things, fraud and 
breach of contract. 

 
* * *Initially, we cannot agree with plaintiff's 
contention that Supreme Court erred in 
determining that it lacked jurisdiction over Leitch 
and Long [another Yodle employee who lives 
and works in Arizona]. Given the nature of their 
work on plaintiff's Internet advertising campaign 
and his limited contact with them via telephone 
and email, their conduct "did not amount to a 

“A PLAINTIFF MAY SUCCESSFULLY 
OPPOSE A MOTION FOR SUMMARY 
JUDGMENT BY  
RELYING ON AN UNPLEADED CAUSE OF 
ACTION WHICH IS SUPPORTED BY THE 
PLAINTIFF'S PROOF” 

MCCOVEY V WILLIAMS 
 



 

 10 

denial, setting forth significant discrepancies 
between the age and weight of the person 
allegedly served and the appellant’s actual age 
and weight at the time of the purported service 
…. Under these circumstances, the appellant is 
entitled to a hearing on the issue of whether 
service was properly effected pursuant to the 
personal delivery provisions of CPLR 308(1) 
….  Emigrant Mtge Co, inc v Westervelt, 2013 
NY Slip Op 02536, 2012-08302, Index No 
2031/09, 2nd Dept, 4-17-13 

 

 
Product Warranty Does Not Extend Statute of 

Limitations 
 

 In finding that a 10-year warranty on windows and doors 
did not extend the relevant statute of limitations, the First 
Department wrote:   
 

Although initially it may seem somewhat unfair 
for defendant to have given plaintiffs a 10-year 
warranty and then argue that plaintiffs cannot 
sue for breach of warranty at any time during 
that 10-year period, the case law is clear on 
when this cause of action accrues …. 
Katopodis v Marvin Windows & Doors, 2013 
NY Slip Op 02817, 1st Dept, 4-25-13 

 
 
Proof Submitted in Reply Papers Not Considered 

 
 In finding plaintiffs’ claim for indemnification was not 
supported by proof plaintiffs had actually paid the debts 
for which they sought reimbursement, the Second 
Department noted that the debt-payment-proof submitted 
in reply papers could not be considered: 

 
With limited exceptions not applicable here, a 
cause of action seeking indemnification is not 
enforceable until payment is made or a loss is 
suffered by the party seeking indemnification …. 
Here, the plaintiffs failed to establish, prima 
facie, that they actually paid any of the debts … . 
The plaintiffs' proof on that issue, which was 

 

“IN ORDER TO WARRANT A HEARING ON 
THE ISSUE OF SERVICE, A DEFENDANT 
MUST SWEAR TO  
DETAILED AND SPECIFIC FACTS TO 
REBUT THE STATEMENTS IN THE 
PROCESS SERVER’S AFFIDAVIT” …. 
 

EMIGRANT MTGE CO, INC V WESTERVELT 

purposeful invocation of the privileges of 
conducting business in New York" so as to 
confer personal jurisdiction under CPLR 302 (a) 
(1) … . Collins … v Yodle, Inc…, 514827, 3rd 
Dept 4-11-13 

 
 

Hearing Required to Determine If Complaint 
Properly Served 

 
 In remitting the case for a hearing to determine whether 
defendant was properly served with the complaint, the 
Second Department wrote:   
 

Here, the affidavit of service of the plaintiff's 
process server describing service of process on 
the defendant NES Medical Services of New 
York, P.C. (hereinafter NES), constituted prima 
facie evidence of proper service on NES … . In 
support of that branch of their motion which was 
pursuant to CPLR 3211(a)(8) to dismiss the 
complaint insofar as asserted against NES on 
the ground of lack of personal jurisdiction, the 
appellants submitted an affidavit stating that the 
person served was neither employed by, nor 
authorized to accept service for, NES. Where, 
as here, "there is a sworn denial of service by 
the defendant, the affidavit of service is rebutted 
and the plaintiff must establish jurisdiction by a 
preponderance of the evidence at a hearing" …. 
Accordingly, the matter must be remitted to the 
Supreme Court, Kings County, for a hearing on, 
and a new determination of, that branch of the 
appellants' motion which was pursuant to CPLR 
3211(a)(8) to dismiss the complaint insofar as 
asserted against NES on the ground of lack of 
personal jurisdiction. Rosario v NES Med Srvs 
of NY, PC, 2013 NY Slip Op 02388, 2011-
10662, Index No 4465/11, 2nd Dept 4-10-13 

 
 
Denial of Receipt of Service Mandates a Hearing 
 
In determining the affidavit of service of a complaint in a 
foreclosure action had been rebutted by the appellant’s 
sworn denial (requiring a hearing), the Second 
Department wrote:   
 

Where there is a sworn denial that a defendant 
was served with process, the affidavit of service 
is rebutted and the plaintiff must establish 
jurisdiction at a hearing by a preponderance of 
the evidence …. In order to warrant a hearing on 
the issue of service, a defendant must swear to 
detailed and specific facts to rebut the statements 
in the process server’s affidavit ….   

 
Here, the Supreme Court erred in determining 
the motion without first conducting a hearing, as 
the appellant demonstrated his entitlement to a 
hearing on the issue of service by his sworn 
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proceeding in the manner at issue herein. Giles v 
A. Gi Yi, et al, CA 12-01288, 59, 4th Dept, 4-26-
13 

 
 
Grant of Motion to Dismiss Based on Forum Non 

Conveniens Upheld 
 
Plaintiff, a British citizen, was injured in England when he 
was a passenger on an all-terrain vehicle manufactured 
by a New York company, RII.  The Fourth Department 
affirmed the grant of RII’s motion to dismiss pursuant to 
CPLR 327 (forum non conveniens) and to have the 
proceeding moved to England.  Plaintiffs’ objections that 
contingency-fee arrangements are not allowed in England 
and loss of consortium damages are not recognized in 
England did not warrant denial of the motion.  The Fourth 
Department wrote: 

 
…[T]he court properly determined that “the 
action, although jurisdictionally sound, would be 
better adjudicated elsewhere” …. Plaintiffs are 
both British citizens residing in Scotland. The 
accident occurred in England, and other 
witnesses, including the driver of the ATV, are 
located there. As the trial court in the federal 
action between the same parties noted, “highly 
material evidence, such as the eyewitness 
testimony, accident investigation documents and 
witnesses, the scene of the accident, and the 
vehicle itself, which will not be readily within 
plaintiffs’ control in this court, would be more 
accessible to both sides in a British forum” ….  
Moreover, RII is amenable to service of process 
in Scotland or England, and it does not take issue 
with the conditions imposed by the court 
concerning the waiver of defenses based on 
jurisdiction and the statute of limitations.  Emslie 
v Recreative Industries, Inc., CA 12-01246, 
139, 4th Dept, 4-26-13 
 
 

Jurisdiction Was Gained Over Out-of State 
Manufacturer Under Two Provisions of CPLR 

302 
 
Plaintiff was injured when he fell from a tree stand made 
by an out-of-state manufacturer and distributed in New 
York through Dick’s Sporting Goods.  In denying 
defendant’s motion to dismiss for lack of jurisdiction, the 
Fourth Department outlined the statutory and due process 
requirements for good service upon a foreign corporation 
under CPLR 302.  The court wrote: 

 
Here, defendant had an exclusive distributorship 
agreement with Dick’s, and maintained a website 
that provided information relating to its products, 
directed consumers to retail locations where they 
could purchase the products, and allowed for the 

 

submitted for the first time in their reply papers, 
may not be considered for purposes of 
establishing their prima facie entitlement to 
judgment as a matter of law … .  Gamparo v 
Mathai, 2013 NY Slip Op 02711, 2nd Dept, 4-
24-13 

 

 
In Lead Paint Exposure Case, Court’s Order to 

Provide Medical Report Linking Injuries to 
Exposure Before Depositions Upheld 
 

In a case which alleged plaintiff was injured by lead paint 
exposure, Supreme Court ordered plaintiff, as part of 
discovery, to produce a medical report linking the injuries 
to lead exposure before depositions.  The Fourth 
Department affirmed over a dissent which argued plaintiff 
was improperly being forced to hire an expert at the very 
outset of the litigation: 
 

Under the unique circumstances of this case, we 
conclude that Supreme Court did not abuse its 
broad discretion in directing plaintiff to produce a 
medical report containing a diagnosis of the 
alleged injuries sustained by plaintiff and causally 
relating such injuries to lead exposure before any 
CPLR 3121 examinations are conducted.  As 
previously noted, plaintiff alleges numerous and 
wide- ranging neurological, physiological, 
psychological, educational, and occupational 
effects of his childhood exposure to lead. 
Although plaintiff disclosed his medical and 
educational records, none of those records 
diagnoses plaintiff with a lead-related injury or 
causally relates any of plaintiff’s alleged physical 
or mental conditions to lead exposure. Indeed, 
plaintiff’s mother testified at her deposition that no 
health care provider had ever told her that plaintiff 
had “any residual injuries from lead exposure.” 
The only reference in the disclosed records to an 
injury that may have been caused by exposure to 
lead is a school district health and development 
assessment, which states that “[e]levated [blood] 
lead level may have had an effect” on plaintiff’s 
educational performance. Although the dissent is 
correct that CPLR 3121 and 22 NYCRR 202.17 
do not require the disclosure directed in this case, 
they likewise do not preclude a trial judge from 

“…[T]HE COURT PROPERLY 
DETERMINED THAT “THE ACTION, 
ALTHOUGH JURISDICTIONALLY SOUND, 
WOULD BE BETTER ADJUDICATED 
ELSEWHERE” …. 

 
EMSLIE V RECREATIVE INDUSTRIES 
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direct purchase of the products through a credit 
card. Therefore, defendant was transacting 
business in New York through the use of its 
website, and the court properly concluded that 
there is long-arm jurisdiction under CPLR 302 (a) 
(1). 

 
… [D]efendant is subject to long- arm jurisdiction 
pursuant to CPLR 302 (a) (3) (ii). Under that 
provision, courts “may exercise personal 
jurisdiction over any non-domiciliary . . . who . . . 
commits a tortious act without the state causing 
injury to person . . . within the state . . . if he 
.expects or should reasonably expect the act to 
have consequences in the state and derives 
substantial revenue from interstate or 
international commerce.” “The conferral of 
jurisdiction under [that] provision rests on five 
elements: First, that defendant committed a 
tortious act outside the State; second, that the 
cause of action arises from that act; third, that the 
act caused injury to a person or property within 
the State; fourth, that defendant expected or 
should reasonably have expected the act to have 
consequences in the State; and fifth, that 
defendant derived substantial revenue from 
interstate or international commerce” ….  Halas v 
Dick’s Sporting Goods…Big Dog Treestands, 
Inc, CA 12-01868, 336, 4th Dept, 4-26-13 

 

 
Dismissal as Time-Barred Is a Dismissal On the 

Merits for Purposes of Res Judicata 
 

In an article 78 action challenging the prohibition (by the 
Buffalo Fiscal Stability Authority) of the implementation of 
a wage increase pursuant to a collective bargaining 
agreement, the Fourth Department noted that the 
dismissal of an action as time-barred is a determination 
on the merits for res judicata purposes:  “It is well 
established that a dismissal of a proceeding as time-
barred “ ‘is equivalent to a determination on the merits for 
res judicata purposes’”… . Matter of Buffalo 
Professional Firefighters Association, Inc…, CA 12-
02126, 371, 4th Dept, 4-26-13 

 

NEGLIGENCE 
 
 

Res Ipsa Loquitur Need Not Be Pled and Should 
Have Been Applied 

 
Plaintiff received an electric shock when he stepped on a 
metal manhole cover while crossing a street.  Defendant 
was under contract with the city and was doing electrical 
work in the vicinity of the manhole.  In reversing the trial 
court’s grant of summary judgment to the defendant, the 
First Department discussed the concept of res ipsa 
loquitur:   
 

“Res ipsa loquitur is not a separate theory of 
liability but merely ‘a common-sense application 
of the probative value of circumstantial evidence’ 
… . A plaintiff’s failure to specifically plead res 
ipsa loquitur does not constitute a bar to the 
invocation of res ipsa loquitur where the facts 
warrant its application … . The plaintiff’s failure 
here to plead the doctrine in his complaint does 
not render it unavailable to him … . …  To apply 
res ipsa loquitur, a plaintiff must establish that (1) 
the accident [is] of a kind that ordinarily does not 
occur in the absence of negligence; (2) the 
instrumentality or agency causing the accident 
[is] in the exclusive control of the defendants; and 
(3) the accident must not be due to any voluntary 
action or contribution by plaintiff ….’ .”  Smith v 
Consolidated Edison …, 9201, 110504/06, 1st 
Dept. 3-7-13 

 
  

Spoliation of Evidence 
 
Plaintiff was injured in a fall from a chair.  Plaintiff’s notice 
of claim specifically requested preservation of the 
chair.  The defendant failed to preserve it.  Plaintiff 
testified the chair was not broken. In reversing summary 
judgment granted to the defendant, the First Department 
determined that an expert could have found a latent 
defect in the chair if it had been preserved.  Therefore the 
defendant was sanctioned by the preclusion of any 
testimony about the condition of the chair and an adverse 
inference charge to the jury at trial.  Gilchrist v City of 
New York, 8804, 103400/08, 1st Dept. 3-7-13 
 
 

Medical Malpractice---Expert Opinion Can Be 
Based Entirely on Experience 

 
In affirming the denial of defendants’ motion for summary 
judgment, the First Department noted that an expert’s 
affidavit can be sufficient to raise a triable issue of fact 
even where the opinion is based entirely on the expert’s 
professional experience:  
 

“While an expert affidavit cannot be speculative, 
there is no threshold requirement in an ordinary 

“IT IS WELL ESTABLISHED THAT A 
DISMISSAL OF A PROCEEDING AS 
TIMEBARRED “ ‘IS EQUIVALENT TO A 
DETERMINATION ON THE MERITS FOR  
RES JUDICATA PURPOSES’”… . 
 

MATTER OF BUFFALO PROFESSIONAL FIREFIGHTERS 



 

 13 

case, not involving a novel scientific theory, that 
a medical opinion regarding deviation be based 
upon medical literature, studies, or professional 
group rules in order for it to be considered. It 
can be based upon personal knowledge 
acquired through professional experience 
…”. Mitrovic v Silverman, 9282, 304369/09, 
1st Dept. 3-7-13 

 
  
Court Has No Authority to Grant Application to 

File Late Notice of Claim After Statute of 
Limitations Has Expired 

 
Plaintiff filed a notice of claim and commenced a suit 
against the City of New York.  The complaint was 
amended to add the New York City Transit Authority as a 
defendant.  The First Department affirmed the dismissal 
of the complaint against the Transit Authority because no 
notice of claim against the Transit Authority had been 
filed and the motion to file a late notice of claim was 
made more than one year and 90 days after the incident. 
Martinez v City of New York, et al, 9428, 16403/03, 1st 
Dept. 3-5-13 
 
 
Herniated Disc not “Serious Injury”---Insufficient 

Proof of Physical Limitations 
 
The Second Department reversed the trial court’s denial 
of a motion pursuant to CPLR 4404 to set aside the jury 
verdict.  The issue was whether the plaintiff had proven 
he sustained “serious injury” within the meaning of 
Insurance Law 5102(d).  The plaintiff had a bulging or 
herniated disk but did not provide objective proof of the 
extent or degree of the alleged physical limitations 
caused by the disc injury. In describing the criteria for 
analysis, the Court wrote:   
 

“ ‘A motion pursuant to CPLR 4404(a) to set aside a 
jury verdict and for judgment as a matter of law will 
be granted where there is no valid line of reasoning 
and permissible inferences which could possibly 
lead rational persons to the conclusions reached by 
the jury on the basis of the evidence presented at 
trial…’ “.  Bacon v Bostany, 2011-08654, 2012-
07634, Index No 997/08, 2nd Dept. 3-6-13 

 
 
Hospital Generally Not Liable for Negligence of 

Private Attending Physician 
 
“ ‘[I]n general, a hospital cannot be held vicariously liable 
for the negligence of a private attending physician’ … . 
Further, a hospital cannot be held concurrently liable with 
such a physician unless its employees commit 
independent acts of negligence or the attending 
physician’s orders are contraindicated by normal 
practice…’ “.  Aronov v Soukkary, 2012-00155, Index 
No 2061/09, 2nd Dept. 3-6-13 

 
 Prior Written Notice Law Protects City from 

Liability for Dangerous Road Condition 
 
“Where a municipality has enacted a prior written notice 
law, it may not be subjected to liability for injuries arising 
from a dangerous roadway condition unless it has 
received prior written notice of the dangerous condition, 
or an exception to the prior written notice requirement 
applies…  .  The only recognized exceptions to the 
statutory prior written notice requirement involve 
situations in which the municipality created the defect or 
hazard through an affirmative act of negligence, or where 
a special use confers a benefit upon the municipality…” 
.  Because the City established it had not received prior 
written notification of the condition which caused 
plaintiff’s injuries it was entitled to judgment as a matter 
of law.  Connor v City of New York, 2012-02970, Index 
No 30407/05, 2nd Dept. 3-6-13 
 

  
Defective Handrail Could Have Been Factor in 

Plaintiff’s Injuries 
 

In reversing the trial court’s grant of a motion to set aside 
the verdict, the Second Department determined that the 
violation of an Administrative Code concerning stairway 
handrails could have been a factor in the injuries to the 
plaintiff. The plaintiff tried to stop his fall down a stairway 
but could not grab the handrail which was flush with the 
wall.  Expert testimony established that a handrail flush to 
the wall was dangerous and defective.  Cusumano v 
City of New York, 2012-00015, Index No 4207/01, 2nd 
Dept. 3-6-13 
 
 
Res Ipsa Loquitur Is Rarely a Basis for Summary 
Judgment/Questions of Fact About Defendant’s 

Control of the Instrumentality Causing Injury 
Precluded Summary Judgment 

 
A homeowner was sued by a utility employee who was 
injured when a staircase leading to the homeowner’s 
basement collapsed.  At the deposition the homeowner 
testified the house was new when he bought it and he 
had made no alterations to the stairway.  The plaintiff was 
granted summary judgment pursuant to the doctrine of 
res ipsa loquitur.  The Second Department reversed 
because it could not be ruled out that the builder of the 

“ ‘[I]N GENERAL, A HOSPITAL CANNOT 
BE HELD VICARIOUSLY LIABLE FOR THE 
NEGLIGENCE OF A PRIVATE ATTENDING 
PHYSICIAN’ … .” 

ARONOV V SOUKKARY 
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home, and not the defendant, was negligent.  It was not 
demonstrated, therefore, that the accident was caused by 
an instrumentality in the exclusive control of the 
defendant.  The Court wrote: 
 

The plaintiff's reliance on the doctrine of res ipsa 
loquitur was insufficient to establish his prima 
facie entitlement to judgment as a matter of law. 
A plaintiff must establish the following in order for 
the doctrine to apply: "(1) the event must be of a 
kind which ordinarily does not occur in the 
absence of someone's negligence; (2) it must be 
caused by an agency or instrumentality within the 
exclusive control of the defendant; (3) it must not 
have been due to any voluntary action or 
contribution on the part of the plaintiff" … . Only 
in the rarest cases will a plaintiff be awarded 
summary judgment or judgment as a matter of 
law in the course of a trial by relying upon the 
doctrine of res ipsa loquitur … .  Bunting v 
Haynes, 2013 NY Slip Op 01521, 2012-01717, 
Index No 25382/10, 2nd Dept. 3-13-13 

 

 
Absent Landowners Not Liable for Injuries at 

Party Hosted on their Property 
 

The Fourth Department reversed the trial court and 
granted a summary judgment motion brought by the 
owners of a golf course.  At a party that was not hosted 
by the landowners (and at which the landowners were not 
present), plaintiff was injured by another party-goer.  In 
determining the landowners had demonstrated they were 
not liable, the Fourth Department explained: 
 

In general, “[landowners] are under a common-
law duty to ‘control the conduct of third persons 
on their premises when they have the opportunity 
to control such persons and are reasonably 
aware of the need for such control’ ” …Thus, 
landowners who are not present when a guest 
engages in harmful conduct and who have 
neither notice of nor control over such conduct 
are under no duty to protect others from such 
conduct …, unless the nature of the relationship 
between the landowners and the party host is 

such that the landowners, even if absent, are 
deemed to share in the duty imposed upon the 
host …. Pettit v Green, et al, 80, CA 12-01293, 
4th Dept. 3-15-13 

 
 

Owner/Officer of Company Can Be Personally 
Liable for Toxic Emissions Released by 

Company 
 

Plaintiffs brought an action for personal injuries and 
property damage allegedly caused by toxic emissions 
released by defendant Tonawanda Coke 
Corporation.  An owner and officer of Tonawanda Coke 
(Crane) moved to dismiss the cause of action suing him 
in an individual capacity.  In affirming the denial of that 
motion, the Fourth Department wrote: 
 

Although “[a] corporate officer is not held liable 
for the negligence of the corporation merely 
because of his official relationship[,]” that officer 
will be held liable if it is established “that the 
officer was a participant in the wrongful conduct” 
… .Plaintiffs alleged in the first amended 
complaint that Crane was or should have been 
aware of the relevant environmental regulations, 
was ultimately responsible for reporting benzene 
emissions to the Environmental Protection 
Agency, and personally supervised and 
exercised control over Tonawanda Coke’s 
operations … .Thus, plaintiffs have alleged that 
Crane actively participated in the wrongful 
conduct by approving the policies that allegedly 
caused the environmental contamination … 
.   Abbot v Tonawanda Coke Corporation, et 
al, 155, CA 12-01384, 4th Dept. 3-15-13 

 
 
 Relation Back Doctrine Allowed Adding Doctor 
as Defendant in Medical Malpractice Action after 

Expiration of Statute of Limitations 
 

The relation back doctrine was applied in a medical 
malpractice action to allow the addition of a doctor as a 
defendant after the statute of limitations expired. The 
doctrine applies where “(1) both claims arose out of the 
same conduct, transaction, or occurrence, (2) the 
additional party is united in interest with the original party, 
and by reason of that relationship can be charged with 
notice of the institution of the action such that he or she 
will not be prejudiced in maintaining a defense on the 
merits, and (3) the additional party knew or should have 
known that, but for a mistake by the plaintiff as to the 
identity of the proper parties, the action would have been 
brought against the additional party as well.”  The fact 
that the omission of the party may have been “negligent,” 
as opposed to a “mistake,” did not prevent the application 
of the doctrine. Kirk, et al, v University Ob-Gyn 
Associates, Inc., et al, 159, CA 12-01405, 4th Dept. 3-
15-13 

“ONLY IN THE RAREST CASES WILL A 
PLAINTIFF BE AWARDED SUMMARY 
JUDGMENT OR JUDGMENT AS A MATTER 
OF LAW IN THE COURSE OF A TRIAL BY 
RELYING UPON THE  
DOCTRINE OF RES IPSA LOQUITUR … .” 
 

BUNTING V HAYNES 
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No Notice of Defect Needed Where Municipality 
Affirmatively Created It 

 
The First Department reversed the grant of summary 
judgment to the defendant village because the village did 
not rule out the possibility that the sidewalk defect had 
been affirmatively created by negligent design and 
construction, an exception to the requirement that the 
village have prior notice of a sidewalk defect before a 
personal injury suit will be allowed: 
 

Here, the defendant established that it did not 
receive prior written notice of the alleged 
dangerous condition. Nonetheless, it failed to 
demonstrate its prima facie entitlement to 
judgment as a matter of law. "[T]he prima facie 
showing which a defendant must make on a 
motion for summary judgment is governed by the 
allegations of liability made by the plaintiff in the 
pleadings" … . Here, the plaintiff's pleadings 
alleged that the defendant affirmatively created 
the dangerous condition that caused the accident 
through negligence in the design and 
construction of the sidewalk … . Under these 
circumstances, the defendant was required to 
eliminate all triable issues of fact as to whether it 
affirmatively created the alleged dangerous 
condition through negligent design and 
construction to sustain its prima facie burden … . 
The defendant failed to do so, and therefore, its 
motion for summary judgment should have been 
denied without regard to the sufficiency of the 
plaintiff's opposition papers ….  Carlucci v 
Village of Scarsdale, 2013 NY Slip Op 01798, 
2012-09179, 2nd Dept. 3-20-13 

   
  

Failure to Identify Notice Witness, Erroneous 
Missing Witness Charge and Erroneous 

Preclusion of Evidence Required Reversal 
 
A judgment in favor of the plaintiff after trial was reversed 
by the First Department because: (1) plaintiff’s son, a 
notice witness who testified about the alleged defective 
condition at the core of the lawsuit, had not been 
identified before trial; (2) a missing witness charge re: a 
purported employee of the defendant was given in the 
absence of proof of the employee’s existence; and (3), 
the testimony of defense witnesses was erroneously 
precluded or limited.  Collazo v Riverbay Co-op, 2013 
NY Slip Op 01904, 1st Dept. 3-21-13 
 
 
Prior Written Notice of Defect Not Needed Where 

It Is Alleged Municipality Created Dangerous 
Condition 

 
In finding the plaintiff had raised a question of fact about 
whether the municipality affirmatively created a 
dangerous condition (a curved section of fence alongside 

a roadway), the Second Department wrote: 
 

Where, as here, a municipality has enacted a 
prior written notice statute, it may not be subject 
to liability for personal injuries caused by a 
defective street or sidewalk condition absent 
proof of prior written notice or an exception 
thereto … . "The Court of Appeals has 
recognized two exceptions to this rule, namely, 
where the locality created the defect or hazard 
through an affirmative act of negligence [and] 
where a "special use" confers a special benefit 
upon the locality'" … . 

 
The affirmative creation exception "[is] limited to 
work by the City that immediately esults in the 
existence of a dangerous condition" … . Thus, 
while the eventual emergence of a dangerous 
condition as a result of wear and tear and 
environmental factors does not constitute an 
affirmative act of negligence …, where, as here, 
the allegedly dangerous condition would have 
been immediately apparent, the affirmative 
creation exception applies … . Laracuente v 
City of New York, 2013 NY Slip Op 01810, 
2011-09475, Ind No 17543/06, 2nd Dept. 3-20-
13 

 
Individual Employees of Defendant Can Be 
Named In the Complaint Even Though They 

Were Not Named in the Notice of Claim 
  
In this case a Notice of Claim was filed naming the Erie 
County Medical Center Corporation (ECMCC) as 
defendant. In the complaint, the individual doctors, 
employees of ECMCC, were named as defendants. 
Overruling precedent to the contrary, the Fourth 
Department determined it was not necessary to name the 
individual employees in the Notice of Claim in order to 
sue them. In a full-fledged opinion by Justice Scudder, 
the Fourth Department wrote: 
 

…[D]efendants contend that, although service of 
the notice of claim on the Employee Defendants 
was not required, plaintiff was nevertheless 
required to name those individual defendants in 
the notice of claim as a condition precedent to 
the commencement of an action against them. 

"[T]HE PRIMA FACIE SHOWING WHICH A 
DEFENDANT MUST MAKE ON A MOTION 
FOR SUMMARY JUDGMENT IS GOVERNED 
BY THE ALLEGATIONS OF LIABILITY MADE 
BY THE PLAINTIFF IN THE PLEADINGS" 

 
CARLUCCI V VILLAGE OF SCARSDALE 
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Despite precedent supporting that contention, we 
agree with Supreme Court that there is no such 
requirement. * * * 

 
Although “[p]recedents involving statutory 
interpretation are entitled to great stability” …, we 
conclude that the courts have misapplied or 
misunderstood the law in creating, by judicial fiat, 
a requirement for notices of claim that goes 
beyond those requirements set forth in the 
statute. 

 
If the legislature had intended that there be a 
requirement that the individual employees be 
named in the notices of claim, it could easily 
have created such a requirement. Goodwin, et 
al, v Pretorius, et al, 101, CA 12-01441, 4th 
Dept. 3-22-13 

 
 

Defendant Could Not Deny Ownership Of 
Vehicle (Which Was Allegedly Transferred to 

Another Prior to the Accident) Because License 
Plates Had Not Been Removed 

 
 The Fourth Department determined that a defendant, 
Myers, was estopped from denying ownership of a 
vehicle, which was alleged to have been transferred to 
another defendant, Herring, because Myers’ license 
plates had not been removed: 
 

With respect to the issue of ownership, we note 
that, pursuant to Vehicle and Traffic Law § 420 
(1), “[u]pon the transfer of ownership .. . of a 
motor vehicle . . . , its registration shall expire; 
and the seller . . . shall remove the number plates 
from the vehicle.” Consequently, “[a] registered 
owner who transfers a vehicle without removing 
the license plates is estopped as against an 
injured third party from denying ownership” … . 
Inasmuch as Myers admittedly left his license 
plates on the vehicle after purportedly 
transferring ownership to Herring, Myers is 
estopped from denying ownership of the vehicle 
as against plaintiffs. Marafferi, et al v Herring, 
et al, 267, CA 12-01829, 4th Dept. 3-22-13 

 
 

Cause of Action Based on the Failure to Warn 
Mechanic About Remote Car Starter Survived 

Summary Judgment 
 

 The denial of summary judgment was affirmed by the 
Fourth Department.  The plaintiff, a mechanic, was 
injured when a remote car starter started the car he was 
working on, dragging and running over him.  The Court 
determined plaintiff had alleged sufficient facts to support 
the theory that the defendants (the owners/users of the 
car in question) had a duty to warn the plaintiff the car 
was equipped with a remote starter which could start the 

car when it was in gear and the clutch was not 
depressed: 
 

Contrary to the contention of defendants, we 
conclude that Supreme Court properly denied 
their motion for summary judgment dismissing 
the complaint. “Under general tort rules, a person 
may be negligent because he or she fails to warn 
another of known dangers or, in some cases, of 
those dangers [of] which he [or she] had reason 
to know”… .  Chambers v Evans, et al. 291, CA 
12-01517, 4th Dept. 3-22-13 

  

  
Question of Fact Raised About Owner’s 
Knowledge of Presence of Lead Paint 

 
 The Fourth Department determined a question of fact 
had been raised about whether a defendant/owner of the 
apartment had constructive notice of the presence of lead 
paint: 
 

The deposition testimony of [defendant] was 
equivocal and inconsistent with respect to 
whether he had constructive notice of a 
dangerous lead paint condition on his property. 
For instance, Weston alternately testified that 
there “could have been” peeling or chipping 
paint, that he did not recall whether there was 
peeling or chipping paint, and that he had “no 
problem” with peeling or chipping paint. 
[Defendant] similarly contradicted himself as to 
whether he knew that a child lived in the 
apartment.  Regarding the other [Chapman v 
Silber (97 NY2d 9)] factors, [defendant] testified 
that he believed that he had a right to re-enter 
the apartment to make repairs, and he admitted 
that he knew by 1990 that lead was bad for 
children and that it could be found in houses like 
his. In short, [defendant’s] testimony … raised 
triable issues of fact regarding constructive notice 
… .  Watson v Priore, et al, 293, CA 12-00977, 
4th Dept. 3-22-13 

 
 

“IF THE LEGISLATURE HAD INTENDED 
THAT THERE BE A REQUIREMENT THAT 
THE INDIVIDUAL EMPLOYEES BE NAMED 
IN THE NOTICES OF CLAIM, IT COULD 
EASILY HAVE CREATED SUCH A 
REQUIREMENT” 

 
GOODWIN, ET AL V PRETORIUS, ET AL 
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Stuck Door Could Constitute a “Dangerous 
Condition” 

 
 In finding that a stuck door could constitute a “dangerous 
condition,” the Fourth Department wrote: 
 

Plaintiff commenced this action seeking damages 
for injuries he allegedly sustained when, in the 
course of his employment, he was delivering a 
package to defendant’s property. He attempted 
to open a door but, according to plaintiff, the door 
would not open because it was stuck and 
defendant had prior notice that “the door stuck on 
occasion.” Defendant moved for summary 
judgment dismissing the complaint on the sole 
ground that the “condition alleged by Plaintiff, 
[i.e.], the door that would not open on the date of 
the accident, is not an inherently dangerous 
condition giving rise to a duty in tort.” We 
conclude that Supreme Court erred in granting 
the motion. 

 
As the Court of Appeals has written, the issue 
“whether a dangerous or defective condition 
exists on the property of another so as to create 
liability depends on the peculiar facts and 
circumstances of each case and is generally 
[one] of fact for the jury” … . With respect to 
summary judgment motions, it is well established 
that “[a] motion for summary judgment must be 
denied ‘if there is any significant doubt as to the 
existence of a triable issue [of fact], or if there is 
even arguably such an issue’ . . . Moreover, 
summary judgment is seldom appropriate in a 
negligence action” … . Bielicki v Excel 
Industries, Inc., 335, CA 12-01494, 4th Dept. 3-
22-13 

 

 
Assault by Another Student---Question Whether 

School District Had Notice of Dangerous 
Conduct Precluded Summary Judgment to 

Plaintiff 
 

In reversing the trial court’s grant of summary judgment 
to the plaintiff on the issue of liability, the Second 
Department determined there was a question of fact 
concerning whether the defendant school district 
adequately supervised students (the plaintiff was 

assaulted by another student): 
 

"Schools are under a duty to adequately 
supervise the students in their charge and they 
will be held liable for foreseeable injuries 
proximately related to the absence of adequate 
supervision" … . "In determining whether the duty 
to provide adequate supervision has been 
breached in the context of injuries caused by the 
acts of fellow students, it must be established 
that school authorities had sufficiently specific 
knowledge or notice of the dangerous conduct 
which caused injury; that is, that the third-party 
acts could reasonably have been anticipated" … 
. Braunstein v Half Hollow Hills Cent. Sch. 
Dist., 2013 NY Slip Op 02039, 2012-04442, Inex 
No 23108/09, 2nd Dept. 3-27-13 

 
 
Circumstances Under Which Contractor Can Be 

Held Liable for Slip on Snow and Ice 
 

In this slip and fall case, the Second Department 
explained the circumstances under which a snow-and-
ice-removal contractor can be held liable for injuries to 
third parties:   
 

Generally, "a limited contractual obligation to 
provide snow removal services does not render 
the contractor liable in tort for the personal 
injuries of third parties" … . However, there are 
three recognized exceptions: "(1) where the 
contracting party, in failing to exercise 
reasonable care in the performance of his duties, 
launche[s] a force or instrument of harm; (2) 
where the plaintiff detrimentally relies on the 
continued performance of the contracting party's 
duties and (3) where the contracting party has 
entirely displaced the other party's duty to 
maintain the premises safely" … .  Santos v 
Deanco Servs, Inc, 2013 NY Slip Op 02065, 
2012-02786, Inex No 5927/09, 2nd Dept 3-27-
13 

 
 

“Professional” Standard of Care Can Be 
Required Based Solely on Nature of Services 

Provided 
 

 The First Department noted that a “professional” 
standard of care could be required of a party solely by 
virtue of the nature of services rendered:   
 

The court properly found that Impact had a 
professional duty independent of the parties' 
agreements. Although Impact, an environmental 
consultant, was not subject to licensing 
requirements, public policy requires that it should 
be held to a "professional" standard of care, 
given the nature of its services … . Indeed, 

“MOREOVER, SUMMARY JUDGMENT IS 
SELDOM APPROPRIATE IN A  
NEGLIGENCE ACTION” … . 

 
BIELICKI V EXCEL INDUSTRIES 
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"[p]rofessionals . . . may be subject to tort liability 
for failure to exercise reasonable care, 
irrespective of their contractual duties" … 
.  Southern Wine & Spirits of Am, Inc v Impact 
Envtl Eng’g, PLLC, 2013 NY Slip Op o2i46, 
9651, 650083/10, 1st Detp 3-28-13 

 

 
 
Open and Obvious Nature of Condition Required 

Dismissal of Complaint 
 

In reversing the denial of defendant’s motion to dismiss 
the complaint, the First Department determined the open 
and obvious nature of the danger precluded the lawsuit:   

 
Dismissal of the complaint as against the City is 
warranted inthis action where the 14-year-old 
decedent drowned after she and friends scaled a 
fence, ignored signs prohibiting swimming, and 
entered into the Bronx River, which runs through 
River Park, even though she did not know how to 
swim. Although the City has a duty to maintain its 
property in a reasonably safe condition, in view of 
all the circumstances …, "the duty to take 
reasonable precautions does not extend to open 
and obvious conditions that are natural 
geographic phenomena which can readily be 
observed by those employing the reasonable use 
of their senses" … .  Torres v City of New York, 
2013 NY Slip Op 02019, 9607, 303086/11, 1st 
Dept 3-26-13 

 
 
City Deemed Immune from Suit—Governmental 

and Proprietary Functions Explained 
 

Plaintiff was injured when a Department of Transportation 
(DOT) worker, who was setting up cones on the roadway 
in preparation for road repair, allowed plaintiff to ride 
through the work area on her bicycle.  The plaintiff was 
injured when she rode over a pothole. The First 
Department determined the defendant City was immune 
from suit because the DOT worker was performing a 
discretionary/governmental, not a proprietary function, 
when he allowed the plaintiff to ride through.  The 

decision includes detailed discussion of 
discretionary/governmental versus proprietary 
functions.  Wittorf v City of New York, 2013 NY Slip Op 
02014, 8358, 103233/06, 1st Dept 3-26-13 
 
 

Child Care Agency Could Be Found Negligent 
for Failure to Remove Child from Foster Parents’ 

Home 
 

 In a full-fledged opinion by Justice Acosta, the First 
Department reversed the trial court’s dismissal of a 
complaint against a child care agency which places 
children in foster homes.  A child the defendant placed 
allegedly started a fire in which members of the foster 
family were either killed or severely injured.  The First 
Department held that the child care agency, although it 
did not have a duty to control the child when he was in 
the foster family’s physical custody, had a duty to remove 
the child from the foster home upon notice of his 
propensity for setting fires:   
 

In general, a defendant will not be liable for the 
conduct of third persons who cause harm to 
others … . However, the duty to control a third 
person's conduct may arise when the defendant 
has authority to do so, and because of either the 
relationship between the defendant and the third 
person or the relation between the defendant and 
the plaintiff … . An example is the parent-child 
relationship … .   

 
Thus, a child care agency, acting in loco parentis, 
has a duty to exercise reasonable care to prevent 
foster children under its supervision and control 
from harming others … .  Wynn, as 
Administratrix … v Little Flower Children’s 
Services, 2013 NY Slip Op 02156, 15276/95, 
9200, 1st Dept 3-28-13 

 
 
1983 Action Against Department of Corrections 

Is Not Brought in the Court of Claims 
 

The Third Department, in a decision by Justice Garry, 
reversed Supreme Court’s dismissal of a 1983 action 
against employees of the Department of Corrections and 
Community Supervision challenging a urinalysis report: 
 

Supreme Court found that it lacked jurisdiction 
based upon Correction Law § 24, which requires 
that actions alleging negligence by state 
correction officers be commenced in the Court of 
Claims; however, it has been established that 
this provision may not be applied to bar actions 
brought pursuant to 42 USC § 1983 … . 
Carrington v Moore, 513818, 3rd Dept 3-28-13 
 
 
 

“THUS, A CHILD CARE AGENCY, ACTING 
IN LOCO PARENTIS, HAS A DUTY TO 
EXERCISE REASONABLE CARE TO 
PREVENT FOSTER CHILDREN UNDER ITS 
SUPERVISION AND CONTROL  
FROM HARMING OTHERS … .” 
 

WYNN, AS ADMINISTRATRIX V LITTLE FLOWER 
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Bank’s Duty With Respect to Negligent 

Dishonoring of a Cashier’s Check 
 
The plaintiffs sued in negligence based on the 
defendants’ dishonoring of a cashier’s check.  The 
Second Department affirmed the dismissal of the 
negligence counts: 
 

The plaintiffs first three causes of action were 
premised upon the theory that it suffered 
damages as a result of the defendants' 
negligence. "To establish a cause of action 
sounding in negligence, a plaintiff must establish 
the existence of a duty on defendant's part to 
plaintiff, breach of the duty and damages" (. As 
relevant here, "[t]he duty of a payor bank . . . to a 
noncustomer depositor of a check is derived 
solely from UCC 4-301 and 4-302" … . In this 
case, where the defendants were together 
alleged to be the payor bank (see UCC 4-105[b]) 
that was not also the depository bank (see UCC 
4-105[a]), they were accountable for paying the 
amount of the cashier's check, whether properly 
payable or not, if they "retain[ed] the item beyond 
midnight of the banking day of receipt without 
settling for it" (UCC 4-302[a]), or, if after 
authorizing a timely provisional settlement, they 
failed to revoke such settlement prior to making 
final payment and before the "[m]idnight 
deadline" (UCC 4-104[1][h]), by either returning 
the check, or sending written notice of dishonor 
or nonpayment (see UCC 4-301, 4-302). Thus, 
the only duty which the defendants owed to the 
plaintiff was to pay the check, return the check, 
or send notice of dishonor … . As the complaint 
failed to allege that, upon the defendants' failure 
to pay the check, they breached their duty to 
either return the check or send notice of 
dishonor, the Supreme Court properly granted 
those branches of the defendants' motion which 
were to dismiss the first three causes of action, 
all of which sounded in negligence.  Kenin 
Kerveng Tung, PC v JP Morgan Chase & Co, 
2013 NY Slip Op 02223, 2011-11371, 2012-
040089, Index No 11885/11, 2nd Dept, 4-3-13 

 
  

  Hearsay About Cause of Fall Included in 
Hospital Report Should Not Have Been 

Presented to the Jury 
 
 In reversing a jury verdict in favor of the defendant, the 
First Department held that a hearsay statement about the 
cause of the plaintiff’s fall, contained in a hospital report, 
should not have been presented to the jury: 
 

Generally, admissions not germane to the 
treatment or diagnosis of a plaintiff's injuries are 
not admissible under the business records 

exception to the hearsay rule … . A hearsay 
entry in a hospital record as to the cause of an 
injury may be admissible at trial even if not 
germane to diagnosis, if the entry is inconsistent 
with a position taken at trial. However, there must 
be evidence that connects the party to the entry 
….   

 
…[P]laintiff testified that she slipped on a metal 
bracket protruding from a subway step. The 
hospital record indicating that she slipped on wet 
ground should not have been presented to the 
jury since there was no proper foundation for its 
admission, inasmuch as it was unclear whether 
plaintiff was the source of that information … . 
Indeed, plaintiff testified that she did not tell the 
orthopedic surgeon that she slipped on a wet 
surface. The admission of the hospital record 
thus was not harmless error since it went to the 
crux of plaintiff's allegations. [Defendant’s] 
primary defense was that plaintiff slipped on wet 
ground, and not from its negligence … .  Grant v 
New York City Tr Auth, 3013 NY Slip Op 
02318, 9211, 305841/08, 1st Dept 4-4-13 

 

 
 Late Notice of Claim Allowed in Absence of 

Reasonable Excuse 
 

 In affirming the granting of a petition to file a late notice 
of claim, in spite of the absence of a reasonable excuse 
for a timely filing, the Second Department wrote: 
 

…[T]he City defendants acquired actual 
knowledge of the essential facts constituting the 
claim within 90 days after the claim arose, as 
indicated by an affidavit from the petitioner, 
wherein she stated that immediately following her 
son's injury, a teacher's aide took her son to the 
hospital where he was admitted and underwent 
surgery, and remained for two weeks. The 
petitioner further stated that within one month 
after the incident, she told the dean of the school 
that she was upset that her son was permitted to 
play tackle football without safety equipment 
during gym class, and that she wanted to make a 
claim against the school … . Furthermore, the 

“THE HOSPITAL RECORD INDICATING 
THAT SHE SLIPPED ON WET GROUND 
SHOULD NOT HAVE BEEN PRESENTED TO 
THE JURY SINCE THERE WAS NO PROPER 
FOUNDATION FOR ITS  
ADMISSION …” 

GRANT V NEW YORK CITY TR AUTH 
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City defendants would not be substantially 
prejudiced in their ability to maintain a defense. 
Although the petitioner failed to provide a 
reasonable excuse for failing to timely serve a 
notice of claim, under the circumstances of this 
case, that is not fatal to the petition … .   Matter 
of McLeod v City of New York, 2013 NY Slip 
Op 02251, 2012-03238, Index No 25950/11, 2nd 
Dept 4-3-13 

 
 

Late Notice of Claim Disallowed 
 

 In finding the trial court abused its discretion in granting 
plaintiff’s motion for leave to file a late notice of claim, the 
Second Department noted that (1) serving the wrong 
party, i.e., law office failure, was not an acceptable 
excuse, (2) there was no demonstration by the plaintiffs 
that the (potential) defendant had actual knowledge of the 
facts of the claim, and (3) there was no demonstration by 
the plaintiffs that the (potential) defendant was not 
prejudiced by the delay in its ability to conduct a thorough 
investigation.  Peters-Heenpella v Wynn, 2013 NY Slip 
Op 02233, 2012-02561, Inex No 19749/11, 2nd Dept 4-
3-13 
 

 
Fact that Driver’s Negligence Was Deemed “Sole 
Proximate Cause” of Passenger’s Injury Did Not 

Warrant the Dismissal of Claims Against the 
Other Driver Involved in the Collision 

 
 The plaintiff was a passenger in a car which was 
involved in an accident, injuring plaintiff.  Plaintiff sued 
the driver of the car she was in (Pistorino).  Based on the 
finding that Pistorino had violated the Vehicle and Traffic 
Law by making a left turn in front of an oncoming car 
driven by defendant Allen, the motion court determined 
Pistorino’s act was the sole proximate cause of plaintiff’s 
injury and granted summary judgment to the plaintiff on 
liability. Allen, the driver of the other car, moved for 
summary judgment dismissing the claims against him 
based on the motion court’s “sole proximate cause” 
finding.  The Second Department reversed the motion 
court’s dismissal of the claims against Allen and wrote:   

 
The Supreme Court erred, however, in granting 
that branch of Allen's motion which was for 
summary judgment dismissing all cross claims 
asserted against him. Allen's motion was based 
entirely upon the preclusive effect of the finding 
made by the Supreme Court in deciding the 
plaintiff's motion for summary judgment, that, as 
between Jaclyn Pistorino and Allen, Jaclyn 
Pistorino was the sole proximate cause of the 
accident. However, the issue of the relative fault 
of Jaclyn Pistorino and Allen was not raised by 
the plaintiff in her motion. Correspondingly, the 
plaintiff did not demonstrate that, as between 
Jaclyn Pistorino and Allen, Jaclyn Pistorino was 
the sole proximate cause of the accident.  Anzel 
v Pistorino, 2013 NY Slip Op 02362, 2011-
08058, 2011-11125, Index No 4001/11, 2nd 
Dept, 4-10-13 

 
 
Immunity for Land Owners Allowing Use of Land 

by Snowmobilers 
 
Plaintiff’s decedent was killed while riding a snowmobile 
on a trail on privately owned land.  Plaintiff’s snowmobile 
struck the side of a tractor-trailer carrying logs.  The 
private logging road where the accident occurred was 
also used as a snowmobile trail.  Plaintiff sued the owner 
of the land.  The Third Department upheld the trial court’s 
ruling that the landowner was immune from suit under 
General Obligations Law 9-103, because the statutory 
“consideration exception” did not apply.  Plaintiff 
contended that certain “recreational leases” (for hunting 
and fishing) constituted “consideration” for the use of the 
trail, triggering the immunity exception.    The Third 
Department determined those leases had nothing to do 
with snowmobiling and noted: 
 

General Obligations Law § 9-103 provides 
immunity, subject to certain exceptions, to 
landowners, lessees and occupiers who make 
their land available to the public for various 
enumerated recreational  activities, 
including  snowmobiling. As relevant here, the 
consideration exception provides that immunity 
does not exist "for injury suffered in any case 
where permission . . . was granted  for 
a  consideration, other  than  the  consideration, if 
any, paid to said landowner by the state or 
federal government" (General Obligations Law § 
9–103 [2] [b]). It is the plaintiff who has the 
burden of establishing that the  claimed 
exception applies and, as the Court of Appeals 
has instructed, we must strictly construe the 
exception so as not to defeat the statute's broad 
purpose … .  Ferland … v GMO Renewable 
Resources LLC, et al, 514045, 3rd Dept 4-11-
13 

 
 

“GENERAL OBLIGATIONS LAW § 9-103 
PROVIDES IMMUNITY, SUBJECT TO 
CERTAIN EXCEPTIONS, TO LANDOWNERS, 
LESSEES AND OCCUPIERS WHO MAKE 
THEIR LAND AVAILABLE TO THE PUBLIC 
FOR VARIOUS ENUMERATED 
RECREATIONAL ACTIVITIES…” 
 

FERLAND V GMO RENEWABLE RESOURCES 
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Condition of Fence Gate “Open and Obvious” 
Precluding Recovery 

 
Plaintiff was injured when, sitting on the ground, he 
leaned back against a fence-gate which swung open 
causing him to fall.  The First Department determined the 
condition of the fence was “open and obvious” precluding 
recovery (there was a dissent).  The court wrote: 
 

Although property owners have a duty to 
maintain their property in a reasonably safe 
condition, and to warn of latent hazards of which 
they are aware …, they have no duty to protect 
or warn, and a court is not precluded from 
granting summary judgment, where the condition 
complained of was both open and obvious and, 
as a matter of law, not inherently dangerous … . 
"In such circumstances, the condition which 
caused the accident cannot fairly be attributed to 
any negligent maintenance of the property" 
…Here, defendant … established prima facie that 
the unlocked gate that allegedly caused plaintiff 
to injure himself was open and obvious, and was 
not inherently dangerous. The color photographs 
in the record show that the gate was "plainly 
observable and did not pose any danger to 
someone making reasonable use of his or her 
senses" … .  Boyd v New York City Hous Auth, 
2013 NY Slip Op 02507, 9724, 310500/10, 2nd 
Dept 4-16-13 

 
 
Jury Verdict Finding No Negligence Reversed on 

Appeal/Article 16 Defenses Re: Negligence of 
Non-Party Allowed 

 
 A mechanic working in the basement of a two-family 
house left a trap door, which was directly outside the side 
door of plaintiff’s apartment, open.  Plaintiff fell through 
the open trap door.  In setting aside the jury verdict 
finding the mechanic was not negligent, the Second 
Department wrote: 
 

A jury verdict should not be set aside as contrary 
to the weight of the evidence unless the jury 
could not have reached the verdict by any fair 
interpretation of the evidence … . In exercising 
our authority to review the weight of the evidence 
…, we find that the jury's verdict was contrary to 
the weight of the evidence. "Negligence involves 
the failure to exercise the degree of care that a 
reasonably prudent person would exercise in the 
same circumstances" …. Applying this standard, 
we conclude that the jury's determination that the 
defendant was not negligent was not based on a 
fair interpretation of the evidence, since a 
reasonable person should have been aware that 
leaving the trapdoor open created an unsafe 
condition …. Accordingly, we reverse the 
amended judgment, reinstate the complaint, and 

remit the matter … for a new trial. 
 
The Second Department also made the following 
findings, pursuant to CPLR article 16, about defenses 
based upon the liability of the non-party out-of-
possession landlord:   
 

…[T]he Supreme Court did not err in denying that 
branch of the plaintiff's motion which was to 
preclude the defendant from offering evidence as 
to the liability of a nonparty, the out-of-
possession landlord, for the purpose of limiting 
the defendant's liability for noneconomic 
damages pursuant to CPLR article 16. Contrary 
to the plaintiff's contention, a defendant is not 
required to plead that defense as an affirmative 
defense (see CPLR 1601[1]…). 

 
…[T]he Supreme Court properly denied the 
plaintiff's motion to dismiss the defendant's 
affirmative defense pursuant to CPLR article 16, 
as the defendant presented evidence 
demonstrating that a question of fact existed as 
to the negligence of the nonparty landlord (see 
CPLR 1603…).  Cooper v Burt’s Reliable, Inc, 
2013 NY Slip Op 02529, 2012-00098, Index No 
6053/07, 2nd Dept 4-17-13 

 

 
Question of Fact About Whether Emergency 
Doctrine Excused Police Officer’s Causing a 

Collision 
 

 In finding that a question of fact had been raised about 
whether a police office, when responding to an 
emergency call in her vehicle, had exhibited reckless 
disregard for the safety of others (resulting in a collision), 
the Second Department wrote: 

 
Vehicle and Traffic Law § 1104 qualifiedly 
exempts drivers of authorized emergency 
vehicles from certain traffic laws when they are 
involved in an emergency operation …. The 
emergency operation of a police vehicle includes 
“responding to [a] police call” (Vehicle and Traffic 
Law § 114-b). A radio call to an officer on patrol 

“ALTHOUGH PROPERTY OWNERS HAVE A 
DUTY TO MAINTAIN THEIR PROPERTY IN A 
REASONABLY SAFE CONDITION…, THEY 
HAVE NO DUTY TO PROTECT OR WARN … 
WHERE THE CONDITION COMPLAINED OF 
WAS BOTH OPEN AND OBVIOUS AND 
…NOT INHERENTLY DANGEROUS … .” 
 

BOYD V NEW YORK CITY HOUS AUTH 
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by a police dispatcher regarding a 911 complaint 
falls squarely within the plain meaning of “police 
call” …. When a police officer engages in the 
specific conduct exempted from the rules of the 
road by Vehicle and Traffic Law § 1104(b), such 
conduct may not form the basis of civil liability to 
an injured third party unless the officer acts in 
reckless disregard for the safety of others …. The 
“reckless disregard” standard requires proof that 
the officer intentionally committed an act of an 
unreasonable character in disregard of a known 
or obvious risk that was so great as to make it 
highly probable that harm would follow … . * * 
*…[T]he respondents submitted the deposition 
testimony of four witnesses, which raised triable 
issues of fact as to whether the siren and 
emergency lights on the police officer’s vehicle 
were activated and whether that vehicle slowed 
down prior to entering the intersection at which 
the collision occurred.  Miller v Suffolk County 
Police Dept, 2013 NY Slip Op 02549, 2012-
03783, dInex No 5044/06, 2nd Dept, 4-17-13 

 

 Adult Care Facility, in Which Residents Have a 
High Level of Autonomy, Can Not Be Held Liable 

for Assault by One Resident Upon Another 
 

 In finding that Lakeside, an adult care facility (ACF), was 
not liable for an assault by a resident, Fierro, upon the 
plaintiff (also a resident), the Second Department 
wrote:             
 

…[C]ourts have imposed a duty of care where 
"there exist special circumstances in which there 
is sufficient authority and ability to control the 
conduct of third persons that [courts] have 
identified a duty to do so. Thus, [courts] have 
imposed a duty to control the conduct of others 
where there is a special relationship: a 
relationship between defendant and [the] third 
person whose actions expose plaintiff to harm 
such as would require [one] defendant to protect 
the plaintiff from the conduct of others" … .   

 
…Lakeside [presented evidence that its] 
residents were free to come and go as they 
pleased, and that in order to remove a resident 
from the facility, it would need to commence an 

eviction proceeding. Because it is an ACF, 
Lakeside's control over Fierro, "and consequent 
duty to prevent him from harming others, is more 
limited than in cases involving persons confined 
to mental institutions" …. Lakeside did not 
require the issuance of day passes, which would 
have been indicative of "a certain level of 
authority and control" over its residents …, who 
did not "relinquish general autonomy" … 
.  Malave v Lakeside Manor Homes for Adults, 
Inc, 2013 NY Slip Op 02547, 2012-00696, Index 
No 100904/10, 2nd Dept, 4-17-13 

 
 
 No Common Law Negligence Cause of Action to 
Recover for Injuries Caused by Dog, Even Where 

Dog Owner May Be Negligent 
 

 Where the plaintiff was injured when defendant’s dog 
collided with his bicycle, the First Department determined 
defendant’s (the dog owner’s) motion for summary 
judgment should have been granted, despite allegations 
of negligence on the part of the defendant (there was a 
dissent): 
 

Plaintiff was injured when, while riding his 
bicycle, he collided with defendant's dog. Plaintiff 
alleges that defendant was negligent because as 
plaintiff was riding nearby, defendant called for 
the dog, which was not wearing a leash, to come 
to her, resulting in the dog's running into plaintiff's 
path of travel. 

              
"New York does not recognize a common-law 
negligence cause of action to recover damages 
for injuries caused by a domestic animal" …. 
Rather, when harm is caused by a domestic 
animal, its owner can be held liable if he knew, or 
should have known, of the animal's vicious 
propensities …. The term "vicious propensities" 
includes "the propensity to do any act that might 
endanger the safety of the persons and property 
of others in a given situation" …. Here, there is 
no evidence that defendant had knowledge that 
her dog had a propensity to interfere with traffic, 
and her motion for summary judgment should 
have been granted ….  Doerr v Goldsmith, 
2013 NY Slip Op 02501, 9030, 103840/10, 1st 
Dept, 4-16-13 

 
 
 Question of Fact Raised About Whether School-
Wrestler’s Risk of Injury Increased by Condition 

of Wrestling Mats 
 

 The Second Department ruled Supreme Court had 
properly denied the school’s motion for summary 
judgment because a question of fact had been raised 
about whether the way mats had been taped together 
increased the risk of injury to wrestlers: 

"NEW YORK DOES NOT RECOGNIZE A 
COMMON-LAW NEGLIGENCE CAUSE OF 
ACTION TO RECOVER DAMAGES FOR 
INJURIES CAUSED BY A DOMESTIC 
ANIMAL" … 

DOERR V GOLDSMITH 
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"Pursuant to the doctrine of primary assumption 
of risk, a voluntary participant in a sporting or 
recreational activity, "consents to those 
commonly appreciated risks which are inherent in 
and arise out of the nature of the sport generally 
and flow from such participation"'" … . "The 
principle of primary assumption of risk extends to 
those risks associated with the construction of a 
playing field and any open and obvious condition 
thereon" … . "If the playing surface is as safe as 
it appears to be, and the condition in question is 
not concealed such that it unreasonably 
increases risk assumed by the players, the 
doctrine applies" … . However, "a board of 
education, its employees, agents and organized 
athletic councils must exercise ordinary 
reasonable care to protect student athletes 
voluntarily involved in extracurricular sports from 
unassumed, concealed or unreasonably 
increased risks" … . Philippou v Baldwin Union 
Free Sch Dist, 2012-02377, Index No 790/10, 
2nd Dept, 4-17-13 

 

 
No Evidence Police Officer Acted in “Reckless 

Disregard” for Safety 
 

 The First Department determined the plaintiff did not 
raise a question of fact about whether a police officer 
drove his vehicle (which collided with plaintiff’s) in 
“reckless disregard for the safety of others,” finding 
plaintiff’s allegations “conclusory and speculative.:” 
 

Defendants' proof established that defendant 
Steve Tompos, a police officer, did not act in 
"reckless disregard for the safety of others" while 
operating his vehicle in the wrong direction on a 
one-way street (see Vehicle and Traffic Law § 
1104[e]). Tompos testified that his vehicle's 
emergency lights and siren had been activated 
prior to the accident, and the evidence showed 
that he reduced his speed before turning onto the 
subject street and that he veered to his right in an 
attempt to avoid impact … . We note in particular 
that Tompos's partner testified that Tompos 
reduced the vehicle's speed to 10 miles per hour 
as he turned into the street where the accident 
occurred. Plaintiff's testimony that Tompos was 

driving at a "high" rate of speed, which plaintiff 
was admittedly unable to estimate, is conclusory 
and speculative .. . We therefore disagree with 
the dissent's view that issues of fact preclude 
summary judgment. Frezzell v City of New 
York, 2013 NY Slip Op 02700, 8861 116366/07, 
1st Dept, 4-23-13 

 
 

Criteria for Professional Negligence Actions 
Against Accountant Not in Privity with Plaintiff 

and Against Actuary 
 

 The Second Department explained the criteria for 
professional negligence actions against an accountant, 
with whom the plaintiffs were not in privity, and against an 
actuary: 

 
Accountants may be “held liable in certain 
circumstances for negligent misrepresentations 
made to parties with whom they have no 
contractual relationship, but who have relied to 
their detriment on inaccurate financial statements 
prepared by the accountant” … . In order to 
establish such liability, the relationship between 
the accountant and the party must be found to 
approach privity, through a showing that the 
following prerequisites are satisfied: “(1) the 
accountants must have been aware that the 
financial reports were to be used for a particular 
purpose or purposes; (2) in the furtherance of 
which a known party or parties was intended to 
rely; and (3) there must have been some conduct 
on the part of the accountants linking them to that 
party or parties, which evinces the accountants’ 
understanding of that party or parties’ reliance” 
… . *  *  * 

 
Because an actuary is not required to be 
licensed, is not regulated, and is not subject to a 
State-created disciplinary system, an actuary is 
not a “professional” for purposes of a malpractice 
cause of action … . Nevertheless, an actuary, 
possessing special knowledge, can be held liable 
for the negligent performance of its services …. 
[T]he complaint sufficiently alleges a cause of 
action against [the actuary] on a theory of 
common-law negligence ….  Health Acquisition 
Corp v Program Risk Mgt, Inc, 2013 NY Slip 
Op 02714, 2nd Dept, 4-24-13 

 
 

Scientific Expert Opinion Need Not Be Based 
Upon Textual Authority 

 
 In determining an expert’s testimony that an MRI would 
have revealed any injury caused by an epidural injection 
was properly admitted, the Second Department explained 
the criteria for the admission of (scientific) expert 
testimony: 

“ACCOUNTANTS MAY BE HELD LIABLE IN 
CERTAIN CIRCUMSTANCES FOR 
NEGLIGENT MISREPRESENTATIONS MADE 
TO PARTIES WITH WHOM THEY HAVE NO  
CONTRACTUAL RELATIONSHIP…” 
 

HEALTH ACQUISITION CORP V PROGRAM RISK MGT 
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In determining the admissibility of expert 
testimony, New York follows the rule of Frye v 
United States …  "that expert testimony based on 
scientific principles or procedures is admissible 
but only after a principle or procedure has gained 
general acceptance' in its specified field" …. The 
test's limited purpose is to ascertain whether the 
expert's conclusion is based upon accepted 
scientific principles, rather than simply the expert's 
own unsupported beliefs …. When applying the 
Frye test to assess the reliability of an expert's 
theory of causation, "it is not necessary that the 
underlying support for the theory . . . consist of 
cases or studies considering circumstances 
exactly parallel to those under consideration in the 
litigation. It is sufficient if a synthesis of various 
studies or cases reasonably permits the 
conclusion reached by the . . . expert'" …. "The 
fact that there [is] no textual authority directly on 
point to support the [expert's] opinion is relevant 
only to the weight to be given the testimony, but 
does not preclude its admissibility"… .   

            
[Here the] literature established that the expert's 
theory had an objective basis and was founded 
upon far more than theoretical speculation or a 
scientific hunch … . The lack of textual authority 
to support the theory pertained to the weight to 
be given to his testimony, but did not preclude its 
admissibility ….  LaRose v Corrao, 2013 NY 
Slip Op 02719, 2nd Dept, 4-24-13 

 
 

Slip and Fall Action Based On “Trivial Defect” 
Dismissed 

 
 In affirming the dismissal of a personal injury action in 
which the plaintiff alleged she fell when she stepped on a 
one-inch wide and one-half-inch deep hole on the edge of 
a step, the Second Department wrote:   
 

A property owner may not be held liable for trivial 
defects, not constituting a trap or nuisance, over 
which a pedestrian might merely stumble, stub his 
or her toes, or trip … . In determining whether a 
defect is trivial, the court must examine all of the 
facts presented, including the "width, depth, 
elevation, irregularity and appearance of the 
defect along with the time, place and circumstance 
of the injury" … .  *  *  * The plaintiff testified at her 
deposition that the semi-circular hole was one inch 
in diameter, half an inch deep, and located at the 
edge of the step. She used the staircase all the 
time, and she never had a problem traversing the 
area prior to the accident. Under the 
circumstances presented here, the alleged defect 
did not possess the characteristics of a trap or 
nuisance, and was trivial and, therefore, not 
actionable … . Maciaszek v Sloninski, 2013 NY 
Slip Op 02722, 2nd Dept, 4-24-13 
 

 City Failed to Affirmatively Prove It Did Not 
Have Notice of Dangerous Condition 

 
 The Second Department determined the city’s failure to 
submit proof it had not received notice of a defective 
condition precluded summary judgment in the city’s favor: 
 

 As the party moving for summary judgment, in 
order for the defendant City of New York to 
demonstrate its prima facie entitlement to 
judgment as a matter of law dismissing the 
complaint … on the ground that it had no prior 
written notice of the alleged defective or 
dangerous condition (see Administrative Code of 
the City of New York § 7-201[c]), it was required 
to submit proof that it did not receive the notice 
required by the statute … . The City failed to 
submit any affidavit from any City official or 
employee demonstrating that a search of the 
appropriate records had been done and that 
there was no prior written notice of the alleged 
dangerous condition that caused the plaintiff’s 
accident, and there was nothing in the deposition 
testimony of the three City witnesses that 
indicated that a search of the City records had 
been conducted without any success in finding 
any prior written notices. As such, the City failed 
to make a prima facie showing that no prior 
written notice was actually received … 
.   Martinez v City of New York, 2013 NY Slip 
Op 02723, 2nd Dept, 4-24-13 

 

 
Late Notice of Claim Allowed In Absence of 

Reasonable Excuse 
 

 In affirming the grant of leave to file a late notice of claim 
in the absence of a reasonable excuse, the Second 
Department wrote:   
 

Here, the Fire Island Union Free School District 
(hereinafter the District) acquired actual 
knowledge of the essential facts constituting the 
claim within 90 days after the claim arose …. 
Immediately after the petitioner allegedly was 
injured in an accident at a school in the District, 
the petitioner told the school's custodian how 

“A PROPERTY OWNER MAY NOT BE 
HELD LIABLE FOR TRIVIAL DEFECTS, 
NOT CONSTITUTING A TRAP OR 
NUISANCE, OVER WHICH A PEDESTRIAN 
MIGHT MERELY STUMBLE, STUB HIS OR 
HER TOES, OR TRIP…” 

MACIASZEK V SLONINSKI 
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the accident occurred, a District employee 
called emergency medical services, and the 
petitioner was transported to a hospital. An 
incident form was prepared by the District which 
indicated the time and place of the accident and 
the petitioner's injuries, and the petitioner's 
accident was discussed at a construction 
meeting attended by the school's 
superintendent. Since the District acquired 
timely knowledge of the essential facts 
constituting the petitioner's claim, the petitioner 
met his initial burden of showing a lack of 
prejudice …. The District's conclusory 
assertions of prejudice, based solely on the 
petitioner's delay in serving the notice of claim, 
were insufficient to rebut the petitioner's 
showing …  

 
While the petitioner's excuses for his failure to serve a 
timely notice of claim were not reasonable …, the 
absence of a reasonable excuse is not fatal to the petition 
where, as here, there was actual notice and absence of 
prejudice …. Matter of Rodriquez v Woodhull Sch, 
2013 NY Slip Op 02754, 2nd Dept, 4-24-13 
 
 

Late Notice of Claim Should Not Have Been 
Allowed 

  
The Second Department reversed the trial court’s 
deeming a late notice of claim as timely served nunc pro 
tunc.  The claim was against the New York Health and 
Hospitals Corporation (HHC) which is not the same as 
the City of New York for purposes of a notice of 
claim.  The Second Department wrote: 
 

The Supreme Court improvidently exercised its 
discretion in granting the plaintiff's motion. First, 
the plaintiff failed to demonstrate that the HHC 
had actual knowledge of the facts constituting 
the claim within 90 days after it arose or "within 
a reasonable time thereafter" (General 
Municipal Law s 50-e[5]). The fact that a police 
accident report was prepared by the New York 
City Police Department did not constitute notice 
to the HHC of the essential facts constituting the 
claim … .  * * *Moreover, the plaintiff's mistake 
as to the identity of the public corporation 
against which her claim should be asserted was 
not excusable. … Finally, the plaintiff failed to 
demonstrate that her delay did not prejudice the 
HHC in its defense on the merits. The plaintiff 
did not serve a notice of claim upon the HHC 
until eight months after the 90-day period 
expired and then did not move for two more 
months to have that late notice of claim deemed 
timely … .  Platt v New York City Health & 
Hosps Corp, 2013 NY Slip Op 02733, 2nd 
Dept, 4-24-13 

 

 
 

Store Not Required to Continuously Mop Up 
Tracked-In Rain 

 
 In affirming the dismissal of a personal injury complaint 
the Second Department noted that defendant store-
owners were “not required to cover all of [their] floors with 
mats, nor to continuously mop up all moisture resulting 
from tracked-in rain” … . Valentin v Shoprite of 
Chester, 2013 NY Slip Op 02739, 2nd Dept, 4-24-13 
 
 

Even Though Length of Merging Lane Was a 
Factor in Accident, It Was Not the Proximate 

Cause of the Accident 
 

 Plaintiff’s car was side-swiped by defendant’s van when 
the van was in a merging lane called a taper.  The taper 
was 100 feet shorter than required.  In affirming summary 
judgment to the defendants responsible for constructing 
the taper, the First Department determined the van was 
the sole proximate cause of the accident: 
 

The Supreme Court properly found that the 
alleged negligence of the DOE van’s driver was 
a proximate cause of the accident. Here, as the 
van was stopped next to plaintiff’s vehicle, the 
length of the taper, created by defendants Tully 
and Verizon, was entirely unrelated to the 
occurrence of the accident. As noted, the 
accident was caused by the alleged improper 
operation of the DOE vehicle. There is no 
evidence that the van was unable to safely 
merge, instead of merely trying to get to the 
front of the line of traffic moving through the 
construction zone. A jury would thus be required 
to speculate that the taper was a proximate 
cause of the accident. As a result, even 
assuming the taper in this case did not comply 
with …standards, and that it may have furnished 
the condition or occasion for the occurrence, it 
was not a proximate cause of it … . Collins v 
City of New York, 2013 NY Slip Op 02816, 1st 
Dept, 4-25-13 

 
 

“WHILE THE PETITIONER'S EXCUSES 
FOR HIS FAILURE TO SERVE A TIMELY 
NOTICE OF CLAIM WERE NOT 
REASONABLE …, THE ABSENCE OF A 
REASONABLE EXCUSE IS NOT FATAL TO 
THE PETITION…” 
 

MATTER OF RODRIQUEZ V WOODHULL SCH 
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Accident Unforeseeable as a Matter of Law 
 

 The First Department reversed Supreme Court’s denial 
of summary judgment and held that the accident was 
unforeseeable as a matter of law.  The plaintiff fell off a 
“setback roof” which was accessible only by climbing 
through the window of plaintiff’s friend’s apartment:   
 

An accident is unforeseeable as a matter of law 
where the conduct or chain of events was so 
extraordinary that the defendant's duty did not 
extend to preventing it … . Here, given the 
nature and location of the setback, it was 
unforeseeable that individuals would choose to 
access it, and thus defendant had no duty to 
guard against such an occurrence … . Powers 
v 32 E 31 LLC, 2013 NY Slip Op 02846, 1st 
Dept, 4-25-13 

 

 
Contract Between Employer and Contractor Did 
Not Create a Duty Owed to Employee/Instrument 

of Harm Doctrine Not Applicable 
 
Plaintiff was standing on a barrel performing work for his 
employer.  In reaching for a tool he grabbed onto some 
bricks on a column.  The bricks came loose and plaintiff 
lost his balance and fell.  Plaintiff sued the parties 
responsible for installing the bricks six years before 
(pursuant to a contract with the employer).  In affirming 
summary judgment to the defendants, the Fourth 
Department wrote: 

 
Here, defendants established as a matter of law 
that they did not owe any duty to plaintiff, and 
plaintiff failed to raise a triable issue of fact. 
Although defendants had contractual obligations 
with respect to the construction of the project for 
plaintiff’s employer, as a general rule “a 
contractual obligation, standing alone, will . . . 
not give rise to tort liability in favor of a third 
party,” i.e., a person who is not a party to the 
contract …. There is an exception to that 
general rule, however, “where the contracting 
party, in failing to exercise reasonable care in 

the performance of [its] duties, ‘launche[s] a 
force or instrument of harm’ ” …, thereby 
“creat[ing] an unreasonable risk of harm to 
others, or increas[ing] that risk” …. Contrary to 
plaintiff’s contention, the instrument of harm 
doctrine does not apply to the facts of this case, 
and thus there was no duty of care running from 
defendants to plaintiff based on that doctrine ….  
Spaulding v Loomis Masonry, Inc. et al, CA 
12-01395, 32, 4th Dept, 4-26-13 

 
 

Car Dealership Was Not the Owner of a Car Lent 
to a Customer While Customer’s Vehicle Was 

Repaired---Therefore Dealership Was Not 
Vicariously Liable for Injury Caused by the 

Driver of the Loaned Car 
 
In reversing the motion court and granting summary 
judgment to defendant car dealership, the Fourth 
Department (over a dissent) determined that defendant 
dealership was not the owner of the vehicle involved in 
the accident, and therefore could not be held vicariously 
liable under Vehicle and Traffic Law 388.  Defendant’s 
employee (the daughter of the owner) agreed to lend her 
personal car to one Leederman while Leederman’s 
vehicle was being fixed at the dealership.  All of 
defendant’s “loaner cars” were in use and the 
dealership’s owner asked his daughter to lend her car to 
Leederman.  Leederman, in turn, let defendant Trummer 
use the car.  Trummer was driving when the accident 
occurred.  The Fourth Department wrote: 
 

Pursuant to Vehicle and Traffic Law § 388, an 
owner of a motor vehicle is vicariously liable for 
the negligent use or operation of such vehicle by 
anyone operating the vehicle with the owner’s 
express or implied permission (see § 388 [1] 
…).The term “owner” is defined as “[a] person, 
other than a lien holder, having the property in 
or title to a vehicle . . . The term includes a 
person entitled to the use and possession of a 
vehicle . . . subject to a security interest in 
another person and also includes any lessee or 
bailee of a motor vehicle . . . having the 
exclusive use thereof, under a lease or 
otherwise, for a period greater than thirty days” 
(§ 128; see § 388 [3]). 

 
We agree with defendant that it established as a 
matter of law that it was not the owner of the 
vehicle involved in the motor vehicle accident at 
issue, and that plaintiffs failed to raise a triable 
issue of fact with respect to ownership of that 
vehicle.  Monette v Trummer, et al, CA 12-
01274, 79, 4th Dept, 4-26-13 
 
 
 
 

“AN ACCIDENT IS UNFORESEEABLE AS 
A MATTER OF LAW WHERE THE 
CONDUCT OR CHAIN OF EVENTS WAS 
SO EXTRAORDINARY THAT THE 
DEFENDANT'S DUTY DID NOT EXTEND 
TO PREVENTING IT …” 
 

POWERS V 32 E 31 
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Question of Fact Raised About Whether Release 
Signed in Anticipation of a Skydiving Course 

Precluded Personal Injury Action 
 
Plaintiff had signed a release of liability in connection with 
a one-hour skydiving course.  Before the course could be 
given, the plane crashed and plaintiff was injured.  In 
moving to dismiss the complaint, the defendants argued 
that General Obligations Law 5-326, which renders 
releases issued by “places of recreation” void, did not 
apply.  The motion court denied the motion to dismiss 
and the Fourth Department affirmed: 
 

Defendants assert that section 5-326 does not 
apply here because [defendant] is an 
instructional facility, rather than a recreational 
facility. Where a facility is “used for purely 
instructional purposes,” section 5-326 is 
inapplicable even if the instruction that is 
provided relates to an activity that is recreational 
in nature … . “In assessing whether a facility is 
instructional or recreational, courts have 
examined, inter alia, the organization’s name, its 
certificate of incorporation, its statement of 
purpose and whether the money it charges is 
tuition or a fee for use of the facility” …. On a 
motion to dismiss pursuant to CPLR 3211, a 
court “may . . . consider affidavits and other 
evidentiary material to ‘establish conclusively 
that plaintiff has no cause of action’ ” … We 
conclude that [defendant’s] facility is not used 
purely for instructional purposes based upon our 
review of [defendant’s] certificate of 
incorporation, including the statement of 
purpose contained therein; the services for 
which plaintiff paid a fee, i.e., whether she paid 
for a course of instruction or for use of the 
facilities; as well as the other evidence 
submitted by defendants. Thus, defendants 
have failed to establish as a matter of law that 
General Obligations Law § 5-326 does not apply 
here …  and have failed to establish 
conclusively that plaintiff has no cause of action. 

Tiede v Frontier Skydivers, Inc, CA 12-
01861, 216, 4th Dept, 4-26-13 
 
 

2 ½ Drop in Pavement Was Not Proximate 
Cause of Plaintiff’s Loss of Control of Her 

Vehicle 
 

The Fourth Department affirmed the Court of Claims’ 
determination that a 21/2 inch drop off in the shoulder of 
a road was not the proximate cause of a driver’s losing 
control of her vehicle.  The doctrine of “qualified 
immunity” in connection with road defects is explained.  
Marrow… v State…, CA 12-00974, 241, 4th Dept, 4-26-
13 

 
 

 
 
Question of Fact About Defect In Diving Board 

Precluded Summary Judgment Based Upon 
Primary Assumption of Risk 

 
Plaintiff was injured when he slipped from a diving 
board at defendant’s pool.  In finding a question of 
fact had been raised about whether there existed a 
concealed or unreasonably increased risk on the 
surface of the diving board, the Fourth Department 
explained the applicable law: 

 
 

The doctrine of primary assumption of risk 
“generally constitutes a complete defense to 
an action to recover damages for personal 
injuries . . . and applies to the voluntary 
participation in sporting activities” .. . Under 
that doctrine, “a person who voluntarily 
participates in a sporting activity generally 
consents, by his or her participation, to those 
injury-causing events, conditions[] and risks 
[that] are inherent in the activity” … . The 
owner of recreational premises owes a duty “to 
exercise care to make the conditions as safe 
as they appear to be. 
 
 
If the risks of the activity are fully 
comprehended or perfectly obvious, plaintiff 
has consented to them and defendant has 
performed its duty” … . A plaintiff, however, will 
not be deemed to have consented to 
“concealed or unreasonably increased risks” … 
. Thus, in assessing whether the … [I]t must be 
determined “whether the conditions caused by 
the defendant[’s] negligence are unique and 
created a dangerous condition over and above 
the usual dangers that are inherent in the 
sport” … . Menter v City of Olean, CA 12-
01304, 308, 4th Dept, 4-26-13 

 
 
 
 
 
 

“[A] 21/2 INCH DROP OFF IN THE 
SHOULDER OF A ROAD WAS NOT THE 
PROXIMATE CAUSE OF A DRIVER’S 
LOSING CONTROL OF HER VEHICLE.” 

 
MARROW V STATE 
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c

Plaintiff Was Unable to Raise a Question of Fact 
About Whether Her Injuries Were Related to a 

Preexisting Condition 
 
Over a dissent, the Fourth Department reversed the 
motion court’s denial of summary judgment to the 
defendant in an automobile-accident personal injury 
action.  The Fourth Department determined plaintiff had 
not raised a question of fact in response to the proof 
submitted by defendant that her injuries were linked to a 
preexisting condition, and not the accident: 
 

“[E]ven where there is objective medical proof [of 
a serious injury], when additional contributory 
factors interrupt the chain of causation between 
the accident and claimed injury—such as a gap 
in treatment, an intervening medical problem or a 
preexisting condition—summary dismissal of the 
complaint may be appropriate” …. Here, 
defendants met their initial burden on the motion 
with respect to the permanent consequential 
limitation of use, significant limitation of use, and 
90/180-day categories by offering “persuasive 
evidence that plaintiff’s alleged pain and injuries 
were related to a preexisting condition” … .  
Kwitek… v Seier…, CA 12-01607, 352, 4th 
Dept, 4-26-13 
 

 

 
 Verdict for Negligent Design Upheld—1987 Car 

Did Not Have a Starter Interlock Device that 
Would Prevent Car from Starting When In Gear 

 
The First Department determined a motion to set aside a 
verdict in a negligent design case was properly denied.  
The jury found the car manufacture negligent in not 
installing a device (starter interlock device) such that the 
car (1987) car could not be started when it was in gear.  
The First Department wrote: 

The trial court properly instructed the jury that in 
determining the negligent design claim it first had 
to decide whether, from the evidence at trial, 

 
In order to establish proximate cause, 
“[p]laintiffs need not positively exclude every 
other possible cause of the accident. Rather, 
the proof must render those other causes 
sufficiently remote or technical to enable the 
jury to reach its verdict based not upon 
speculation, but upon the logical inferences to 
be drawn from the evidence . . . A plaintiff need 
only prove that it was more likely . . . or more 
reasonable . . . that the alleged injury was 
caused by the defendant’s negligence than by 
some other agency” … . Furthermore, it is well 
settled that, in seeking summary judgment 
dismissing a complaint, a defendant “must 
affirmatively establish the merits of its . . . 
defense and does not meet its burden by noting 
gaps in its opponent’s proof” … .  New York 
Municipal Insurance Reciprocal… v Casella 
Construction, Ind, CA 12-02094, 399, 4th 
Dept, 4-26-13 
 

 
 

Criteria for Negligent Misrepresentation Action 
 
In reversing the denial of defendant’s motion to dismiss 
an action for negligent misrepresentation concerning the 
underwriting of mortgage loans, the Fourth Department 
determined plaintiff had not demonstrated the requisite 
“privity-like” relationship: 
 

A cause of action for negligent misrepresentation 
must allege “ ‘(1) the existence of a special or 
privity-like relationship imposing a duty on the 
defendant to impart correct information to plaintiff; 
(2) that the information was incorrect; and (3) 
reasonable reliance on the information’ ”… .
 In this case, we agree … that plaintiffs failed to 
allege the requisite special relationship between it 
and plaintiff …to state a cause of action for 
negligent misrepresentation … .  Flaherty Funding 
Corporation … v Johnson …, CA 12-02018, 427, 
4th Dept, 4-26-13 

“…[T]HE COURT OF APPEALS HELD 
THAT THE TRANSIT AUTHORITY COULD 
BE HELD LIABLE FOR THE NEGLIGENT 
FAILURE OF ITS EMPLOYEES TO 
SUMMON AID AS THEY WATCHED A 
GANG OF THUGS FATALLY ASSAULT A 
PASSENGER …” 
 

FILIPPO V NEW YORK CITY TR AUTH 

Plaintiff Need Not Every Other Possible Cause 
of an Accident to Demonstrate Proximate 

Cause 
 
 
In reversing the grant of summary judgment to the 
defendant because of an alleged inability of the plaintiff 
to establish proximate cause, the Fourth Department 
determined the plaintiff need not exclude every possible 
cause of the accident other than the defendant’s acts or 
omissions: 
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there was a general custom or practice by 
automobile manufacturers selling manual 
transmission vehicles in the United States in 
1987. The proof adduced at trial was sufficient to 
permit a jury to conclude that the practice was 
fairly well defined in the car manufacturing 
industry. Plaintiffs were not required to prove 
universal application of the practice in order for 
the jury to consider this question … . The court 
further properly instructed the jury that if there 
was such a custom and practice, it could be 
considered along with all of the other facts and 
circumstances, in determining whether Volvo had 
exercised reasonable care … . From all of the 
evidence in the record, including the experts' 
testimony, the jury reasonably concluded that 
defendants were negligent in failing to use a 
starter interlock device in its vehicle …. The trial 
court correctly denied defendants' motion for a 
directed verdict because there was sufficient 
evidence supporting plaintiffs' negligent design 
claim. Reis… v Volvo…, 2013 NY Slip Op 
03024, 1st Dept, 4-30-13 

 

Transit Authority Employee Properly Found 
Negligent In Not Summoning Help for Police 
Officers Injured While Making an Arrest in a 

Subway Station 
 

The First Department reinstated a verdict in favor of 
police officers who were injured in the course of making 
as arrest in a subway station. As the officer chased the 
suspect, that asked a New York City Transit Authority 
employee to call for police back up.  The theory of the 
case was that the employee negligently did not call for 
back up. The trial judge granted the Transit Authority’s 
motion for judgment finding the employee was under no 
duty to call for assistance.  In reversing, the First 
Department wrote: 
 

Public Authorities Law § 1212(3) imposes liability 
upon the Transit Authority for the negligence of its 

employees in the operation of the subway system. 
Although it is a common carrier, the Transit 
Authority is held to a duty of ordinary care under the 
particular circumstances of each case …. In 
Crosland v New York City Tr. Auth. (68 NY2d 165 
[1986]), the Court of Appeals held that the Transit 
Authority could be held liable for the negligent 
failure of its employees to summon aid as they 
watched a gang of thugs fatally assault a 
passenger. As the Court stated, "Watching 
someone being beaten from a vantage point 
offering both safety and the means to summon help 
without danger is within the narrow range of 
circumstances which could be found to be 
actionable" (id. at 170 [citation omitted]). The trial 
court held that Crosland had no application here 
because plaintiffs were police officers. This was 
error.  
 
The broad definition of onlooker liability articulated 
by the Crosland Court does not lend itself to any 
exception based upon an injured party's status as a 
police officer. To be sure, General Obligations Law 
§ 11-106 gives police officers as well as firefighters, 
who are injured in the line of duty, a distinct right of 
action against tortfeasors that cause such injuries. 
Accordingly, plaintiffs' recovery is not barred by 
their status as police officers and the Transit 
Authority's liability was established at trial. The 
Transit Authority also argues that the evidence did 
not establish that a timely response on Corbin's part 
would have prevented plaintiffs' injuries. We decline 
to consider this argument as it was raised for the 
first time on appeal. Were we to consider the 
argument, we would find it unavailing. Filippo v 
New York City Tr Auth, 2013 NY Slip Op 03025, 
1st Dept, 4-30-13 

“…GENERAL OBLIGATIONS LAW § 
11-106 GIVES POLICE OFFICERS AS 
WELL AS FIREFIGHTERS, WHO ARE 
INJURED IN THE LINE OF DUTY, A 
DISTINCT RIGHT OF ACTION AGAINST 
TORTFEASORS THAT CAUSE SUCH 
INJURIES.” 

 
FILIPPO V NEW YORK CITY TR AUTH 
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CRIMINAL LAW 
 
 

“Plain View” Doctrine Does Not Require 
Certainty Seized Item Is Contraband 

 
In affirming the denial of a suppression motion, the First 
Department determined that the chain of events observed 
by the arresting officer before the stop of defendant’s 
vehicle led to the proper application of the “plain view” 
doctrine for the seizure of contraband.  Defendant was 
seen going into a store (which was a frequent target of 
thieves) with a large empty bag and coming out of the 
store with the bag visibly heavier and fuller.  After a 
vehicle stop (the stop was not contested or discussed in 
the decision), the defendant gave answers to questions 
that contradicted what the officer had observed and the 
officer saw a large amount of over-the-counter 
medications in the bag.  In finding the seizure of the bag 
justified under the “plain view” doctrine, the Court said:   
 

“The plain view doctrine does not require 
certainty or near certainty as to the incriminating 
nature of the items.  Instead, it ‘merely requires 
that the facts available to the officer would 
warrant a man of reasonable caution in the belief 
…that certain items may be contraband or stolen 
property or useful as evidence of a crime; it does 
not demand any showing that such a belief be 
correct or more likely true than false.  A practical, 
nontechnical probability that incriminating 
evidence is involved is all that is required’ 
…”.  People v Taylor, 9439, 6265/10, 1st Dept. 
3-7-13 

 

 
 Failure to Request Court-Permission to Re-

Present Charges to a Grand Jury Is Reversible 
Error Which Survives a Guilty Plea 

 
As long as the prosecutor presents evidence regarding 
potential charges to a grand jury, court-permission to re-
present the charges is required.  “The critical question is 
whether the grand jury failed to indict after a full 
presentation of the case.”  The fact that the prosecutor 
“withdrew” the charges from the grand jury’s 
consideration, or allowed the grand jury to vote to “take 

no affirmative action” on them, is of no 
consequence.  The prosecutor’s failure to request and 
receive court-permission to re-present is a reversible 
error which survives a guilty plea.  People v Dinkins, 
8603, 1443/10, 1st Dept. 3-5-13 
 
 

Strip Search After Controlled Buy Upheld 
 
A warrantless search of “every part of [defendant’s] 
vehicle” as well as a strip search of the defendant was 
upheld by the Third Department.  The search of the 
vehicle was justified by the same evidence which 
provided probable cause for the arrest (a controlled drug 
purchase by a confidential informant).  And the strip 
search was justified by the failure to find narcotics or buy 
money in the preliminary vehicle search. “[A] strip search 
must be founded on a reasonable suspicion that the 
arrestee is concealing evidence underneath clothing and 
the search must be conducted in a reasonable manner… 
Some of the factors that may be considered in 
determining the reasonableness of such a search are the 
circumstances of the arrest, the defendant’s nervousness 
or unusual conduct, tips from informants, and ‘an itinerary 
suggestive of wrongdoing’…”.  People v Anderson, 
104220, 104447, 3rd Dept. 3-7-13 
 
 
Records Sealed Pursuant to Criminal Procedure 
Law 160.50 Can Be Unsealed in “Dangerous Sex 
Offender” Proceeding Pursuant to Mental Health 

Law 
 

In a proceeding which determined respondent was a 
dangerous sex offender requiring confinement, the court 
ordered the unsealing of records related to three rapes 
and two robberies for which respondent was indicted in 
1968.  The convictions of one count of rape and one 
count of robbery had been overturned because 
respondent was found to have been incompetent at the 
time he pled guilty. In finding the records of the 
overturned convictions were properly unsealed, the First 
Department determined that Mental Health Law 10.08 (c), 
which provides that the State is entitled to all records 
relating to the respondent’s commission or alleged 
commission of a sex offense, supersedes Criminal 
Procedure Law 160.50, which requires that the record of 
a criminal proceeding that is terminated in favor of the 
accused be sealed.  State v John S., 2013 NY Slip Op 
01622, 9530, 30051/09m 1st Dept. 3-14-13 
 
 

Court Participation in Testimony Read-Back Is 
Error 

 
Although the First Department concluded it was harmless 
error, the Court noted that the trial court erred when it 
participated in reading back certain trial testimony to the 
jury.  The Court wrote:  “We take this opportunity to 
emphasize that ‘[w]hen, during a read-back of testimony, 

“THE CRITICAL QUESTION IS 
WHETHER THE GRAND JURY FAILED 
TO INDICT AFTER A FULL  
PRESENTATION OF THE CASE.” 
 

PEOPLE V DINKINS 
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a trial judge assumes the role of a witness or inquiring 
counsel, he or she may unwittingly and erroneously 
convey to [the] jury that the court is aligned with the party 
or counsel whose role the court has assumed in the read-
back’…”.  People v Facey, 2012 NY Slip Op 01568, 
2012-11829, Ind No 9839/08, 2nd Dept. 3-13-13 
 

 
Guilty Plea Precludes Appeal of Statutory 

Speedy Trial Violation But Not Constitutional 
Speedy Trial Violation 

 
By pleading guilty a defendant forfeits appellate review of 
a claim that his statutory right to a speedy trial pursuant 
to Criminal Procedure Law 30.30 was violated. However, 
a defendant’s constitutional speedy trial claim survives 
both a guilty plea and a waiver of the right to 
appeal. People v Franco, 2013 NY Slop Op 01570, 
2009-10119, Ind No 10795/07, 2nd Dept. 3-13-13 
 
  

Taser or Stun Gun Is Not a “Dangerous 
Instrument” for Purposes of Burglary and 
Menacing Statutes/Court Must Articulate 

Specific Reasons for Shackling Defendant 
During Trial 

 
Proof that the defendant threatened the complainant with 
a taser or stun gun was legally insufficient to establish the 
“dangerous instrument” element of burglary in the first 
degree and menacing in the second degree.  Although 
the Second Department determined it was harmless 
error, the Court also noted that it was error to shackle the 
defendant and put black bunting around the defense 
table, without also putting black bunting around the 
prosecution table. The jury, in that circumstance, may 
have inferred the bunting was designed to hide 
shackles.  “The federal constitution ‘forbids the use of 
visible shackles … unless that use is justified by an 
essential state interest … specific to the defendant on 
trial’ …”.  County Court, in this instance, failed to 
articulate on the record an adequate justification 
individualized to the defendant for the shackling … 
.  People v Morillo, 2013 NY Slip Op 01572, 2010-
11438, Ind No 2052/09, 2nd Dept. 2-13-13 
 
 
 

Failure of Sentencing Court to Inform Defendant 
of Period of Post-Release Supervision Required 

Release after Sentence Served 
 

The Department of Corrections cannot remedy a court’s 
failure to impose a period of post-release supervision.  In 
this case the prisoner’s habeas corpus petition was 
granted and the prisoner, who had served his sentence, 
was released.  The Fourth Department determined that 
the sentencing court’s statement---“the supervisory 
period under the violent felony offender sentencing 
statute will be five years, which means when you come 
out on parole, you will be on five years of parole at the 
conclusion of the ten-year sentence”---did not pronounce 
the period of post-release supervision as required by 
Criminal Procedure Law 380.20.  People ex rel Finch v 
Brown, 23, KAH 11-00862, 4th Dept. 3-15-13 
 
 

Court’s Failure to Inquire Further When It Was 
Not Clear Defendant’s Plea Was Knowing and 

Voluntary Required Vacation of Plea 
 

In a criminal contempt (first degree) case, the Fourth 
Department determined defendant’s plea colloquy 
“negated essential elements of the crime to which he 
pleaded guilty inasmuch as his colloquy indicated that the 
order of protection was not issued pursuant to the 
statutory sections set forth in Penal Law [section] 215.51 
(c), and that the predicate conviction was not based upon 
a violation of such an order of protection.”  In light of the 
colloquy, County Court had a duty to inquire further to 
make sure the plea was knowing and voluntary.  The plea 
was vacated. People v Coleman, 25, KA 09-01157, 4th 
Dept. 3-15-13 
 
 

Violation of Probation Petition May Be Based 
Upon Hearsay 

  
The Fourth Department determined that a “violation of 
probation” petition need not include non-hearsay 
allegation establishing every element of the violation 
charged: 
 

…[A]lthough Family Court Act § 360.2 (2) 
specifically requires that VOP petitions in juvenile 
delinquency proceedings contain “[n]on[]hearsay 
allegations . . . establish[ing], if true, every 
violation charged,” there is no corresponding 
requirement in CPL article 410.  At most, CPL 
410.70 (2) requires that the court “file or cause to 
be filed . . . a statement setting forth the condition 
or conditions of the sentence violated and a 
reasonable description of the time, place and 
manner in which the violation occurred.”There is 
no requirement that the statement contain 
nonhearsay allegations. 
 

 

VISIT THE  
ROCHESTER LAW DIGEST  

WEBSITE AT  
WWW.ROCHESTERLAWDIGEST.COM 



 

 32 

In any event, we agree with the People that, were there 
such a requirement in the CPL, the reasoning of Matter of 
Markim Q. (7 NY3d 405, 410-411) would apply such that 
the lack of nonhearsay allegations in the VOP petition 
would not constitute a jurisdictional defect. “A VOP 
petition, [unlike an original accusatory instrument], is not 
the foundation of the court’s jurisdiction. It does not 
commence a new proceeding, but is simply a new step in 
an existing one” (id. at 410). People v Julius, 175, KA 
11-01384, 4th Dept. 3-15-13 

 
 

 17-Year Pre-Indictment Delay Did Not Violate 
Right to Speedy Trial 

 
A 17-year pre-indictment delay did not violate defendant’s 
right to a speedy trial.  The Fourth Department wrote:   
On appeal from a judgment convicting him upon a jury 
verdict of murder in the second degree (Penal Law § 
125.25 [1]), defendant contends that the 17-year 
preindictment delay violated his constitutional right to a 
speedy trial. We reject that contention. In examining the 
Taranovich factors (People v Taranovich, 37 NY2d 442, 
445), we conclude that, although the 17-year 
preindictment delay was substantial, the nature of the 
charge was serious, and defendant remained at liberty 
until he was indicted. Moreover, the People met their 
burden of establishing a good-faith basis for the delay 
(see People v Decker, 13 NY3d 12, 14-16; People v 
Chatt, 77 AD3d 1285, 1285, lv denied 17 NY3d 793). In 
particular, they established that there was insufficient 
evidence to charge defendant shortly after the crimes 
occurred, and it was not until a witness gave new 
information to the police that identified defendant as the 
perpetrator and DNA testing was completed that the 
People brought the charges against defendant. While the 
delay may have caused some degree of prejudice to 
defendant, “ ‘a determination made in good faith to delay 
prosecution for sufficient reasons will not deprive 
defendant of due process even though there may be 
some prejudice to defendant’ ” (Decker, 13 NY3d at 
14).  People v Gaston, 176, KA 11-00406, 4th Dept. 3-
15-13 
 
 
 In SORA Context, Mild Mental Retardation Is Not 

a “Mental Disability” 
 

In the context of a SORA determination, the Fourth 
Department noted that proof the victim had been 
diagnosed as mildly mentally retarded did not 
demonstrate the victim suffered from a “mental disability” 
within the meaning of the Correction Law: 

 
We agree with defendant, however, that the 
People failed to present the requisite clear and 
convincing evidence that the victim of the 
underlying crime suffered from a “mental 
disability” (see generally Correction Law § 168-n 
[3]), and thus the court erred in assessing 20 

points against him under risk factor 6. Although 
the People presented evidence that the victim 
was diagnosed as mildly mentally retarded, 
“[t]he law does not presume that a person with 
mental retardation is unable to consent to 
sexual [activity], . . . and proof of incapacity 
must come from facts other than mental 
retardation alone” (People v Cratsley, 86 NY2d 
81, 86). Here, the remaining evidence in the 
record relating to the victim’s capacity failed to 
establish that she was “incapable of appraising 
the nature of [her] own sexual conduct” (id. at 
87; see People v Easley, 42 NY2d 50, 55-57; cf. 
People v Jackson, 70 AD3d 1385, 1385, lv 
denied 14 NY3d 714). People v Green, 254, 
KA 11-00973, 4th Dept. 3-15-13 

 
 

Challenges for Cause Should Have Been 
Granted 

 
In reversing the conviction, the Second Department 
determined two juror challenges for cause should have 
been granted because the jurors indicated they would 
tend to give added weight to the testimony of police 
officers and the court did not seek unequivocal 
assurances the jurors could set aside their bias: 
 

…[T]he County Court erred in denying the 
defendant's challenges for cause with respect to 
two prospective jurors. One of the prospective 
jurors was a volunteer for the Police Athletic 
League who knew many police officers, 
including those assigned to the precinct in which 
the crime occurred. While he initially stated, "I 
think I could keep an open mind," and he did not 
"think" that the fact that police officers from the 
precinct would testify at the trial would affect his 
ability to sit fairly on the case, he subsequently 
agreed that he "might" give police testimony a 
"leg up," and accord such testimony "a little built 
in credibility." Another prospective juror 
indicated that he would be inclined to accept the 
testimony of police officers as truthful unless 
there was a "reason that's brought up that would 
make me think otherwise," that he would have to 
have "a sense of inconsistency" with respect to 
the testimony of police officers, and that "unless 
there is a reason why they would lie or not tell 
the truth," he would accept the testimony of 
police officers. It is undisputed that, after the 
County Court denied the challenges for cause to 
these two prospective jurors, the defendant 
exercised peremptory challenges and 
subsequently exhausted all of his peremptory 
challenges. 

 
The two prospective jurors had "a state of mind 
that [was] likely to preclude [them] from 
rendering an impartial verdict" (CPL 270.20 [1] 
[b]), and they did not provide to the County 
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Court "an unequivocal assurance" that they 
could "set aside any bias and render an 
impartial verdict based on the evidence" … . 
Accordingly, the County Court should have 
granted the challenges for cause with respect to 
these two prospective jurors, and the matter 
must be remitted to the County Court, Suffolk 
County, for a new trial. 

 

 
  Conviction of Endangering Welfare of a Child 
Against Weight of Evidence/Defendant Did Not 

Open Door to Questioning About Prior Bad Acts 
Ruled Off Limits in Sandoval Hearing/Rape 

Shield Law Exception Applied 
 

In reversing the conviction, the Second Department 
determined that the acquittal on a rape count rendered 
the conviction on a related “endangering the welfare of a 
child” count “against the weight of the evidence.”  The 
Second Department also ruled that questions posed by 
defense counsel did not “open the door” to questioning by 
the prosecutor about prior “bad acts” which the trial court 
had ruled off limits in a Sandoval hearing.  The Second 
Department further ruled that an exception to the “rape 
shield law” was applicable and evidence the complainant 
had sex with defendant’s brother should have been 
admitted because it was relevant to a defense-theory 
alleging the brother had committed acts with which the 
defendant was charged. In ordering a new trial on one of 
the counts, the Second Department found that “the 
cumulative effect of certain trial errors deprived defendant 
of a fair trial…”.  In discussing the Sandoval error, the 
Second Department wrote: 
 

The purpose of a Sandoval hearing is to provide 
the defendant with “definitive advance 
knowledge of the scope of cross-examination as 
to prior conduct to which he will be subjected,” 
so that the defendant can decide whether to 
take the witness stand … . In the interest of 
fairness, a trial court’s authority to change its 
Sandoval ruling is limited once the defendant 
has decided to testify in good faith reliance on 
that ruling … . “When a defendant testifies to 
facts that are in conflict with the precluded 
evidence, he opens the door on the issue in 
question, and he is properly subject to 

impeachment by the prosecution’s use of the 
otherwise precluded evidence” … . 

 
With respect to the rape shield law, the Second 
Department wrote: 
 

A woman’s character or reputation for chastity is 
irrelevant to a charge that she was sexually 
abused … . Thus, the Rape Shield Law, codified 
in CPL 60.42, provides that “[e]vidence of a 
victim’s sexual conduct shall not be admissible 
in a prosecution for an offense or an attempt to 
commit an offense defined in article one 
hundred thirty of the penal law [i.e., sex 
offenses].” CPL 60.42 also provides five 
statutory exceptions. The first four exceptions 
allow the admission into evidence of a 
complainant’s prior sexual conduct in narrowly 
defined factual circumstances, which are 
inapplicable here … . The fifth exception, 
however, “vest[s] discretion in the trial court” … . 
Pursuant to CPL 60.42(5), evidence of a victim’s 
prior sexual conduct may be introduced upon a 
determination by the court that such evidence is 
“relevant and admissible in the interests of 
justice” (CPL 60.42[5]…). The Court of Appeals 
has recognized that, “in the interests of justice,” 
evidence of a complainant’s sexual conduct may 
be admissible if it is relevant to a defense … . In 
contrast, such evidence must be precluded if it 
does not tend to establish a defense to the 
crime, and will only harass the victim and 
possibly confuse the jurors … .  People v 
Fisher, 2013 NY Slip Op 01847, 2011-06453, 
Ind No 3421/09, 2nd Dept. 3-20-13 

 
 
Weight of Evidence Review Applies to More than 

Just Credibility—It Also Applies to Failure to 
Prove Elements Beyond a Reasonable Doubt 

 
The Second Department determined the conviction for 
“criminal sexual act in the first degree” was against the 
weight of the evidence because the relevant testimony, 
although credible, did not prove all the elements of the 
crime beyond a reasonable doubt: 
 

The defendant correctly contends that his 
conviction of criminal sexual act in the first 
degree is against the weight of the evidence. In 
fulfilling our responsibility to conduct an 
independent review of the weight of the evidence 
(see CPL 470.15[5] …, we essentially sit as the 
“thirteenth juror” and “decide[ ] which facts were 
proven at trial” … . Here, we take no issue with 
the credibility of the People’s witnesses, or the 
jury’s decision to credit the complainant’s version 
of events over that of the defendant. However, 
weight of the evidence review is not limited to 
issues of credibility … . Rather, “in conducting its 
weight of the evidence review, a court must 

“THE COURT OF APPEALS HAS 
RECOGNIZED THAT, ‘IN THE INTERESTS 
OF JUSTICE,’ 
EVIDENCE OF A COMPLAINANT’S 
SEXUAL CONDUCT MAY BE ADMISSIBLE 
IF IT IS RELEVANT TO A DEFENSE…” 

 
PEOPLE V FISHER 
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consider the elements of the crime, for even if the 
prosecution’s witnesses were credible their 
testimony must prove the elements of the crime 
beyond a reasonable doubt” … . People v Ross, 
2013 NY Slip Op 01860, 2009-00582, Ind No 
11304/07, 2nd Dept. 3-20-13 

 
Factual Sufficiency of Indictment Is Non-

Jurisdictional Defect 
 

The Third Department noted that the factual sufficiency of 
an indictment is a non-jurisdictional defect which does not 
survive a guilty plea.  People v Cruz, 104251, 3rd Dept. 
3-21-13 
 
Defendants Accused of Crimes Not Listed in the 

Controlling Statutes Are Not Eligible for the 
Judicial Diversion Program---The Statutes Do 

Not Allow for Judicial Discretion 
 
 In a full-fledged opinion by Justice Centra, the Fourth 
Department determined a Monroe County Court Judge 
exceeded his authority by allowing defendants accused 
of crimes not listed in the relevant statute to participate in 
the judicial diversion program.  The Court wrote: 
 

CPL 216.00 (1) provides as follows:            “ 
‘Eligible defendant’ means any person who 
stands charged in an          indictment or a 
superior court information with a class B, C, D or 
E felony offense defined in article two hundred 
twenty or two hundred twenty-one of the penal 
law or any other specified offense as defined in 
subdivision four of section 410.91…’” 

 
It is undisputed that respondent defendants were 
not charged with any offenses under Penal Law 
§§ 220 or 221, or any specified offense in CPL 
410.91. In our opinion, that ends the inquiry, and 
respondent defendants are not eligible for judicial 
diversion. It is well settled that “ ‘[w]here the 
language of a statute is clear and unambiguous, 
courts must give effect to its plain meaning’ ” 
….Likewise, “statutory interpretation always 
begins with the words of the statute” …. 

 
The opinion includes discussion of the related declaratory 
judgment action, the nature and application of petitions 
for mandamus to compel and prohibition, and the County 
Court Judge’s argument that the use of judicial discretion 
re: the diversion program is allowed by statute.  Matter of 
Doorley v Hon John L. DeMarco, et al, 122, OP12-
01563, 4th Dept. 3-22-13 
 
 

Insufficient Evidence of Recklessness In 
Shooting Case 

 
The Fourth Department reversed an Assault 2nd 
conviction and dismissed the indictment after a “weight of 

the evidence” review.  The prosecution’s theory was that 
the defendant acted recklessly by pointing a sawed-off 
shotgun at the victim, disregarding the risk that it would 
fire. But the proof at trial was that the shotgun discharged 
just as the defendant picked it up. The Fourth 
Department wrote: 
 

The People … failed to present any evidence 
establishing that defendant brought the gun to 
the park; that the gun belonged to defendant; and 
that defendant had any knowledge that the gun 
was loaded with live ammunition or was aware 
of—and consciously disregarded—the risk that it 
might misfire (see generally Penal Law § 15.05 
[3]).  People v Evans, 255, KA 10-01056, 4th 
Dept. 3-22-13 

 
  

Notice of Intention to Offer Molineux Evidence 
During Jury Selection and Molineux Hearing 

Upon Completion of Jury Selection Are Timely 
 

The Fourth Department determined that the People’s 
notice of intention to offer Molineux evidence, provided 
during jury selection, and the Court’s Molineux ruling, 
made upon the completion of jury selection, was timely: 
 

According to defendant, the timing of the court’s 
Molineux ruling upon the completion of jury 
selection denied him the opportunity to explore 
the potential impact of that evidence on voir dire. 
It is well settled that “a defendant is not entitled 
as a matter of law to pretrial notice of the 
People’s intention to offer evidence pursuant to 
People v Molineux (168 NY 264 [1901]) or to a 
pretrial hearing on the admissibility of such 
evidence” … .   People v Holmes, 258, KA 09-
01281, 4th Dept. 3-22-13 

   
  

Indictment Rendered Duplicitous by Trial 
Evidence Required Reversal 

 
The Fourth Department reversed a conviction finding the 
indictment was rendered duplicitous by the trial evidence: 
 

It is apparent from the record that the grand jury 
returned only a one-count indictment, having 
found the evidence of possession of the uncut 
cocaine insufficient to return a second count. The 
indictment was rendered duplicitous …because 
the People presented evidence at trial that 
defendant had constructive possession of both 
the uncut cocaine and the cocaine in the 
sandwich bag. Indeed, the prosecutor advanced 
that theory in her opening statement and on 
summation. “Under the circumstances, there can 
be no assurance that the jury ‘reached a 
unanimous verdict’ ” with respect to defendant’s 
constructive possession of the cocaine in the 
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sandwich bag as opposed to the uncut cocaine 
… . People v Montgomery, 260, KA 09-00153, 
4th Dept. 3-22-13 

 
 

Allowing the Jury to Hear About Defendant’s 
Prior Crimes Was Error 

 
Although finding it to be harmless error, the Fourth 
Department determined the jury should not have been 
allowed to hear portions of defendant’s grand jury 
testimony which included references to being on parole, 
being imprisoned and having sold drugs: 
 

We agree with defendant that County Court erred 
in failing to consider the appropriate factors when 
it allowed the jury to hear portions of defendant’s 
grand jury testimony that included references to 
being on parole, serving five years for robbing 
banks, and having on occasion sold drugs. 
“Prejudicial material ‘not necessary to a full 
comprehension of the’ directly related evidence . 
. . is inadmissible, even though part of the same 
conversation . . . or, indeed, of the same 
sentence” … . That principle applies to the 
admission at trial of a defendant’s grand jury 
testimony just as it does to, e.g., audio 
recordings of telephone conversations … , 
statements made during the course of a crime to 
an undercover police officer …, and admissions 
made to police officers during custodial 
interrogation …. The court allowed the jury to 
hear such portions of defendant’s grand jury 
testimony after concluding only that the 
statements were voluntary.  In doing so, the court 
failed to consider whether such evidence was 
relevant and probative to any issue in this case 
… and then, if so, whether “its probative value 
exceed[ed] the potential for prejudice resulting to 
the defendant” … .  People v Woods, 322, KA 
08-02465, 4th Dept. 3-22-13 

 
 

SORA Finding Reduced Twenty Points---No 
Evidence or Findings Re: Targeting of Victim 

 
 The Fourth Department determined the People did not 
present sufficient evidence defendant targeted the victim 
and the SORA court did not set forth the relevant findings 
of fact and conclusions of law.  Therefore the SORA 
score was reduced by 20 points: 
 

At the SORA hearing, the People had “the 
burden of proving the facts supporting the [risk 
level classification] sought by clear and 
convincing evidence” … . Here, the People failed 
to meet their burden of establishing that 
defendant “established or promoted” his 
relationship with the victim “for the primary 
purpose of victimization” (Sex Offender 

Registration Act…) ..The People presented no 
evidence that defendant, who met the victim at a 
party, targeted the victim for the primary purpose 
of victimizing her …. As a result of the court’s 
error, defendant’s score on the risk assessment 
instrument must be reduced by 20 points, and 
thus he should be presumptively classified as a 
level two risk.  We therefore modify the order 
accordingly. 

 
We note in any event that we agree with 
defendant that the court failed to comply with 
Correction Law § 168-n (3), inasmuch as it failed 
to set forth the findings of fact and conclusions of 
law upon which it based its determination to 
assess points under risk factor 7 … 

            
The court merely recited its conclusion, i.e., that 
“[d]efendant established a relationship with [the 
victim] for the purpose of victimization.” People v 
Johnson, 341, KA 12-00361, 4th Dept. 3-22-13 

 
 

Failure to Verify Weight of Cocaine May 
Constitute Ineffective Assistance 

 
 In a decision by Justice Lahtinen, the Third Department 
determined the defendant had raised a question whether 
he was afforded ineffective assistance of counsel 
because counsel did not independently verify the weight 
of the cocaine he was charged with possessing.  The 
matter was sent back to the motion court for a hearing on 
defendant’s CPL 440 motion to vacate his 
conviction.  The Third Department wrote:   
 

While failing to independently verify the weight of 
drugs does not necessarily  constitute  ineffective 
assistance …, this record contains sufficient 
factual issues as to 
whether  defendant  was  affirmatively given 
incorrect information by his counsel on an issue 
assertedly important in his decision to accept the 
plea and, as such, a hearing is required on his 
claim of ineffective assistance of counsel … 
People v Johnson, 103457, 3rd Dept 3-28-13 

 
 
 Representation of Co-defendants by Attorneys 
In Same Firm Constituted Ineffective Assistance 

 
 Defendant brought a motion pursuant to Criminal 
Procedure Law Article 440 to vacate his conviction on the 
ground that he was deprived of effective assistance of 
counsel.  Defendant’s attorney was “of counsel” to the 
law firm of the attorney who represented a co-
defendant.  The co-defendant agreed to testify against 
the defendant in return for a lesser sentence.  Ultimately 
the defendant pled guilty.  In reversing the judgment of 
conviction, the Third Department, in a decision by Justice 
Stein, wrote:   
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When a single attorney or multiple attorneys 
associated with the same firm simultaneously 
represent clients in a criminal matter, "if the 
clients' interests actually conflict, and if the 
defendant has not waived the conflict, the 
defendant is deprived of the effective assistance 
of counsel"…People v Lynch, 104852, 104945, 
3rd Dept 3-26-13 

 
 

Five-Day Time-Limit On Motion to Dismiss 
Based Upon Erroneous Information Provided by 

Prosecutor to Defendant Which Caused 
Defendant to Refrain from Testifying Before the 

Grand Jury 
 

The Third Department, in a decision by Justice Peters, 
reversed County Court’s dismissal of an indictment based 
on the prosecutor’s (erroneously) telling the defendant he 
would be subject to cross-examination about a pending 
charge if he chose to testify before the grand jury.  There 
is a five-day time limitation for a motion to dismiss on that 
ground.  Defendant’s motion was deemed untimely:   
 

We agree with the People that County Court 
erred in dismissing the indictment on the ground 
that defendant was deprived of his statutory right 
to testify before the grand jury. County  Court 
ruled that the prosecutor's misstatement of law 
with respect to the questioning of defendant 
about  the unrelated pending  charge  for 
purposes  of  impeaching  his credibility caused 
defendant to withdraw  his request to testify 
before the grand jury, thereby  effectively 
depriving him  of  his right to testify under CPL 
190.50 (5). Any alleged violation of that right, 
however, must be raised by  a motion to dismiss 
the indictment, pursuant to either CPL 170.50 or 
210.20, no later than five days after arraignment 
on the indictment or such challenge will be 
deemed waived … .  People v Sutherland, 
105155, 3rd Dept 3-28-13 

 
 
DeBour Criteria Met By Facts Leading to Arrest 

 
 The Third Department determined the following scenario 
legitimately led to the defendant’s arrest under the 
DeBour criteria:   
 

The officers arrived at the scene and observed 
approximately eight people sitting on the steps. 
As the officers approached the group, one of 
them – later identified as defendant– abruptly 
stood up and attempted to enter the building, but 
could not gain entry because the door was 
apparently locked.  One of the officers followed 
defendant up the steps, placed a hand on 
defendant’s shoulder and asked defendant why 

he was in a hurry. Defendant turned around, 
shoved the officer, said that he was “past curfew” 
and, after a brief struggle, ran down the steps 
and took off running down the street.  People v 
Morris, 104201, 3rd Dept, 4-4-13 

 
 

Failure to Request Jury Charge on Venue 
Waived Appeal of the Issue 

 
The Third Department determined the failure to request a 
jury charge on venue waived any related appellate issue: 
 

Initially, to the extent that defendant contends 
that the People failed to prove by a 
preponderance of the evidence … that the 
underlying crimes  occurred  within 
the  geographical  jurisdiction of  Franklin County, 
we  note that “unlike territorial jurisdiction[,] which 
goes to the very essence of the State’s power to 
prosecute,” 
questions  regarding  geographical  jurisdiction 
or  venue are waivable … . Accordingly, 
inasmuch as defendant failed to request a jury 
charge on venue, she waived any challenge in 
this regard … .  People v Beauvais, 104590, 3rd 
Dept 4-4-13   

 
 

 “Prompt Outcry” Exception to Hearsay Rule 
Applied to Complaint Made After Several Days 

 
 The Third Department determined the “prompt outcry” 
exception to the hearsay rule applied to a very young 
victim who complained about the incident after several 
days:   
 

Under the prompt outcry rule, "evidence that a 
victim of sexual assault promptly complained 
about the incident is admissible to corroborate 
the allegation that an assault took place" … . 
"'[P]romptness is a relative 

“WHEN A SINGLE ATTORNEY OR 
MULTIPLE ATTORNEYS ASSOCIATED 
WITH THE SAME FIRM 
SIMULTANEOUSLY REPRESENT CLIENTS 
IN A CRIMINAL MATTER, ‘IF THE 
CLIENTS' INTERESTS ACTUALLY 
CONFLICT, AND IF THE DEFENDANT HAS 
NOT WAIVED THE CONFLICT, THE  
DEFENDANT IS DEPRIVED OF THE 
EFFECTIVE ASSISTANCE OF COUNSEL’ 
…” 

PEOPLE V LYNCH 
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concept  dependent  on  the  facts — 
what  might  qualify as  prompt  in one  case 
might  not in another'" ….   Here, the sexual 
contact occurred over a weekend during which 
the victim was in the care of defendant's mother. 
The victim returned to his mother's care on a 
Sunday and disclosed the events to her on the 
following Friday. Considering  the  victim's young 
age and  the  familial relationship between  the 
victim and defendant, we  agree with County 
Court's 
determination  that  the  hearsay  statements  fell 
within the prompt  outcry rule …, and  the court 
provided an  appropriate instruction limiting the 
use of the testimony … . People v Lapi, 104623, 
3rd Dept 4-4-13 

 
 

 Detective’s Testimony About Statement Made 
by Nontestifying Co-Defendant Violated 

Defendant’s Right of Confrontation 
 

 The Second Department reversed defendant’s conviction 
because a detective was allowed to testify about a 
statement made by a nontestifying codefendant in 
violation of the defendant’s right of confrontation under 
Crawford:   
 

…[O]ver the defendant's objection, the trial court 
allowed the prosecutor to elicit, from a detective, 
the statement of a nontestifying codefendant that 
the defendant was in the codefendant's vehicle 
on the night of the incident. As the People 
correctly concede, this violated the defendant's 
right of confrontation, secured to him by the Sixth 
Amendment to the United States Constitution … . 
This error was compounded when, on 
summation, the prosecutor argued that the 
codefendant's statement established the 
defendant's presence at the scene of the 
incident. Since the remaining evidence 
establishing the defendant's identity as one of the 
assailants was not overwhelming, the error 
cannot be deemed harmless beyond a 
reasonable doubt… .  People v Andujar, 2013 
NY Slip Op 02261, 2009-06561, Ind No 
1124/06, 2nd Dept 4-3-13 

 
 

 DeBour Criteria Met in Street Encounter 
Leading to Arrest/Statements Tainted by 

Miranda Violations Did Not Preclude Admission 
of Statement Made Seven Hours Later 

 
 In a full-fledged opinion by Justice Renwick, the First 
Department upheld the denial of defendant’s suppression 
motions.  After hearing gun shots police officers 
approached the defendant. After defendant answered a 
couple of questions he “began to place his hand in his 
back pocket.”  At that point, the officer grabbed 

defendant’s arm and told defendant he wanted to frisk the 
defendant before allowing him to reach in his 
pockets.  As the officer began to frisk the defendant, the 
defendant ran and was brought the ground.  A firearm, 
still warm, was taken from the defendant’s back 
pocket.   Written statements subsequently given by the 
defendant were suppressed by the trial court because of 
a Miranda violation.  A videotaped statement, made 
seven hours after the tainted written statements, was 
deemed admissible:   
 

Prior to pleading guilty, defendant moved to 
suppress a gun, recovered from his pocket, and 
videotaped statements he made to the 
prosecution as fruits of an unlawful seizure. He 
also moved to suppress the statements as 
obtained in violation of his Miranda rights. We 
conclude that the facts disclosed in the record 
were such as to warrant a person of reasonable 
caution to believe that defendant was reaching 
for a weapon when the arresting officer grabbed 
his arm. We also find that defendant’s videotaped 
statements were not suppressible, 
notwithstanding the suppression of prior written 
statements made more than seven hours earlier 
to police officers, because the videotaped 
statements were attenuated by a “definite, 
pronounced break in the interrogation” … 
. People v Davis, 2012 NY Slip Op 02337, 
6129, 9270, 1st Dept 4-4-13 

 
 
 28-Hours Between Arrest and Arraignment Okay 

 
 The Second Department determined a 28-hour delay 
between arrest and arraignment did not render 
defendant’s confession involuntary:   
 

Approximately 28 hours elapsed between the 
time the police arrested the defendant and the 
time the defendant made the statement sought to 
be suppressed. While an undue delay in 
arraignment is properly considered when 
assessing the voluntariness of a defendant’s 
confession, a delay in arraignment alone does 
not warrant suppression, as it is but one factor in 
assessing the voluntariness of a confession … . 
The record does not support the defendant’s 
claim that the police unnecessarily delayed his 
arraignment. Here, the delay in arraigning the 
defendant was attributable to the time it took the 
police to conduct a thorough investigation and 
not to a strategically designed plan to permit the 
defendant to be questioned outside the presence 
of counsel … .  People v Lin, 2013 NY Slip Op 
02267, 2008-07244, Ind No 1705/05, 2nd Dept 
4-3-13 
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 Criteria for Valid Waiver of Appeal Explained 
 

 In finding the defendant did not make a valid waiver of 
his right to appeal because the colloquy was inadequate, 
in spite of the defendant’s signing a written waiver, the 
First Department wrote:   
 

We note that litigation over the validity of appeal 
waivers, which arises regularly from many courts, 
can best be avoided if trial judges separately 
llocate defendants on the waiver of the right to 
appeal … . We again remind the courts that the 
better practice is to secure a written waiver, 
along with a thorough colloquy to ensure the 
defendant’s understanding of its contents … . It 
would be best if the court made clear that this is 
a separate and important right being waived, and 
that by signing the waiver, the plea and sentence 
are final, and the defendant agrees to accept the 
sentence imposed. The court cannot rely solely 
on defense counsel to explain the significance of 
the written waiver.  People v Oquendo, 2013 NY 
Slip Op 02320, 9617, 1090/09, 1st Dept 4-4-13 

 
 
  Court’s Imposition of Restitution at Sentencing 
Required Reversal Because Restitution Was Not 

Part of Plea Agreement 
 

 The Second Department determined the trial court’s 
imposition of restitution at sentencing, where restitution 
was not part of the plea agreement, required that the 
defendant be given the opportunity to withdraw his plea 
or to accept the enhanced sentence:   
 

Although a court is free to reserve the right to 
order restitution as part of a plea agreement, the 
plea minutes do not indicate that a plea of guilty 
was negotiated with terms that included 
restitution. Accordingly, at sentencing, the 
defendant should have been “given an 
opportunity either to withdraw his plea or to 
accept the enhanced sentence that included both 
restitution and a prison sentence … or for the 
court to impose the agreed-upon 
sentence.  People Poznanski, 2013 NY Slip Op 
02272, 2008-06938, Ind No 2672/06, 2nd Dept 
4-3-13 

 
 
Criteria for Determining Sufficiency of Evidence 

Before Grand Jury Explained 
 

 In reinstating two counts of an indictment that were 
dismissed upon the trial court’s review of the sufficiency 
of the proof before the grand jury, the Second 
Department wrote:   
 

"Courts assessing the sufficiency of the evidence 
before a grand jury must evaluate whether the 

evidence, viewed most favorably to the People, if 
unexplained and uncontradicted—and deferring 
all questions as to the weight or quality of the 
evidence—would warrant conviction'" … . " 
Legally sufficient evidence' means competent 
evidence which, if accepted as true, would 
establish every element of an offense charged 
and the defendant's commission thereof" (CPL 
70.10[1]). " In the context of a Grand Jury 
proceeding, legal sufficiency means prima facie 
proof of the crimes charged, not proof beyond a 
reasonable doubt'" … . "The reviewing court's 
inquiry is limited to whether the facts, if proven, 
and the inferences that logically flow from those 
facts supply proof of every element of the 
charged crimes,' and whether the Grand Jury 
could rationally have drawn the guilty inference.' 
That other, innocent inferences could possibly be 
drawn from those facts is irrelevant to the 
sufficiency inquiry as long as the Grand Jury 
could rationally have drawn the guilty inference'" 
… .  People v Woodson, 2013 NY Slip Op 
02282, 2012-02226, Ind No 1881/11, 2nd Dept 
4-3-13 

 
 

New Factual Claim Made for the First Time at 
Trial by Defendant Triggered “Inconsistent 

Statements” Jury Charge/Prior Injuries to Child 
Admissible under Molineux 

 
 In this case the defendant was convicted of 
manslaughter in the death of a three-year-old child.  In 
his statement to the police, the defendant said the child 
fell while she was in the shower. At trial the defendant 
testified the child also fell on the stairs.  The trial court 
gave an “inconsistent statements” charge to the jury, 
finding it would have been reasonable and logical for the 
defendant to have mentioned the fall on the stairs in his 
statement to police.  In upholding the trial court, the Third 
Department wrote: 
 

In its general instructions to the jury, County 
Court included a charge regarding a witness 
testifying to a fact that the witness omitted at a 
prior time when it would have been reasonable 
and logical to have stated the fact (see 
CJI2d[NY] Credibility of Witnesses  [Inconsistent 
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Statements]).Defendant contends that this 
constituted error. Defendant had given a detailed 
voluntary statement to police regarding the 
pertinent events surrounding the victim's death. 
He did not include in that statement an account 
of the victim purportedly falling on the stairs while 
coming to eat lunch, but he testified regarding 
such event at trial. Since it would be reasonable 
to expect defendant to mention all potential 
injuries sustained by the victim while in his care 
that day, including this charge did not constitute 
reversible error… 

 
In addition, the Third Department found no error in the 
trial court’s allowing evidence of prior injuries revealed by 
the autopsy and two injuries incurred by the child when 
she was in defendant’s care.  This evidence of “similar 
uncharged crimes” was deemed admissible under 
Molineux to demonstrate “the absence of an accident” as 
the cause of the child’s injuries.  People v Tinkler, 
103766, 3rd Dept 4-11-13 

 
 

Criteria for Motion to Vacate Based on Newly 
Discovered Evidence Explained 

 
In upholding the trial court’s denial (without a hearing) of 
a 440 motion to vacate the defendant’s conviction based 
upon newly discovered evidence (i.e., a statement made 
by a juror to an investigator), the Third Department wrote: 
 

Nor do we discern any error in County Court's 
summary denial of that part of defendant's motion 
that was based upon his claim of newly 
discovered evidence.  As relevant here, "[t]o 
justify vacatur under  CPL  440.10 (1) (g), the 
newly  discovered evidence 'must . . . 
be  such  as will probably change the result if a 
new  trial is granted . . . [and] be  material to the 
issue'" …. A hearing is not necessary when the 
court can "adequately review the matter based 
upon the contents of the record and the motion 
papers"… .  People v Carter, 104989, 3rd Dept 
4-11-13 

 
 

Conduct in Prison Justified Upward Departure 
(SORA) 

 
The Third Department upheld the SORA court’s upward 
departure from the SORA guidelines based upon the 
defendant’s exhibitionist sexual conduct in prison.  The 
Third Department wrote: 
 

Even if, under factor 13, defendant had been 
assessed the full 20 points for unsatisfactory 
conduct while confined "with sexual misconduct" 
(for a total of 55 points, still a presumptive level 
I), as he urges should have occurred instead of 
an upward departure, this factor still would not 
adequately take into consideration the public 
nature of this conduct and the use of children's 
images  to facilitate his arousal.  People v 
Walker, 513776, 3rd Dept, 4-11-13 

 
 

 Abuse of Discretion in Disallowing Jury 
Challenge Required Reversal of Conviction 

 
 In reversing a conviction because of the trial court’s 
refusal to consider an “untimely” peremptory challenge, 
the Second Department wrote: 
 

During the second round of voir dire, after 
questioning of the second group of prospective 
jurors was completed and each side had 
exercised challenges for cause, the Supreme 
Court asked defense counsel if he wished to 
exercise any peremptory challenges, and 
defense counsel responded, "No." Seconds later, 
as the court named the first three prospective 
jurors in the group to be assigned seats, defense 
counsel interrupted, apologizing, and explained 
that he had intended to exercise a peremptory 
challenge against one of the remaining 
prospective jurors in that group, prospective juror 
number four. Although that prospective juror was 
not yet assigned a seat and the reuest was made 
just moments after defense counsel mistakenly 
accepted all of the remaining prospective jurors 
in that group, the court denied defense counsel's 
request to challenge that juror as untimely. Under 
these circumstances, where there was no 
discernable interference or undue delay caused 
by defense counsel's momentary oversight, the 
Supreme Court improvidently exercised its 
discretion in denying defense counsel's request 
to challenge the prospective juror …. Since a trial 
court's improper denial of a peremptory challenge 
mandates automatic reversal …, we must 
reverse the conviction and order a new trial 
….  People v Parrales, 2013 NY Slip Op 02417, 
2011-05827, Ind No 1194/10, 2nd Dept 4-10-13 

 

…[E]VIDENCE OF “SIMILAR 
UNCHARGED CRIMES” WAS DEEMED 
ADMISSIBLE UNDER  
MOLINEUX TO DEMONSTRATE “THE 
ABSENCE OF AN ACCIDENT” AS  
THE CAUSE OF THE CHILD’S INJURIES… 
 

PEOPLE V TINKLER 
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Hearing Required for Motion for Resentencing 
 

 The Second Department explained the hearing 
requirement of Criminal Procedure Law 440.46 (re: a 
motion for resentencing) as follows:   
 

CPL 440.46(3), provides, in pertinent part, that 
"[t]he provisions of section twenty three of 
chapter seven hundred thirty eight of the laws of 
two thousand four shall govern the proceedings 
on and determination of a motion brought 
pursuant to this section." Section 23 of chapter 
738 of the Laws of 2004 states, in pertinent part: 
"The court shall offer an opportunity for a hearing 
and bring the applicant before it. The court may 
also conduct a hearing, if necessary, to 
determine . . . any controverted issue of fact 
relevant to the issue of sentencing." The 
defendant's presence is not required where the 
court determines as a matter of law that a 
defendant is not entitled to relief pursuant to CPL 
440.46 …. However, here, the People conceded 
that the defendant met the statutory requirements 
for relief pursuant to CPL 440.46, and the 
question before the court was whether 
substantial justice dictated that the motion should 
be denied. Thus, the defendant is entitled to 
appear before the court and to be given an 
opportunity to be heard .. . Since the defendant 
was not brought before the court, and there is no 
indication that he knowingly, intentionally, and 
voluntarily relinquished that right …, the order 
appealed from must be reversed, and the matter 
remitted to the County Court, Suffolk County, for 
a new determination of the defendant's motion, to 
be made after affording him an opportunity to 
appear before the court, and, if necessary, 
conducting a hearing … . People v Allen, 2013 
NY slip Op 02586, 2011-11680, Ind No 1087/98, 
2nd Dept 4-17-13 

 
 

 In a Prohibition Proceeding Brought Under 
Article 78, Trial Judge’s Mistrial Order Deemed 

Improper, Retrial Precluded 
 

 After a juror was discharged for misconduct, the People 
stated they did not want to go forward with the jury 
deliberations.  The defense, however, wanted to continue 
to verdict with the remaining 11 jurors.  The trial court 
ordered a mistrial.  The defendant brought an Article 78 
proceeding seeking to prohibit a second trial on double 
jeopardy grounds.  The Second Department, after 
determining the four-month statute of limitations did not 
apply, granted the petition, finding the trial judge should 
not have ordered a mistrial over the defense objection:   
 

Here, the People have not met their burden of 
demonstrating that the declaration of a mistrial 
was manifestly necessary. While it is undisputed 

that juror number 11 was grossly unqualified to 
continue serving, the court abused its discretion 
in declaring a mistrial without considering other 
alternatives. The defendant specifically indicated 
his desire to waive trial by a jury of 12 persons 
and proceed with the remaining 11 jurors, an 
option that has been endorsed by the Court of 
Appeals …. Under the circumstances presented, 
as urged by defense counsel, it would have been 
appropriate to poll the remainder of the jurors to 
ascertain whether they could render an impartial 
verdict …. Moreover, as the improper information 
imparted to the jurors did not significantly 
prejudice the People, the court should have 
considered whether a specific curative instruction 
could have clarified what constituted "evidence" 
and whether such an instruction could have 
cured the impropriety …. Accordingly, there is an 
insufficient basis in the record for the declaration 
of a mistrial, and thus retrial is precluded. Matter 
of Smith v Brown, 2013 NY Slip Op 02584, 
2013-00751, 2nd Dept, 4-17-13 

 

 
Criteria for Downward Departure from SORA 

Presumptive Risk Level 
 

 The Second Department described the criteria for a 
downward departure from the SORA presumptive risk 
level as follows:    
 

A court has the discretion to downwardly depart 
from the presumptive risk level in a proceeding 
pursuant to the Sex Offender Registration Act 
(Correction Law art 6-C; hereinafter SORA) only 
after a defendant makes a twofold showing. First, 
a defendant must identify, as a matter of law, an 
appropriate mitigating factor, namely, a factor 
which "tends to establish a lower likelihood of 
reoffense or danger to the community and is of a 
kind, or to a degree, that is otherwise not 
adequately taken into account by the [SORA] 
Guidelines" … . Second, a defendant must prove 
by a preponderance of the evidence the facts 
necessary to support the applicability of that 
mitigating factor … . In the absence of that 
twofold showing, the court lacks discretion to 
depart from the presumptive risk level … 
.  People v Arroyo, 2013 NY Slip Op 02553, 
2010-10108, 2nd Dept, 4-17-13 

 

SIGN UP FOR THE  
ROCHESTER LAW DIGEST  

MAILING LIST AT  
WWW.ROCHESTERLAWDIGEST.COM 



 

 41 

  Trial Court’s Batson Ruling Re: Pretextual 
Reasons for Exclusion of White Jurors Upheld 

 
 In upholding the trial court’s ruling that the proffered 
reasons for the exclusion of certain white jurors were 
pretextual, the Second Department wrote:   
           In Batson v Kentucky (476 US 79, 94-98), the 
United States Supreme Court formulated a three-step 
test to assess whether peremptory challenges have been 
used to exclude potential jurors on the basis of race, 
gender, or other protected categories …. In step one, the 
moving party must make a prima facie case of purposeful 
discrimination by "showing that the facts and 
circumstances of the voir dire raise an inference that the 
other party excused one or more jurors for an 
impermissible reason" … . If the moving party makes a 
prima facie showing, the inquiry proceeds to step two, 
and the burden shifts to the adversary to provide a 
facially neutral explanation for the challenge. If the 
nonmoving party "offers facially neutral reasons 
supporting the challenge, the inference of discrimination 
is overcome" … . Once facially neutral reasons are 
provided, the inquiry proceeds to step three, and the 
burden shifts back to the moving party to prove 
purposeful discrimination, and " the trial court must 
determine whether the proffered reasons are pretextual'" 
…, including whether the reasons apply to the facts of the 
case, and whether the reasons were applied to only a 
particular class of jurors and not to others … . Here, the 
trial court's determination that the proffered reasons for 
challenging certain white jurors were pretextual is entitled 
to great deference on appeal and is supported by the 
record… . People v Carrington, 2013 NY Slip Op 
02587, 2006-09951, Ind No 369/05, 2nd Dept 4-17-13 
 
 

 Court’s Explanation of Lien Law Presumption 
(Where Money Held In Trust by Contractor and 
Allegedly Misused Can Be Deemed Larceny) 
Was Determined to Impermissibly Switch the 

Burden of Proof to the Defendant 
 

 In reversing a larceny conviction, the Second 
Department explained that allowing the jury to consider 
the Lien Law presumption (where use of funds held in 
trust for purposes other than those of the trust can 
constitute larceny) as mandatory, rather than permissive, 
shifted the burden of proof to the defendant:   
 

Pursuant to Lien Law article 3-A, a contractor 
who receives funds under a contract for the 
improvement of real property must hold the funds 
as a trustee, and if the contractor applies trust 
funds for any purpose other than the purposes of 
the trust and fails to pay a trust claim within 31 
days of the time it is due, he or she may be guilty 
of larceny (see Lien Law §§ 70, 71, 79-a[1][b]…). 
The trial court instructed the jury, in accordance 
with Lien Law § 79-a(3), that "[f]ailure of the 
trustee to keep books and records required by 

this section shall be presumptive evidence that 
the trustee has applied . . . trust funds . . . for 
purposes other than a purpose of the trust." Like 
all statutory presumptions in New York, the 
presumption in Lien Law § 79-a(3) is permissive 
… . The trial court's failure to instruct the jury that 
the presumption "was permissive, or to 
emphasize that, despite the presumption, the 
same burden of proof remained with the People, 
was bound to result in misleading the . . . jurors 
into believing that the presumption is conclusive 
and binding upon them'" …. Such a mandatory 
presumption is unconstitutional, as it relieves the 
People of their burden of proving every element 
of the crime and undermines the jury's " 
responsibility at trial, based on evidence adduced 
by the [People], to find the ultimate facts beyond 
a reasonable doubt'" .. . People v Cioffi, 2013 
NY Slip Op 02588, 2012-00966, 2013-03689, 
Ind No 11-00174, 2nd Dept, 4-17-13 

 
 

 Motion for SORA Downward Departure Requires 
Hearing 

 
 The Second Department reversed the motion court 
because a motion for a downward departure (SORA) 
pursuant to Correction Law 168-o(2) requires a hearing:   
 

By notice of motion dated September 21, 2010, 
the defendant moved pursuant to Correction Law 
§ 168-o(2) for a downward modification of his risk 
level classification under the Sex Offender 
Registration Act (Correction Law article 6-C). The 
Supreme Court denied the defendant's motion 
without holding a hearing. Because the requisite 
procedures set forth in Correction Law § 168-o 
were not followed, we reverse.  As the People 
correctly concede, the Supreme Court failed to 
conduct a hearing on the defendant's motion, as 
it was required to do pursuant to Correction Law 
§ 168-o(4) …. Accordingly, the matter must be 
remitted to the Supreme Court, Suffolk County, 
for a hearing and, thereafter, a new 
determination of the defendant's motion. People 
v Runko, 2013 NY Slip Op 02555, 2012-07328, 
2nd Dept, 4-17-13 

 
 

 Breath Test Results Suppressed Because 
Defendant Not Informed Her Attorney Had 

Appeared in the Case Prior to the Test 
 

 In a full-fledged opinion by Justice Leventhal, the 
Second Department affirmed the suppression of a 
chemical breath-test because the police did not inform 
the defendant her attorney had appeared in the case 
before the test was administered.  As Justice Leventhal 
described the “right to counsel” issue and holding:   
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This case calls upon us to address a matter of 
first impression involving the right to counsel 
under the New York Constitution (see NY Const, 
art I, § 6), where the defendant consented to a 
chemical breath test to determine her blood 
alcohol content (hereinafter BAC), but, prior to 
the commencement of the test, the police made 
no effort to inform the defendant that her attorney 
had appeared in the matter. … [W]e hold that 
where, as here, the police are aware that an 
attorney has appeared in a case before the 
chemical breath test begins, they must make 
reasonable efforts to inform the motorist of 
counsel's appearance if such notification will not 
substantially interfere with the timely 
administration of the test. Since the People failed 
to establish that notifying the defendant of her 
attorney's appearance would, in fact, have 
interfered with the timely administration of the 
chemical breath test, we conclude that the 
Supreme Court properly granted that branch of 
her omnibus motion which was to suppress the 
results of that test. People v Washington, 2013 
NY Slip Op 02600, 2011-07259, Ind No 
2510/10, 2nd Dept, 4-17-13 

 
 
 

 Sentences for Underlying Felony and Bail 
Jumping Must Be Consecutive Absent Mitigating 

Factors that Bear Directly on the Manner the 
Crime Was Committed 

 
 In finding the sentencing court used the wrong 
“mitigating” factors to determine whether the sentence for 
bail jumping could run concurrently with the sentence for 
the underlying felony, the Third Department wrote:   
 

Penal Law § 70.25 (2-c) restricts a court's 
sentencing discretion when a person who is 
convicted of bail jumping in the 
second  degree  also is convicted of the 
underlying felony in connection with which he or 
she had been released on bail. Specifically, if 
indeterminate sentences are imposed upon both 
the bail jumping charge and the underlying 
felony, the bail jumping sentence must run 
consecutively to the other sentence unless the 
court "finds mitigating circumstances that bear 
directly upon the manner in which the crime was 
committed" (Penal Law § 70.25 [2-c]…).  Here, 
County Court sought to justify concurrent 
sentences based upon "the severe penalties, 
fines, restrictions and state prison sentence 
[defendant was] earning by [his] antisocial 
behavior of drinking and driving and failing to 
come to court, and because [he had pleaded] 
guilty . . . and waived appeal in another county." 
However, these factors have no bearing upon the 
manner in which the crime was committed … 

and, therefore, do not support imposing 
concurrent sentences in this case. People v 
Harrison, 105176, 3rd Dept 4-18-22 

 

 
Independent Reason for Incarceration Precludes 

Habeas Corpus Relief 
 

 In affirming the dismissal of a habeas corpus petition, the 
Third Department noted that even where the basis for the 
petition is valid (here there was no preliminary hearing for 
a parole violation) habeas relief is not available if there is 
an independent basis for continued incarceration (here 
an indictment for the offense underlying the parole 
violation):   

 
Regardless of the merits of petitioner's claim that 
he was deprived of a preliminary hearing, an 
independent basis for his parole revocation exists 
given his conviction upon the count charged in 
the indictment (see Executive Law § 259-i [3] [d] 
[iii]…). Petitioner is thus not entitled to immediate 
release, rendering habeas corpus relief 
unavailable … .  People ex rel Wiggins v Schiff, 
515008, 4-25-13 

 
 

Conviction Reversed Because of Improper 
Cross-Examination by Prosecutor/Defendant 

Questioned About Boyfriend’s Criminal History 
and Her Employment History 

 
 The First Department reversed a conviction because of 
the prosecutor’s improper cross-examination of the 
defendant.  The defendant was accused of smuggling a 
knife to her boyfriend while he was incarcerated.  The 
defendant was cross-examined about her boyfriend’s 
gang membership and criminal history and defendant’s 
periods of unemployment (among other improper 
topics).  In addressing the cross-examination about 
defendant’s boyfriend’s criminal history, the First 
Department wrote:   
 

The criminal history of defendant’s boyfriend was 
irrelevant to whether defendant “knowingly and 

“…[W]HERE … THE POLICE ARE AWARE 
THAT AN ATTORNEY HAS APPEARED IN A 
CASE BEFORE THE CHEMICAL BREATH 
TEST BEGINS, THEY MUST MAKE 
REASONABLE EFFORTS TO INFORM THE 
MOTORIST OF COUNSEL'S 
APPEARANCE…” 

PEOPLE V WASHINGTON 
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unlawfully introduce[d] any dangerous 
contraband into a detention facility” … . The fact 
that Wright was a gang member with an 
extensive criminal history has no bearing on 
whether or not defendant knew she was 
introducing dangerous contraband into the 
facility, and could only serve to inflame the jury 
and prejudice defendant. As defendant correctly 
argues, this evidence served “no purpose but to 
suggest that defendant was associated with a 
disreputable person” … .People v Bartholomew, 
2013 NY Slip Op 02699, 1st Dept, 4-23-13 

 
 
Failure to Follow Statutory Procedure Re: Notes 

Sent Out By Jury Is a “Mode of Proceedings” 
Error Requiring Reversal 

 
 In reversing a conviction because the trial court 
committed a “mode of proceedings” error (not requiring 
preservation) by not following the procedure mandated in 
Criminal Procedure Law 310.30 (re: notes sent out by the 
jury during deliberations), the Second Department 
explained:   
          "Specifically, the Court of Appeals has held that 
whenever a substantive written jury communication is 
received by the Judge,' it should be read into the record 
in the presence of counsel,' and that, [a]fter the contents 
of the inquiry are placed on the record, counsel should be 
afforded a full opportunity to suggest appropriate 
responses'" … . These requirements were not satisfied 
here. People v Fenton, 2013 NY Slip Op 02761, 2nd 
Dept, 4-24-13 
 
 
 

Restitution Can Not Be Ordered When Not 
Addressed in Plea Agreement   

 
The Second Department, in the interest of justice, 
determined the sentencing court should not have 
imposed restitution because restitution was not 
addressed in the plea agreement.  The matter was 
remitted for re-sentencing without restitution. People v 
Thompson, 2013 NY Slip Op 02770, 2nd Dept, 4-24-13 
 
 
 Fact that Defendant Was Seen With a .25 Caliber 

Handgun Two and a Half Months Before 
Charged Shooting Allowed In Evidence to Prove 

“Identity” 
 

The defendant was convicted of shooting the victim with 
a .25 caliber handgun.  Under Molineux, the prosecution 
was allowed to present evidence that the defendant, two 
and a half months before, was seen brandishing a .25 
caliber handgun.  The trial court determined this “prior 
crime” evidence was admissible to prove the identity of 
the shooter.  The Third Department affirmed with a strong 
dissent.  The quotation below, which is from the dissent, 

outlines one of the elements of a Molineux analysis of 
prior-crime evidence to prove identity: 
 

[THE FOLLOWING QUOTATION IS FROM THE DISSENT] 
 
           The mere fact that defendant was allegedly seen 
with a .25 caliber weapon on an occasion over two 
months prior to the crime does not reveal any unique and 
distinctive modus operandi, nor a "distinctive repetitive 
pattern"  … . The only behavior described was the act of 
pulling out a gun – there is nothing unique or distinctive 
about this act, standing alone – and the weapon was not 
fired during the alleged earlier incident. Defendant's mere 
presence in the same place twice is certainly not unusual, 
as other people were also present on both occasions. 
There was simply no evidence that might be considered 
"'so unique that the mere proof that . . . defendant had 
committed a similar act would be highly probative of the 
fact that he committed the one charged'" … .  People v 
Myers, 104004, 3rd Dept, 4-25-13 
 
 

Convictions Based Entirely Upon Confession 
Reversed/Error to Allow Experiment in 

Evidence/Proof of Victim’s Helplessness 
Sufficient 

 
In this sexual-crimes case, the Third Department 
discussed (among other issues): (1) the application of 
speedy trial rules when an initial indictment is dismissed 
and then charges stemming from the same incident are 
brought more than six months later in a second 
indictment; (2) the sufficiency of proof of the victim’s 
helplessness (intoxication); and (3) the inadmissibility of 
an experiment (opening a door with a credit card to 
demonstrate how defendant could have entered the 
house) which had nothing to do with the trial 
evidence.  All but two of the convictions were affirmed.  In 
reversing the two convictions which were based entirely 
on the defendant’s confession, the Third Department 
wrote: 
 

We find that defendant's convictions of criminal 
sexual act in the first degree must  be  reversed. 
"A person may not be convicted of any offense 
solely upon evidence of a confession or 
admission made by him [or her] without 
additional proof that the offense charged  has 
been  committed"  (CPL 60.50). While this 
additional proof "need  not corroborate every 
detail of the confession" …, both  of defendant's 
criminal sexual act convictions were based solely 
upon his uncorroborated admissions that 
he  performed  oral sex on the victim. 
Defendant's presence at the scene did not 
provide the necessary corroboration because the 
issue is not his identity or connection to the crime 
but, instead, whether  the crimes  occurred  at all. 
As there was no corroborating proof "of whatever 
weight," these charges must be dismissed… . 
People v Bjork, 104014, 3rd Dept, 4-25-13 
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SORA Proof Burdens Explained 
 
The Third Department noted the different proof burdens 
for a SORA classification hearing versus a modification 
hearing: 
 

The People concede that defendant is entitled to 
a new hearing because Supreme Court treated 
the 2005 rehearing as one for modification, as 
opposed to classification (compare Correction 
Law § 168-n, with Correction Law § 168-o).   As 
the People now acknowledge, they bore the 
burden of establishing the determination sought 
by clear and convincing evidence … .  Inasmuch 
as the record here reflects that the burden was 
placed on defendant to demonstrate sufficient 
evidence warranting a departure from the risk 
level III classification (see Correction Law § 168-
o [2]), we remit for a new hearing … . People v 
Middlemiss, 511311, 3rd Dept, 4-25-13 

 
 
Questions About Whether Trial Judge Properly 

Handled Jury Notes Sent Out During 
Deliberations Required Reconstruction Hearing 

 
In a writ of coram nobis proceeding, the issue was 
whether the trial court’s handling of notes sent out by the 
jury during deliberations violated Criminal Procedure Law 
310.30.  Because the record did not clearly indicate the 
contents of some of the notes, and therefore it was 
impossible to determine whether the court’s “core 
responsibilities” were violated (requiring reversal), the 
matter was sent back for a reconstruction hearing (over 
two dissents).  The Fourth Department explained the 
“jury-note” requirements and procedures as follows: 

 
In People v O’Rama (78 NY2d 270)…, the 
Court of Appeals provided … detailed 
instructions for the handling of jury notes. The 
Court advised that, “whenever a substantive 
written jury communication is received by the 
Judge, it should be marked as a court exhibit 
and, before the jury is recalled to the courtroom, 
read into the record in the presence of counsel. 
Such a step would ensure a clear and complete 
record, thereby facilitating adequate and fair 
appellate review. After the contents of the 
inquiry are placed on the record, counsel should 
be afforded a full opportunity to suggest 
appropriate responses . . . [T]he trial court 
should ordinarily apprise counsel of the 
substance of the responsive instruction it 
intends to give so that counsel can seek 
whatever modifications are deemed appropriate 
before the jury is exposed to the potentially 
harmful information. Finally, when the jury is 
returned to the courtroom, the communication 
should be read in open court so that the 
individual jurors can correct any inaccuracies in 

the transcription of the inquiry and, in cases 
where the communication was sent by an 
individual juror, the rest of the jury panel can 
appreciate the purpose of the court’s response 
and the context in which it is being made” .  

 
In subsequent cases, the Court made clear that 
not all O’Rama violations constitute mode of 
proceedings errors [requiring reversal in the 
absence of preservation].The only errors that 
require reversal in the absence of preservation 
are those that go to the trial court’s “core 
responsibilities” under CPL 310.30, such as 
giving notice to defense counsel and the 
prosecutor of the contents of a jury note ... .  
People v Hahley, KA 08-02494, 74, 4th Dept, 
4-26-13 

 
 

Error Relating to Assessment of 10% 
Surcharge Must Be Preserved by Objection 

 
Over two dissents, the Fourth Department determined 
the argument that a probation officer’s affidavit was not 
sufficient to justify a 10% surcharge must be preserved 
for appeal.  The Fourth Department wrote: 
 

We disagree with our dissenting colleagues that 
the issue whether a surcharge of 10% is 
properly imposed does not require preservation. While this Court has in the past relied on the illegal sentence exception to the preservation requirement of CPL 470.05 (2) when reviewing that issue …, more recent decisions from the Court of Appeals have established that issues regarding restitution require preservation …. In addition, the Court of 
Appeals has held that the mandatory surcharge 
set forth in Penal Law § 60.35 
(1) is not part of a sentence ….Those cases 
compel us to conclude that an issue regarding a 
surcharge imposed on restitution pursuant to 
Penal Law § 60.27 (8) must be preserved for 
our review and that we cannot rely on the illegal 
sentence exception to the preservation 
requirement.   People v Kirkland, KA 11-
01835, 147, 4th Dept, 4-26-13 

 

“THE ONLY ERRORS THAT REQUIRE 
REVERSAL IN THE ABSENCE OF 
PRESERVATION  
ARE THOSE THAT GO TO THE TRIAL 
COURT’S ‘CORE RESPONSIBILITIES” 
UNDER CPL 310.30’…” 
 

PEOPLE V KIRKLAND 
 



 

 45 

Acquittal on Assault Charges in First Trial Did 
Not Preclude Presentation of Evidence of the 
Assaults in Second Trial---Collateral Estoppel 
Doctrine Could Not Be Successfully Invoked 
Because the Meaning of the Acquittals Was 

Nearly Impossible to Discern 
 
In a second trial, the defendant moved to preclude the 
prosecution from introducing evidence of two assaults 
which were the subjects of acquittals in the first trial.  
The trial court allowed evidence of the two assaults.  On 
appeal the defendant argued that evidence of the 
assaults of which she was acquitted was precluded by 
the doctrine of collateral estoppel.  The Fourth 
Department disagreed and affirmed the trial court’s 
admission of the evidence, noting that the exact 
meaning of an acquittal in a criminal trial is often 
impossible to demonstrate: 

 
“The doctrine of collateral estoppel, or issue 
preclusion, operates in a criminal prosecution to 
bar relitigation of issues necessarily resolved in 
defendant’s favor at an earlier trial” …. Thus, the 
doctrine applies in a situation such as this, where 
at a prior trial there was a mixed verdict in which 
the jury acquitted a defendant of certain charges, 
but was unable to reach a verdict on the 
remaining charges ….  “Application of the 
collateral estoppel doctrine requires that the court 
determine what the first judgment decided and 
how that determination bears on the later 
judgment . . . The rule is easily stated but 
frequently difficult to implement because the 
meaning of a general verdict is not always clear 
and mixed verdicts may, at times, appear 
inherently ambiguous.  Nevertheless, the court 
must assume the jury reached a rational result . . 
. , and a defendant claiming the benefit of 
estoppel carries the burden of identifying the 
particular issue on which he [or she] seeks to 
foreclose evidence and then establishing that the 
fact finder in the first trial, by its verdict, 
necessarily resolved that issue in his [or her] 
favor” …. “Defendant’s burden to show that the 
jury’s verdict in the prior trial necessarily decided 
a particular factual issue raised in the second 
prosecution is a heavy one indeed, and as a 
practical matter severely circumscribes the 
availability of collateral estoppel in criminal 
prosecutions . . . ‘[I]t will normally be impossible 
to ascertain the exact import of a verdict of 
acquittal in a criminal trial’ ” ….  People v 
Brandie E…, KA 09-01366, 202, 4th Dept, 4-26-
13 
 

Sentence for Offenses Rising from Same 
Incident Must Be Concurrent 

 
In determining the sentencing court had erroneously 
imposed consecutive sentences for offenses arising out 

of the same incident, the Fourth Department wrote: 
 
“[S]entences imposed for two or more offenses 
may not run consecutively:(1) where a single 
act constitutes two offenses, or (2) where a 
single act constitutes one of the offenses and a 
material element of the other” (… Penal Law § 
70.25 [2]). “The defendant benefits if either 
prong is present, and the prosecution’s burden 
is to countermand both prongs”…. 

 Here, “the acts which constituted the crime of 
endangering the welfare of a child were not 
separate and distinct from the acts which 
constituted the crimes of” robbery and criminal 
mischief ….  As a result, the sentences imposed 
on the robbery and criminal mischief counts must 
run concurrently with the sentences imposed on 
the endangering the welfare of a child counts. 
Furthermore, the evidence establishes that, 
during his flight from the department store, 
defendant “floored” his vehicle in reverse with his 
driver’s side door open, striking the security 
guard as well as the vehicle parked beside his 
vehicle.  Those acts served as the basis for the 
criminal mischief count and for the “use of 
physical force” element of the robbery count 
(Penal Law § 160.00; see § 160.05), and thus the 
sentences imposed on the robbery and the 
criminal mischief counts must also run 
concurrently ….  People v Kekenipp, KA 11-
00855, 204, 4th Dept, 4-26-13 

 
 
No Exigent Circumstances---Warrantless Arrest 

in Home Not Justified 
 

In determining “exigent circumstances” did not exist and 
therefore the entry of the defendant’s home without a 
warrant was not justified, the Fourth Department wrote: 

 
Factors to consider in determining whether 
exigent circumstances exist are “(1) the nature 
and degree of urgency involved and the amount 
of time needed to obtain a warrant; (2) a 
reasonable belief that the contraband is about 
to be removed; (3) the possibility of danger to 
police officers guarding the site of the 
contraband while a search warrant is sought[;] 
and (4) information indicating that the 
possessors of the contraband are aware that 
the police are on their trail” ….Here, the People 
failed to meet their burden of establishing that 
exigent circumstances existed to enter 
defendant’s apartment without a warrant … . 
The People established that, earlier that day, 
defendant sold drugs to a police agent inside 
his residence. In the afternoon, defendant again 
sold drugs to the police agent at a location 
outside his home. Defendant was arrested after 
that sale as he was driving his vehicle back 
toward his residence. The police went to 



 

 46 

defendant’s residence 45 minutes after his 
arrest and climbed through a window to make 
sure that no one was inside the residence who 
could destroy evidence before the police could 
obtain a warrant. Based on that evidence, we 
conclude that there was no urgency to enter 
defendant’s residence.  People v Coles, KA 
10-02301, 226, 4th Dept, 4-26-13 
 

 
Warrantless Arrest in Home in Absence of 

Exigent Circumstances Mandated 
Suppression/Package from Paraguay 

Addressed to Defendant Properly Opened as a 
“Border Search” 

 
The Fourth Department determined drugs seized from 
defendant’s person incident to his arrest should have 
been suppressed because defendant’s warrantless 
arrest took place in his home in the absence of exigent 
circumstances.  The court also noted that the search 
and seizure of a package from Paraguay addressed to 
defendant did not violate defendant’s constitutional 
rights because opening the package “constituted a 
border search … which may be conducted ‘without 
probable cause or a warrant, in order to regulate the 
collection of duties and to prevent the introduction of 
contraband into this country’ “… .  People v Boyson, 
KA 11-01343, 229, 4th Dept, 4-26-13 
 
 
Juvenile Delinquency Petition Jurisdictionally 

Defective/Insufficient Allegations that Pills 
Were a Controlled Substance  

 
The Fourth Department determined a juvenile 
delinquency petition was jurisdictionally defective 
because it included only the conclusory allegation that 
the juvenile possessed Adderall without any 
evidentiary facts to support it: 
 

The petition alleged that respondent knowingly 
and unlawfully sold a controlled substance, i.e., 
Adderall (see Penal Law § 220.31).The Court of 
Appeals has made clear that “[s]tanding alone, a 
conclusory statement that a substance seized 
from a defendant was a particular type of 
controlled substance does not meet the 
reasonable cause requirement” … . Petitioner 
must provide factual allegations that establish a 
reliable basis for inferring the presence.  The 
petition here is supported by only the conclusory 
statements of respondent’s classmate and an 
officer that the substance was Adderall. Their 
statements are not “supported by evidentiary facts 
showing the basis for the conclusion that the 
substance sold was actually [Adderall]” … .  
Matter of Brandon A, CAF 12-01651, 231, 4th 
Dept, 4-26-13 
 

Attorney General’s Medicaid Fraud Control Unit  
Was Authorized Under Both State and Federal 
Law to Prosecute a Case Stemming from the 

Provision of Federal Medicare Services 
 
In a full-fledged opinion by Justice Fahey, the Fourth 
Department determined that the Attorney General’s 
Medicaid Fraud Control Unit was authorized, pursuant to 
Executive Law 63, to prosecute the defendants, who 
provided federal Medicare services exclusively but 
received payment from both Medicare and Medicaid.  In 
addition, the Fourth Department determined that the 
federal statute which created the state Medicaid Fraud 
Control Units, and which allows the state Medicaid 
Fraud Control Units to prosecute federal Medicare 
violations only where the prosecution as a whole is 
“primarily related to the state [Medicaid] plan,” did not 
preempt Executive Law 63 as it was applied in this case.  
People v Miran, KA 12-01189, 319, 4th Dept, 4-26-13 
 
 
Failure to Inform Defendant of People’s Appeal 

of Trial Court’s Dismissal of His Indictment 
Required Grant of a Writ of Coram Nobis 

 
On a writ of coram nobis, the Fourth Department 
determined the failure to inform defendant of the People’s 
appeal of the trial court’s dismissal of the indictment 
required that the writ be granted.  The Fourth Department 
wrote: 
 

“It is well settled that criminal defendants are 
entitled under both the Federal and State 
Constitutions to effective assistance of appellate 
counsel” … . In addition, “defendants have 
important interests at stake on a People’s appeal” 
… . “Given the consequences of a reversal and the 
possible resumption of criminal proceedings, the 
defendant certainly has an interest in being 
informed that the People’s appeal is pending and 
continuing” (id. at 684-685). “Moreover, . . . other 
rights requiring protection upon the People’s 
appeal include the right to appellate counsel of the 
defendant’s own choice, the right to appear [pro se] 
on the appeal, and the right to seek appointment of 
counsel upon proof of indigency” … . However, due 
process does not require that a defendant be 
personally served with the People’s appellate briefs 
….  There is no showing on this record that the 
court upon dismissing the indictment complied with 
22 NYCRR 200.40 (a) (1) through (3) by advising 
defendant that the People had the right to take an 
appeal; that defendant had the right to counsel on 
the appeal or to appear pro se; and that defendant 
had the right to assigned counsel on the appeal if 
he was financially unable to retain counsel … . Nor 
is there any showing that the People or defense 
counsel advised defendant of those rights.  People 
v Forsythe, KA 10-01359, 368, 4th E3p5, 4-26-13 
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FAMILY LAW 
 
 

Failure to Hold a Hearing on Mother’s Petition 
for Custody and Failure to Inform Father of Right 

to Counsel Required Reversal of Custody 
Determination 

 
Family Court’s failure to hold a hearing to determine the 
mother’s petition for custody, and the Court’s failure to 
advise the father that he had the right to counsel, 
required reversal of the grant of custody to the 
mother.   In the Matter of Savoca v Bellofatto, 2012-
02935, Docket No V-22033-11 
 
 
Insufficient Proof to Support “Medical Neglect” 

Finding 
 

The First Department reversed Family Court’s finding of 
medical neglect related to a five-month-old’s fractured 
femur.  Family Court accepted the proof that the baby, for 
the first time in his life, rolled over and fell off a couch 
when the father left him briefly to throw away a soiled 
diaper.  Family Court’s medical-neglect determination 
was based on testimony that the fracture “would cause 
the child evident pain…” and the length of time between 
the accident and when medical attention was 
sought.  The First Department noted the proof that 
swelling would not be immediately apparent and that a 
hairline fracture would not cause much pain until it 
progressed into a full fracture, as well as a video of the 
child showing no movement problems or signs of pain. In 
light of proof the child may not have exhibited symptoms 
of pain, the First Department determined the finding of 
neglect was not supported by a preponderance of the 
evidence. In re Amir L., 2013 NY Slip Op 01617, 9277-
9278-9279, 1st Dept. 3-14-13 
 
 
 

 “Aid of the Court No Longer Required” in 
Neglect Proceeding 

 
The grandmother and mother of a seven-month-old were 
found to have neglected the child by briefly leaving the 
child unattended in the kitchen sink with the water 
running when the hot water “spiked” causing burns.  The 
mother and grandmother moved to dismiss the petition 
pursuant to Family Court Act 1051 (c) on the ground aid 
of the court was not required.  The Second Department 
noted that the facts were sufficient to sustain the petition, 
but determined the petition should be dismissed because 
the aid of the court was not required.  Following the 
incident the mother completed all the programs required 
by children’s services, the grandmother attended 
parenting classes with the mother voluntarily, the child 
was returned to the mother 18 months before the 
hearing, home visits confirmed the child was not left 
unattended and was bathed properly, and the hot water 
“spikes” had been eliminated. The Second Department 
wrote:   
 

“The foregoing demonstrates that the incident on 
which the petition was based was an isolated 
one, that the mother and grandmother have been 
rehabilitated, and that the child is no longer at 
risk of being neglected …”.  Matter of Kayden 
H., 2013 NY Slip Op 01549, 2011-09702, 2011-
09704, Docket No N-22472-09, 2nd Dept. 3-13-
13 

 
 

Suspended Sentence for Non-Payment of 
Support Could Not Be Revoked Without Hearing 

 
The Fourth Department ruled that Family Court could not 
revoke a suspended jail sentence for non-payment of 
support by the father without giving the father the chance 
to rebut the allegations against him: 

 
The Support Magistrate previously had issued an 
order “on consent” in November 2011 (November 
order), setting forth that the father admitted that 
he willfully violated the February order and 
finding him in willful violation of the February 
order. The Support Magistrate imposed a 
sentence of four months in jail but suspended the 
sentence on the condition that the father did not 
miss two consecutive support payments. 
*  *  * 

 
Although the court had the discretion to revoke 
the suspension of the jail sentence, the court 
erred in doing so without first affording the father 
“an opportunity to be heard and to present 
witnesses . . . on the issue whether good cause 
existed to revoke the suspension of the 
sentence” (Matter of Thompson v Thompson, 59 
AD3d 1104, 1105, quoting Family Ct Act § 433 
[a] [internal quotation marks omitted]; see 

“THE FOREGOING DEMONSTRATES 
THAT THE INCIDENT ON WHICH THE 
PETITION WAS BASED WAS AN ISOLATED 
ONE, THAT THE MOTHER AND 
GRANDMOTHER HAVE BEEN  
REHABILITATED, AND THAT THE CHILD IS 
NO LONGER AT RISK OF BEING 
NEGLECTED …”. 

MATTER OF KAYDEN H 
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Ontario County Dept. of SocialServs. v Hinckley, 
226 AD2d 1126, 1126). “No specific form of a 
hearing is required, but at a minimum the hearing 
must consist of an adducement of proof coupled 
with an opportunity to rebut it” (Thompson, 59 
AD3d at 1105 [internal quotation marks omitted]). 
“ ‘[I]t is well settled that neither a colloquy 
between a respondent and Family Court nor 
between a respondent’s counsel and the court is 
sufficient to constitute the required hearing’ ” 
(id.). Here, there was only the admission of 
nonpayment by the father’s attorney, which was 
insufficient (see id.), and there was no 
opportunity for the father to present evidence 
rebutting the allegations against him.  In the 
Matter of Davis v Bond, 281, CAF 12-00553, 
4th Dept. 3-15-13 

 
 
Disorderly Conduct as a Family Offense Needn’t 

Occur in a Public Place 
 

 The Fourth Department determined that “disorderly 
conduct” as a family offense does not require the conduct 
to take place in public: 
 

Contrary to respondent’s contention, petitioner 
met her burden of establishing by a 
preponderance of the evidence that respondent 
committed the family offense of disorderly 
conduct … . Although respondent’s conduct did 
not take place in public, section 812 (1) 
specifically states that, “[f]or purposes of this 
article, ‘disorderly conduct’ includes disorderly 
conduct not in a public place.” In addition, 
disorderly conduct may be committed when a 
person “recklessly creat[es] a risk” of annoyance 
or alarm through violent or threatening 
behavior. We thus reject respondent’s contention 
that the statute “requires more than a ‘risk.’ 
”  Matter of McLaughlin v McLaughlin, 330, 
CAF 12-01556, 4th Dept. 3-22-13 

 
 

Reapplication for Visitation Can Not Be 
Conditioned on Counseling or Treatment 

 
In reversing Family Court’s denial of a petition for 
visitation by a noncustodial parent without a hearing, the 
Second Department determined a hearing must held and 
no counseling or treatment can be ordered as a condition 
of future visitation:   
 

“[A] noncustodial parent is entitled to meaningful 
visitation. Denial of that right is so drastic that it 
must be based on substantial evidence that 
visitation would be detrimental to the welfare of 
the child” … . Generally, visitation should be 
determined after a full evidentiary hearing to 
determine the best interests of the child … . * * *   

 
Moreover, “a court may not order that a parent 
undergo counseling or treatment as a condition 
of future visitation or reapplication for visitation 
rights, but may only direct a party to submit to 
counseling or treatment as a component of 
visitation” … .  Matter of Lew v Lew, 2013 NY 
Slip Op 02076, 2012-01599, Docket No V-
6403/11, 2nd Dept 3-27-13 

 
 

Okay for Expert to Rely On Information from 
Social Workers Who Are Not Subjected to 

Cross-Examination 
 

The Third Department, in a decision by Justice Peters, 
determined that an expert in a custody matter could rely 
on information provided by caseworkers who where not 
subject to cross-examination: 
 

Initially, both the mother and the attorney for the 
children contend that the opinion testimony of 
Elizabeth Schockmel, the court-appointed 
forensic psychologist, should have been stricken 
because her opinion was based in part upon 
information she obtained from Department of 
Social Services caseworkers who were not 
subject to cross-examination.  We disagree. 
"[T]he professional reliability exception to the 
hearsay rule . . . enables an expert witness to 
provide opinion evidence based on otherwise 
inadmissible hearsay, provided it is demonstrated 
to be the type of material commonly relied on in 
the profession" … . Here,   Schockmel testified – 
without contradiction – that information obtained 
from  collateral sources is commonly  relied 
upon  within her profession when  conducting a 
forensic psychological evaluation in the context 
of a custody proceeding …. Moreover, her 
opinion was  principally based upon  information 
she obtained from  her extensive interviews with 
the mother, father and  children, with the 
collateral source information serving as but "a 
link in the chain of data" that assisted her in 
forming her opinion … . 
Accordingly,  Schockmel's expert opinion 
testimony was  properly admitted.  Matter of 
Greene v Robarge, 512987, 3rd Dept 3-28-13 
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Criteria for Grant of Visitation to Grandparent 
When Both Parents Alive 

 
In affirming the grant of visitation to a grandparent (where 
both parents are living), the Third Department, in a 
decision by Justice Egan, wrote: 
 

Where a grandparent seeks visitation and, as is 
the case here, both of the child’s parents are 
living, Family Court first must ascertain whether 
“conditions exist which equity would see fit to 
intervene” (Domestic Relations Law § 72 [1]) in 
order to confer standing … . “An essential part of 
the standing inquiry is the nature and extent of 
the existing grandparent-grandchild relationship . 
. . [as well as] the basis for the parents’ objection 
to visitation” ….  Should Family Court determine 
that the grandparent has standing to seek 
visitation, the question then becomes whether 
such visitation is in the child’s best interests …. 
Inasmuch as Family Court had the advantage of 
assessing the witnesses’ testimony and 
demeanor firsthand, its credibility determination 
“should not be set aside if it is supported by a 
sound and substantial basis in the record” …. 
Matter of Laudadio, 514069, 3rd Dept 3-28-13 

 
 

Court Improperly Amended Allegations in 
Neglect Petition 

 
The Third Department, in a decision by Justice McCarthy, 
determined Family Court improperly amended the 
allegations in a neglect petition: 
 

On this record, summary judgment was 
improperly granted. Significantly, the  petition 
as  filed only  alleges that respondent neglected 
the children as a result of the events surrounding 
respondent's March  2011 arrest. Nevertheless, 
Family Court granted the petition based 
on  "amplified" allegations of neglect that it found 
related to the father's alleged untreated mental 
illness. No amended petition was filed nor was 
respondent given an opportunity to amend his 
answer. While a court may amend the allegations 
in a neglect proceeding  "to conform  to the 
proof[,]. . . in such case the respondent shall be 
given reasonable time to prepare to answer the 
amended allegations" (Family Ct Act § 1051 [b] 
…).  Matter of Aiden XX, 514147, 3rd Dept 3-
28-13 

 
 

No Need for Consent of Biological Father in 
Adoption Proceeding 

 
In a decision by Justice Rick, the Third Department 
affirmed the adoption of a child without the consent of the 
biological father: 

 
A  biological father's consent to adopt a child 
over six months old  who was  born out of 
wedlock is required only if the father 
"maintained substantial and  continuous 
contact with the child as manifested 
by"  payment  of reasonable  child support 
and either monthly visitation or regular 
communication with the child or custodian 
(Domestic Relations Law  § 111 [1] [d])."Only 
after the [biological] father establishes his 
right of consent to the adoption, by satisfying 
both the support and  communication 
provisions of the statute, does the court 
proceed to determine whether he has 
forfeited that right by evincing 'an intent to 
forego his . . . parental . . . rights 
and  obligations'" as outlined in Domestic 
Relations Law  § 111 (2) (a)… . Matter of 
John Q v Erica R, 514216, 3rd Dept 3-28-
13 

 
 
Grant of Visitation to Mother of Deceased Father 

(Grandmother) Reversed 
 

 In reversing Family Court’s grant of visitation to the 
children’s grandmother, the Second Department wrote: 
 

A court determining a petition for grandparent 
visitation under Domestic Relations Law § 
72(1), must undertake a two-part inquiry. 
First, it must determine whether the 
grandparent has standing to petition for 
visitation rights based on the death of a 
parent or equitable circumstances …. If the 
court concludes that the grandparent has 
established the right to be heard, then it must 
determine if visitation is in the best interests 
of the child … . "[T]he courts should not 
lightly intrude on the family relationship 
against a fit parent's wishes" … . "Indeed, it 
is strongly presumed that a fit parent's 
decisions are in the child's best interests" … . 

             
In this case, the Family Court should have 
denied the grandmother's petition for 
visitation. The death of the children's father 
provided the grandmother with automatic 
standing to seek visitation (see Domestic 
Relations Law § 72[1]…). Nevertheless, the 
Family Court improvidently exercised its 
discretion in granting the petition. The 
evidence in the record … established that 
visitation was not in the best interests of the 
children at the time the Family Court granted 
the petition … . Moreover, we note that on 
this appeal, the attorney for the children 
supports the denial of visitation. Matter of 
Pinsky v Botnick, 2012 NY Slip Op 02402, 
2012-03338 2012-07576, 2nd Dept, 4-10-13 
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 Award of Sole Custody to Mother Without a 
Hearing Reversed---Reliance on Expert 

Recommendations Not Sufficient 
 

 In reversing the Family Court’s award of sole custody to 
the mother without a hearing, the Second Department 
wrote: 
 

Here, the Family Court did not possess adequate 
relevant information to enable it to make an 
informed and provident determination as to the 
children’s best interest so as to render a hearing 
unnecessary. Indeed, the court was not involved 
when the parties agreed to the existing custody 
and parenting agreement, and only became 
involved in this proceeding after the prior Family 
Court Judge in this matter retired. Furthermore, 
although the court had the recommendations of 
an expert before it, the recommendations of 
experts are but one factor to be considered …, 
and “are not determinative and do not usurp the 
judgment of the trial judge” …. Accordingly, the 
Family Court erred in denying the father’s petition 
and, inter alia, awarding sole physical custody to 
the mother without first holding an evidentiary 
hearing on the issue of physical custody and 
visitation so that it could make an independent 
determination as to the best interests of the 
children on the basis of the evidence presented 
at such a hearing …. Matter of Schyberg v 
Peterson, 2013 NY Slip Op 02406, 2011-1113, 
2nd Dept, 4-10-12 

 
 

New York Had Jurisdiction to Modify 
Pennsylvania Support Order 

 
In finding that Family Court had jurisdiction to modify a 
Pennsylvania support order, the Second Department 
wrote: 
 

The Uniform Interstate Family Support Act 
(hereinafter UIFSA), codified in article 5-B of the 
Family Court Act, provides, in pertinent part, that 
a party seeking to modify and/or enforce a child 
support order issued in another state "shall 
register that order in this state" (Family Ct Act § 
580-609). The parties agree that the support 
order governing the father's child support 
obligations, which was issued by the Court of 
Common Pleas of Montgomery County, 
Pennsylvania … (hereinafter the Pennsylvania 
support order) was registered in the Family Court, 
Suffolk County, pursuant to UIFSA …. The 
Family Court had jurisdiction to modify the 
Pennsylvania support order, upon registration 
thereof, since none of the parties resides in 
Pennsylvania, the petitioner mother does not 
reside in New York, and the respondent father, at 
all relevant times, was subject to personal 

jurisdiction in Suffolk County (see Family Ct Act § 
580-611[a][1]).  Matter of Gowda v Reddy, 2013 
NY Slip Op 02577, 2011-06440, 2nd Dept, 4-17-
13 

 
Child’s Out-Of-Court Statements Insufficient to 

Support Abuse Finding 
 

 In affirming Family Court’s determination that the child’s 
out-of-court statements were not sufficiently corroborated 
to support a finding of abuse by the father, the Second 
Department wrote: 
 

A child's out-of-court statements may provide the 
basis for a finding of abuse if the statements are 
sufficiently corroborated by other evidence 
tending to support the reliability of the child's 
statements (see Family Ct Act § 1046[a][vi];… . 
The Family Court has considerable discretion in 
deciding whether a child's out-of-court 
statements alleging incidents of abuse have been 
reliably corroborated …, and its findings must be 
accorded deference on appeal where, as here, 
the Family Court is primarily confronted with 
issues of credibility … .  Matter of Nicole G, 
2013 NY Slip Op 02576, 2012-07263, 2012-
07264, 2nd Dept, 4-17-13 

 
 
 Parent Who, Under a Shared Custody Schedule, 

Has Custody of the Child the Majority of the 
Time, Can Not Be Ordered to Pay Child Support 

to the Other Parent, Financial Issues Are 
Irrelevant 

 
 The motion court awarded child support from the father 
to the mother, who, by virtue of the motion court’s 
schedule, did not have custody of the child the majority of 
the time.  In a full-fledged opinion by Justice Richter, 
including a dissent, the First Department reversed the 
motion court, finding that the award of child support, in a 
shared custody arrangement, must be based solely on 
the amount of time the child spends with each parent, 
and not on their respective financial 
situations.  Therefore, the parent who has custody the 
majority of the time is deemed the “custodial parent “who 

“THE FAMILY COURT HAD 
JURISDICTION TO MODIFY THE 
PENNSYLVANIA SUPPORT ORDER, UPON 
REGISTRATION THEREOF…” 

 
GOWDA V REDDY 
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cannot be ordered to pay child support to the 
“noncustodial” parent.  The First Department wrote: 
 

Under the CSSA's [Child Support Standards 
Act’s] plain language, only the noncustodial 
parent can be directed to pay child support. 
Domestic Relations Law § 240(1-b)(f)(10) and 
FCA § 413(1)(f)(10) state that, after performing 
the requisite calculations, "the court shall order 
the non-custodial parent to pay his or her pro rata 
share of the basic child support obligation 
(emphasis added)" … . The mandatory nature of 
the statutory language undeniably shows that the 
Legislature intended for the noncustodial parent 
to be the payer of child support and the custodial 
parent to be the recipient. The CSSA provides for 
no other option and vests the court with no 
discretion to order payment in the other direction. 
* * *   

 
…[T]he father has 56% of time with the child 
compared to 44% for the mother — an almost 
30% difference. Thus, the child spends 
significantly more time with the father, making the 
father the custodial parent for child support 
purposes… . * * * 

 
In finding that the father could be considered the 
noncustodial parent, the motion court improperly focused 
on the parties' financial circumstances rather than their 
custodial status. In doing so, the court endorsed an 
approach where the determination of the custodial parent 
is based not on whom the child spends the majority of the 
time with, but instead on which parent has the lesser 
monetary means. No matter how well-intentioned the 
court may have been, neither the CSSA, nor Bast v 
Rossoff [91 NY2d 723], allows for economic disparity to 
govern the determination of who is the custodial parent 
where the custodial time is not equal. Rubin v Della 
Salla, 2013 NY Slip OP 02681, 6669, 1st Dept 4-18-13 
 
 
 

Mother Not Given Sufficient Opportunity to 
Substantiate Her Income 

 
 In finding Family Court did not have a sufficient basis to 
determine the mother failed to substantiate her income in 
a child support proceeding, the Second Department 
wrote: 
 

The Support Magistrate improperly awarded child 
support based on the needs of the child rather 
than the mother's income, upon concluding that 
the mother failed to substantiate her income (see 
Family Ct Act § 413[1][k]). The record reflects 
that, prior to the hearing at which the Support 
Magistrate issued the order, the mother had 
appeared before the Support Magistrate only 
twice and, on both occasions, the appearances 
were very brief. … Moreover, the Support 

Magistrate failed to advise the mother that her 
failure to fill out the financial disclosure affidavit 
would result in an award of support based on the 
child's needs, instead of the mother's income … . 
Accordingly, the matter must be remitted … for a 
new hearing on the petition and a new 
determination thereafter as to the mother's 
support obligation.  Matter of Anderson v 
Pappalardo, 2013 NY Slip Op 02745, 2nd Dept, 
4-24-13 

 
 

Best Interests of Child Allowed Mother’s 
Relocation 

 
 In reversing Family Court’s determination the best 
interests of the child did not permit the mother’s 
relocation, the Second Department wrote:   
 

After weighing the appropriate factors set forth in 
Matter of Tropea v Tropea …, we find that the 
mother established by a preponderance of the 
evidence that the children's best interests would 
be served by permitting the relocation … .             

 
The mother demonstrated that she could not 
meet the family's living expenses in New York 
and that the father did not make regular child 
support payments …. She also demonstrated 
that, if permitted to relocate, she would accept an 
offer of employment in her field of experience, 
and would receive financial assistance, including 
housing and a car, from extended family 
members … . The desires of the children, while 
properly considered, are not determinative … . 
Matter of Tracy A G v Undine J, 2013 NY Slip 
Op 02751, 2nd Dept, 4-24-13 

 
 

Social Services Motion to Be Relieved of 
Obligation to Make Efforts to Return Child to 
Father Granted Even Though Neglect Finding 

Against Mother Only 
   

Family Court granted a motion by social services to be 
relieved of its obligation to make further reasonable 
efforts to return the child to the father.  The child was in 
foster care after a neglect proceeding against the 
mother.  In holding that the motion was properly brought 
and granted, even though a finding of neglect had been 
made only against the mother, the Third Department 
wrote:     
 

A  social services agency may  move  to 
be  relieved of its obligation to 
undertake  reasonable efforts to return a child to 
his or her home  "[i]n conjunction with, or at any 
time subsequent to, the filing of" an abuse or 
neglect petition (Family Ct Act §  1039-b  [a]). 
Here, while a neglect petition was filed solely 
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against the mother, contrary to the father's 
contention, nothing  in Family Ct Act §  1039-
b  limits its scope to the respondent(s) named  in 
the underlying petition. Moreover, to infer such a 
limitation would undercut the purpose of the 
statute, which was intended to promote the 
health and safety of the child by expediting 
permanency planning… .  Matter of Jayden 
QQ., 513777, 3rd Dept, 4-25-13 

 
 

Grant of Visitation to Grandmother Reversed 
 
In reversing Family Court’s grant of visitation rights to the 
children’s grandmother (more than what the mother 
wanted to allow), the Third Department wrote: 
 

Where, as here, the parents of children are alive, 
Domestic Relations Law § 72 gives grandparents 
the right to seek visitation with their grandchildren 
where, as a threshold matter, they can establish 
circumstances in which "equity would see fit to 
intervene," i.e., that equitable circumstances exist 
(Domestic Relations Law § 72 [1]…). * * * Upon 
our review of the testimony, we conclude that 
petitioner  did  not  establish  equitable  circumsta
nces  that  justify according her standing to force 
the mother to accept visitation outside 
parameters  within which  she is comfortable as a 
fit and responsible parent … .  “[C]ourts 
should  not  lightly intrude on  the 
family  relationship  against  a  fit 
parent's  wishes. The presumption that a fit 
parent's decisions are in the child's best interests 
is a strong one" …  Matter of Hill v Juhase, 
514036, 3rd Dept, 4-25-13 

 
 

Father’s Consent to Adoption Not Required 
 

In affirming Family Court’s determination the father’s 
consent to adoption was not required, the Fourth 
Department explained the analytical criteria: 
 

“[T]here are two steps in determining whether 
the biological father’s consent may be 
dispensed with in a proceeding seeking 
approval of the adoption of his child[ren]” … 
“Using the guidelines set forth in Domestic 
Relations Law 
§ 111 (1) (d), [Family C]ourt must first decide 
whether the father has demonstrated a 
substantial relationship with his child[ren] 
conferring [on him] the right to consent” to the 
adoption ….“Only after the [biological] father 
establishes his right of consent to the adoption . . 
. does the court proceed to determine [pursuant 
to section 111 (2) (a)] whether he has forfeited 
that right by evincing ‘an intent to forego his . . . 
parental . . . rights and obligations as manifested 
by his . . . failure for a period of six months to visit 

the child[ren] and communicate with the 
child[ren] or person having legal custody of the 
child[ren], although able to do so’ ” ….  Matter of 
Adoption…, CAF 12-00393, 33, 4th Dept, 4-29-
13 
 

 
Family Court Failed to Apply Equitable 

Distribution to Marital Assets and Failed to Give 
Wife Credit for Enhanced Earnings Generated by 

Husband’s Master’s Degree 
 
The Fourth Department determined the trial court erred in 
failing to equitably distribute all or portions of an 
investment account, a 403-b deferred compensation 
account and preretirement death benefits.  In addition the 
Fourth Department determined the wife was entitled to a 
portion of her husband’s enhanced earnings from his 
master’s degree.  The underlying principles and authority 
for the wife’s entitlement to these assets and earnings 
are described in the decision.  Lauzonis v Lauzonis, CA 
12-00188, 209, 4th Dept, 4-26-13 

 
Inability of One of Two Children to Get Along 

with Custodial Parent Was a Sufficient Changed 
Circumstance to Justify the Award of Custody of 

that One Child to the Other Parent 
 
The Fourth Department affirmed Family Court’s ruling 
that the father had demonstrated a change of 
circumstances warranting the change of custody for one 
of two children based upon the mother’s strained 
relationship with that one child: 
 

Here, the parties vary only in their ability “to 
provide for the child’s emotional and intellectual 
development” …, and the court implicitly 
concluded that the mother was the less fit parent 
with respect to that factor …. The court 
determined that it was in Kaitlyn’s best interests 
to reside with the father because of the stress 
caused by the mother’s interactions with her, but 
that it was in Danielle’s best interests to continue 
residing with the mother because she had 
learned to cope with her mother’s personality.
 “Although the separation of siblings is 
unfortunate” …, here the children have different 
needs.  Indeed, this “is one of those rare cases 
where the breakdown in communication between 
the parent and child that would require a change 

“ALTHOUGH THE SEPARATION OF 
SIBLINGS IS UNFORTUNATE” …, HERE 
THE CHILDREN HAVE DIFFERENT 
NEEDS.” 

O’CONNELL V O’CONNELL 
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of custody is ‘applicable only as to the best 
interests of one of [two] children’ ” ….  Matter of 
O’Connell, v O’Connell, CAF 12=01649, 232, 
4th Dept, 4-26-13 

 
 
Incarcerated Father Entitled to Reinstatement of 

His Petition for Visitation 
 
In reversing the dismissal of an incarcerated father’s 
petition for visitation with his nine-year-old child, the 
Fourth Department wrote: 
 

Here, we conclude that “the record is not 
sufficient to determine whether visitation [with the 
father] would be detrimental to [the child’s] 
welfare” …  Additionally, neither the mother nor 
the [attorney for the child] presented any 
evidence rebutting the presumption that visitation 
with the father is in the child’s best interests, and 
the record does not otherwise contain any 
evidence rebutting that presumption … .  Matter 
of Brown v Divelbliss, CAF 12-00555, 234, 4th 
Dept, 4-26-13 

 
 

Father Whose Parental Rights Had Been 
Terminated Had Standing to Seek Modification 

or Vacatur of Order of Protection 
 

The Fourth Department determined that a father whose 
parental rights had been terminated had standing to 
seek modification or vacatur of a ten-year-old order of 
protection.  The Fourth Department wrote: 

 
Pursuant to Family Court Act § 656, the court 
may issue an order of protection in conjunction 
with any other order issued pursuant to article 6, 
i.e., an order terminating parental rights. We 
conclude that the order terminating the father’s 
parental rights is separate and distinct from the 
order of protection entered in conjunction with 
that termination order. Thus, the father has 
standing to challenge the validity of that 
separate order of protection.  Matter of Anna B 
…, CAF 12-00562, 303, 4th Dept, 4-26-13 
 
 

Hearsay Evidence in Neglect Proceeding Was Not 
Admissible—Petition Dismissed 

 
In reversing Family Court and dismissing a neglect 
petition against the father, the Fourth Department 
determined the hearsay evidence presented against the 
father was inadmissible: 
 

At the fact-finding hearing…, “only competent, 
material and relevant evidence may be admitted” 
(§ 1046 [b] [iii]). Here, “[t]he evidence offered in 
support of the petition against the father consisted 

almost entirely of out-of-court statements made 
by the mother to a police officer and 
caseworker[s] concerning a domestic dispute” …. 
Those statements were not admissible against 
the father in the absence of a showing that they 
came within a statutory or common-law exception 
to the hearsay rule … Contrary to the statement 
of Supreme Court, we conclude that the hearsay 
statements were not admissible “under article 10” 
of the Family Court Act (see generally § 1046 
[a]).  Matter of Nicholas C, CAF 11-01532, 305, 
4th Dept, 4-26-13 
 

Mental Health Counseling Can Not Be Made a 
Condition of Visitation and Court Can Not Delegate 
Authority to Determine When Visitation Should Be 

Resumed 
 
In upholding Family Court’s denial of visitation to the 
mother, the Fourth Department noted:  “The court erred, 
however, in directing the mother to engage in mental 
health counseling as a condition of visitation and in 
delegating its authority to the children’s counselor to 
determine when a resumption of visitation would be 
appropriate … .”  Matter of Roskwitalski, v Fleming, 
CAF 12-01090, 370, 4th Dept, 4-26-13 
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ACCIDENTAL DISABILITY 
BENEFITS 

 
Injuries from Subduing Mentally Disturbed 

Person Not Accidental 
  

In confirming the denial of a police officer’s application for 
accidental disability retirement benefits, the Third 
Department noted that the injuries suffered when 
subduing a mentally disturbed person were the result of a 
risk inherent in the duties of a police officer and did not 
constitute “a sudden, fortuitous, out of the ordinary and 
unexpected event that [did] not result from an activity 
undertaken in the performance of regular or routine 
employment duties” … . In the Matter of Carpenter v 
DiNapoli, 515251, 3rd Dept. 3-21-13 
 
 

Injury to Officer from Collapsing Stretcher 
Deemed Accidental 

 
The Third Department annulled a determination denying 
a police officer’s claim for accident disability 
benefits.  The officer was injured when a wheeled 
stretcher collapsed.  The Third Department determined 
the collapse of the stretcher was not a foreseeable 
consequence of the officer’s ordinary duties and, 
therefore, constituted an accident.  In the Matter of 
Scharp v DiNapoli, 515287, 3rd Dept. 3-21-13 
 
 

Injury to Officer Who Was Pursuing a Suspect 
Not an “Accident” 

 
In finding that injury to a police officer was not the result 
of an “accident” within the meaning of the Retirement and 
Social Security Law, the Third Department 
wrote:               
 

Here, petitioner was performing his regular police 
duties chasing a suspect within his authorized 
patrol area at the time he was injured. As we 
have recognized, the "pursuit of suspects is an 
ordinary employment duty of a police officer" … 
.  Petitioner's pursuit took him through a wooded 
area to the edge of a ravine where he stopped 
because he recognized the danger of falling into 
it. Nevertheless, he stood too close to the edge, 
the edge gave way under his weight and he fell 
into the ravine in a manner that he reasonably 
could have anticipated… .  Matter Roth v 
DiNapoli, 516078, 3rd Dept, 4-11-13 

 

ACCOUNT STATED 
 

Failure to Object to Monthly Invoices 
 
In affirming summary judgment (for an “account stated”) 
in favor of an attorney who had submitted bills to his 
client for services rendered, the Third Department wrote: 
 
          Here, plaintiff demonstrated its entitlement to 
judgment as a matter of law by tendering evidence that it 
generated invoices for services rendered on a monthly 
basis, mailed those invoices to defendant and did not 
receive any specific objection in response thereto until 
after the commencement of this action … . Although 
defendant asserted that he repeatedly 
complained  regarding the amount  of the bills, as well as 
the manner in which the various retainers he provided 
were applied thereto, noticeably absent from the record is 
any documentation – prior to the commencement of this 
action – substantiating defendant's  objections in this 
regard,  and the case law makes clear that generalized, 
oral protestations are insufficient to defeat a motion for 
summary judgment …. Whiteman … v Oppitz, 514371, 
3rd Dept 4-11-13 
 
 
 

ADMINISTRATIVE LAW 
 

CPLR 7511 Review of Compulsory Arbitration 
Under the Education Law 

 
The First Department explained and applied the 
principles of a CPLR 7511 review of a hearing officer’s 
determination after compulsory arbitration pursuant to the 
Education Law. The case concerned allegations of 
inappropriate touching of students by a tenured school 
librarian.  In affirming the hearing officer’s findings and 
penalty, the Court noted that “ ‘ where the parties have 
submitted to compulsory arbitration, judicial scrutiny is 
stricter than that for a determination rendered where the 
parties have submitted to voluntary arbitration’ … . [T]he 
determination must be in accord with due process and 
supported by adequate evidence, and must also be 
rational and satisfy the arbitrary and capricious standards 
of CPLR article 78’ …”.  In re Ash v New York City 
Board/Dept of Education, 8655, 108528/10 1st Dept. 3-
5-13 
 
 

 
State Equal Access to Justice Act 

 
In a full-fledged opinion by Justice Mazzarelli, the First 
Department interpreted the State Equal Access to Justice 
Act to allow the award of attorney’s fees under the 
“catalyst theory.” The petitioner had brought an Article 78 
proceeding to compel the City to reinstate public 
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assistance benefits after the Office of Temporary and 
Disability Assistance had ordered the City to do so. Two 
weeks after the Article 78 proceeding was started, the 
City complied with the order and reinstated the 
benefits.  The First Department determined the Article 78 
proceeding was the “catalyst” for the City’s reinstatement 
of the benefits and, under the State Equal Access to 
Justice Act, the petitioner was entitled to attorney’s 
fees.  In re Luz Solla v Berlin, et al, 7847 & 401178/11, 
2259, 1st Dept. 3-5-13 
 
 
Judicial Hearing Officer Does Not Have Power to 

Find Non-Witness Guilty of Contempt 
 

The First Department noted that a judicial hearing officer 
(JHO) does not have the power to find any person in 
contempt except a witness before him: 
 

While CPLR 4311 and 4317(a) give a referee, 
upon consent of the parties, the power to hear 
and determine all trial issues before the court, 
CPLR 4301 specifically precludes a referee and, 
thus, a JHO from "adjudg[ing] any person except 
a witness before him guilty of contempt." While 
[the JHO] had the power to make factual findings 
concerning violation of his orders, he was without 
power to adjudge persons in contempt because 
neither contempt finding involved behavior 
occurring before him … .  Hoffman v Helm 
Capital Group, Inc, 2013 NY Slip Op 02141, 
603109/08, 9537A, 1st Dept 3-28-13 

 
 
Electricity/Steam Generation Rate Changes Did 

Not Qualify as a “Rule” Under the State 
Administrative Procedure Act 

 
In affirming the NYS Public Service Commission’s 
approval of electricity/steam generation rates, the Third 
Department determined that the “long-term cost allocation 
method” did not qualify as a “rule” and therefore did not 
trigger the notice requirements of the State Administrative 
Procedure Act: 
 

The part of the order determining the long-term 
cost allocation method does not constitute a rule 
because it  does not impose "'a fixed, general 
principle to be applied by an administrative 
agency without regard to other facts and 
circumstances relevant to the regulatory scheme 
of the statute it administers'" … .   As such, the 
notice provisions of the State Administrative 
Procedure Act do not apply (see State 
Administrative Procedures Act §§ 102 [2] [a]; 202 
[1] [a]…).   Further, the notices issued by the 
Commission in connection with the planning 
proceeding satisfied procedural due process by 
clearly indicating that the planning case included 
consideration of the long-term impacts of cost 

allocation, and petitioner was provided sufficient 
opportunity to be heard on the issue … .  We 
have considered petitioner's remaining 
arguments and find them to be likewise without 
merit.  Matter of City of New York v NYS 
Public Service Commission, et al, 515472, 3rd 
Dept, 4-11-13 
 

 
 

Criteria for Appellate Review of Arbitrator’s 
Award 

 
The Fourth Department explained the criteria for review 
of an arbitrator’s award (which involved the writing of a 
collective bargaining agreement) as follows: 
 

Respondents failed to meet their “heavy burden 
of demonstrating that the arbitrator[s’] award is . 
. . totally irrational or clearly exceeds a 
specifically enumerated limitation on the 
arbitrator’s power” … . Where, as here, the role 
of the arbitration panel is to “write collective 
bargaining agreements for the parties . . . , [i]t 
follows that such awards, on judicial review, are 
to be measured according to whether they are 
rational or arbitrary and capricious” … . “[I]t 
need only appear from the decision of the 
arbitrators that the criteria specified in the 
statute[, i.e., the Taylor Law,] were ‘considered’ 
in good faith and that the resulting award has a 
‘plausible basis’ ” … . We conclude that the 
decision of the arbitrators meets that standard 
here.  Matter of Arbitration …, CA 12-02127, 
377, 4th Dept, 4-26-13 

 

 

ANIMAL LAW 
 

Pit Bull Acted in Self-Defense and Should Not Have 
Been Deemed “Dangerous”/”Dangerous” Finding 

Can Not Be Based Solely On the Dog’s Breed 
 
The Third Department determined that a pit bull had 
acted in self-defense when attacked by another dog 
which broke free of its leash and, on that basis, reversed 
the “dangerous dog” finding.  The Third Department 
noted that a “dangerous dog” finding should not be based 

“THE CONDEMNATION OF AN INDIVIDUAL 
DOG IN THE CONTEXT OF A DANGEROUS 
DOG PROCEEDING SOLELY BY VIRTUE OF 
ITS BREED IS WITHOUT ANY LEGAL 
BASIS.” 

MATTER OF PEOPLE V SHANKS 
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APPEALS 
 

 
No Appeal Lies from Direction to Settle 

Judgment on Notice 
 

After denying a motion to set aside a verdict, the trial 
court directed the parties to settle judgment on 
notice.  The appeal of ruling was dismissed.  The Second 
Department explained:  
 

“[N]o appeal lies from a decision, or an appealed 
paper directing the settlement of a judgment (see 
CPLR 5512[a]; … . Moreover, plaintiff’s right to a 
direct appeal from any order denying a motion to 
set aside the verdict terminated with the entry of 
a judgment (see CPLR 5501…).”  Ryals v New 
York City Tr. Auth., 2013 NY Slip Op 01630, 
9544 21244/04, 1st Dept. 3-14-13 

 
 

Failure to Object to Curative Instruction 
Precludes Appeal 

 
A curative instruction regarding admitted evidence was 
requested by the defendant and the court gave the 
requested instruction to the jury.  The defendant did not 
object to the instruction and did not seek a 
mistrial.  Therefore, the curative instruction “must be 
deemed to have corrected the error to the defendant’s 
satisfaction,” precluding appeal on that issue.  People v 
Mendez, 47, KA 09-01194, 4th Dept. 3-15-13 
 
 

Prior Ruling on Appeal is Law of the Case for 
Both Trial and Appellate Courts 

 
In a case which resulted in a second appeal, defendant 
contested the validity of a board meeting in both the first 
and second appeal.  The First Department explained that 
the ruling in the first appeal was binding both on the trial 
court and the appellate court as the “law of the case:” 
 

"An appellate court's resolution of an issue on a 
prior appeal constitutes the law of the case and is 

binding on the Supreme Court, as well as on the 
appellate court . . . [and] operates to foreclose re-
examination of the question absent a showing of 
subsequent evidence or change of law"… 
.  Board of Mgrs. … v Seligson, 2013 NY Slip 
Op 01926, 1st Dept. 3-21-13 
 
 

Procedure for Invalidation a Stipulation to the 
Record 

 
The Fourth Department noted the criteria for invalidating 
a stipulation to a record on appeal: 
 

It is undisputed … that plaintiff stipulated to settle 
the record … prior to seeking leave to reargue or 
renew and has not sought to be relieved from his 
stipulation … .  Once plaintiff stipulated to the 
record on appeal, he was no longer entitled to 
move to settle the record or, indeed, to seek 
leave to reargue or renew a motion to settle the 
record that preceded the stipulation.  “Only where 
there is cause sufficient to invalidate a contract, 
such as fraud, collusion, mistake or accident, will 
a party be relieved from the consequences of a 
stipulation made during litigation” …, and plaintiff 
made no such showing here.  Hale v 
Meadowood Farms of Cazenovia, LLC, et al, 
351, CA 12-01192, 4th Dept. 3-22-13 

 
 

Appeal Found “Frivilous” 
 
In finding an appeal frivolous, the Third Department 
wrote: 
 

We also are persuaded that defendant's pursuit 
of this appeal is frivolous within the meaning of 
22 NYCRR 130-1.1 (c) (2) and, therefore, plaintiff 
is entitled to an award of reasonable counsel 
fees incurred in responding thereto.  … 
[O]nce  plaintiff was  awarded  partial 
summary  judgment  in February 2011 and 
secured a judgment in its favor, defendant had 
several permissible options, such as appealing 
the underlying order and judgment or paying – in 
full – the amount awarded to plaintiff.  Instead, 
defendant continued to dispute the sum due by 
delaying payment, thereby compelling plaintiff to 
move for the turnover order and, ultimately, to 
expend resources responding to the instant 
appeal seeking $825.55.  Such conduct, in our 
view, warrants an award of reasonable counsel 
fees incurred in responding to this appeal, and 
this matter is remitted to Supreme Court for a 
determination of the amount of such fees … 
.  Defendant's remaining arguments, to the extent 
not specifically addressed, have been considered 
and found to be  lacking in merit.  Valley 
Psychological, PC v … Geico, 514672, 3rd 
Dept 4-4-13 

solely on the breed of the dog: 
 

The condemnation of an individual dog in the 
context of a dangerous dog proceeding solely by 
virtue of its breed is without any legal basis. We 
have  repeatedly  held  that  "'there is 
no  persuasive  authority  for the proposition that 
a court should take judicial notice of the ferocity 
of any  particular type or breed  of domestic 
animal'" … .  Matter of People … v Shanks, 
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Guilty Plea Forfeits All Ineffective Assistance 
Claims Except those Relating to Plea Bargain 

 
 The Second Department noted that a guilty plea forfeits 
all ineffective assistance claims except those related to 
the plea-bargaining:  
 

…[T]o the extent that the defendant's claim of 
ineffective assistance of counsel does not directly 
involve the plea-bargaining process, it was 
forfeited upon his plea of guilty ….  People v 
Barrett, 2013 NY Slip Op 02410, 2011-04637, 
Ind No 1727/10, 2nd Dept 4-10-13 

 
 

“Law of the Case” Does Not Bind Appellate 
Courts 

 
 In a medical malpractice action, plaintiff had moved to 
amend her complaint to add a cause of action for 
wrongful death and the motion was denied.  There was a 
mistrial.  Before the second trial, plaintiff again moved to 
amend her complaint.  The motion was denied because 
the first denial was deemed the law of the case.  In 
determining the motion to amend should have been 
allowed, the Second Department noted that the law of the 
case doctrine does not apply to appellate courts:   
 

The doctrine of the law of the case does not bind 
appellate courts, and thus, this Court is not 
bound by the law of the case established by the 
prior determination …. Accordingly, this Court is 
free to consider that branch of the plaintiff’s 
motion which was for leave to amend the 
complaint on the merits …. Under the 
circumstances presented here, we conclude that 
leave to amend the pleading should be 
permitted.   
Generally, leave to amend a pleading should be 
freely given when there is no significant prejudice 
or surprise to the opposing party and where the 
evidence submitted in support of the motion 
indicates that the proposed amendment may 
have merit (see CPLR 3025[b]…). Here, in the 
aftermath of the court’s granting of a mistrial, 
Mercy [defendant] failed to allege, much less 
show, surprise or prejudice resulting from the 
plaintiff’s delay in asserting the wrongful death 
cause of action against it … . Moreover, the 
proposed amended complaint, which sufficiently 
alleged that Mercy’s negligence caused the 
decedent to suffer injuries and ultimately death, 
was neither “palpably insufficient nor patently 
devoid of merit” … .   Hothan v Mercy Med Ctr, 
2013 NY Slip Op 02541, 2011-10562, Index No 
14345/06, 2nd Dept, 4-17-13 

 
 
 
 

 Exception to “Mootness Doctrine” Applied 
 

 In finding that the respondent (Pitt) was a “permanent 
tenant” of a hotel which rented rooms to homeless 
persons under an agreement with the NYC Human 
Resources Administration (thereby entitling the 
respondent to the protections of the Rent Stabilization 
Code), the First Department explained the “exception to 
mootness” doctrine:”   
 

As a threshold matter, we find that this appeal is 
not rendered moot by the fact that Pitt voluntarily 
vacated the premises before the appeal was 
perfected. Although, as a general principle, 
courts are precluded from considering questions 
which have become moot by a change in 
circumstances, an exception to the mootness 
doctrine exists in situations that present the 
following: "(1) a likelihood of repetition, either 
between the parties or among other members of 
the public; (2) a phenomenon typically evading 
review; and (3) a showing of significant or 
important questions not previously passed on, 
i.e., substantial and novel issues" … . This matter 
presents an issue of substantial public interest 
that is likely to recur and evade review. 
Specifically, this Court must address the question 
of what constitutes a legal tenancy under the 
Rent Stabilization Code, and what rights are 
vested in a person occupying premises under the 
contract between a landlord and a social service 
agency. This is an issue that affects a large 
number of New Yorkers who declare permanent 
tenancy in a SRO [single room occupancy 
facility]. Thus, it presents an exception to the 
mootness doctrine … . Branic Intl Realty Corp v 
Pitt, 2013 NY Slip Op 02522, 9453 & 57024/10, 
363, 1st Dept, 4-16-13 

 
 

A Party Can Not Appeal from a Portion of an 
Order Where the Party Is Not Aggrieved by the 

Order 
 

 The Second Department noted that a party can not 
appeal from a portion of an order which does not grant 
relief the party did not request, even where the order 
includes reasoning with which the party does not agree:   
 

"A party is not aggrieved by an order which does 
not grant relief [he or she] did not request" … . 
"Merely because the order appealed from 
contains language or reasoning that a party 
deems adverse to its interests does not furnish a 
basis for standing to take an appeal'" … . Here, 
the plaintiffs are not aggrieved by so much of the 
order as, in denying the … defendants' motion for 
summary judgment and reaching a result which 
was not adverse to the plaintiffs, determined that 
a prior judgment did not have res judicata or 
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collateral estoppel effect on the motion before it 
… . Since the plaintiffs are not aggrieved by the 
portion of the order from which they appeal, their 
appeal must be dismissed.  Spielman v 
Mehraban, 2013 NY Slip Op 02565, 2011-
10855, Index No 19056/10, 2nd Dept, 4-17-13 

 
 
Role of Appellate Court in Reviewing an Arbitral 

Award Which Has Been Confirmed in a 
Judgment Explained 

 
 In a full-fledged opinion by Justice Acosta (with a 
dissent), the First Department held that payment, by the 
respondent investment fund, of an arbitral award in 
stocks as opposed to cash required a hearing to 
determine the value of the stocks.  The First Department 
outlined its role where the satisfaction of an arbitral award 
which has been confirmed in a judgment is before them: 
 

As a threshold matter, we begin by observing 
that a party may oppose an arbitral award either 
by motion pursuant to CPLR 7511(a) to vacate or 
modify the award within 90 days after delivery of 
the award or by objecting to the award in 
opposition to an application to confirm the award 
notwithstanding the expiration of the 90-day 
period … . Here, respondent did neither. Indeed, 
it was petitioner who appealed the lower court's 
refusal to enforce the judgment. Under such 
circumstances, contrary to our dissenting 
colleague, we do not have the authority to grant a 
non-appealing party relief that it did not seek by 
vacating a judgment entered against it …. 
Moreover, we are not empowered to remit the 
matter to the arbitrator for clarification …. 

 
Where a dispute exists as to the meaning of an 
arbitration award that has been confirmed in a 
judgment, it becomes "the Court's function to 
determine and declare the meaning and intent of 
the arbitrator []" …. To that end, a court may 
review the text of the arbitrator's award in 
conjunction with whatever findings, if any, the 
arbitrator has made …. In so doing, a court 
should adopt the most reasonable meaning of 
the text by avoiding any potential interpretations 
of the award that would render any part of its 
language superfluous or lead to an absurd result 
.. . Furthermore, the award must be interpreted in 
the light most favorable to the prevailing party … 
.  Matter of Pine St Assoc, LP v Southridge 
Partners, LP, 2013 NY Slip Op 02854, 1st Dept, 
4-25-13 

 
 
 
 
 
 

APPEALS/ARTICLE 78 
 
Appellate Courts Have Jurisdiction Pursuant to 

Article 78 to Review Denial of Request for 
Reconsideration of Disciplinary Determination 

by the Department of Education’s Office of 
Professional Discipline 

 
The Third Department determined it has jurisdiction, 
pursuant to CPLR Art. 78, to review the denial of a 
request for reconsideration of a disciplinary determination 
by the Director of the Office of Professional Discipline 
(Department of Education): 
 

Preliminarily, we reject respondent’s assertion 
that our Court lacks original subject matter 
jurisdiction over this proceeding. Respondent 
relies on the fact that only review of “decisions of 
the board of regents” should be brought to the 
Appellate Division in the first instance (Education 
Law § 6510 [5]); all other CPLR article 78 
proceedings must be commenced in Supreme 
Court (see CPLR 7804 [b]; 506 [a], [b]). Here, the 
Board of Regents never acted upon petitioner’s 
application because respondent, the Director of 
OPD, has discretion to determine whether 
reconsideration of a disciplinary determination is 
warranted and, only if it is, to then refer the 
matter to a regents review committee that 
submits a report to the Board of Regents for a 
final determination …. We have, 
however,  previously held that where, as here, 
respondent  denies an  application for 
reconsideration, thereby determining  that it does 
not warrant referral to the Board of Regents, this 
Court has jurisdiction to review such denial under 
Education Law § 6510 (5)… .  Matter of Reddy 
v Catone…, 514467, 3rd Dept 4-11-13 
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ARTICLE 78 
 
 

Procedure for Testing Adequacy of Causes of Action 
in Article 78 Petition/Criteria for Bad Faith 

Abolishment of Position 
 
The Third Department upheld Supreme Court’s 
determination that the petitioner had stated a cause of 
action in his Article 78 proceeding for bad faith 
abolishment of his tenured Assistant Superintendent 
position.  The Third Department noted that the proper 
criteria for analysis in this Article 78 proceeding is the 
same as in a pre-answer motion to dismiss under CPLR 
3211: 
 

In a CPLR article 78 proceeding, objections in 
point of law may be raised either through  a pre-
answer motion  to dismiss or – as here – in the 
verified answer  (see CPLR  7804  [f]). Such 
objections are appropriately afforded review 
similar in nature to that applied to defenses 
raised in a pre-answer motion to dismiss 
pursuant to CPLR 3211 (a).  *  *  * 

 
A school district may abolish a position, even 
when this results in the discharge of a tenured 
employee, so long as it "has made a good faith 
determination based on economic 
considerations" … . *  *  * We agree with 
Supreme Court that [petitioner’s] specific and 
nonconclusory assertions, when deemed to be 
true for this purpose, were sufficient to allege that 
the abolition of his position "was motivated by 
reasons other than a desire to promote 
institutional efficiency and economy" and thus 
state a cause of action … .  Matter of Lally v 
Johnson City School District, 515488, 3rd 
Dept 4-4-13 

 
 

Termination of Deputy Sheriff by Sheriff after 
Hearing Officer Recommended Suspension 

Upheld 
 
In up holding the termination of petitioner, a deputy sheriff 
correction officer, after a disciplinary hearing officer 
recommended only suspension, the Third Department 
wrote: 
 

Here, petitioner was found to have caused an 
injury to a defenseless, handcuffed inmate over 
whose custody petitioner was in charge. The 
Sheriff noted that his decision to terminate 
petitioner's employment was based, in large 
measure, upon the fact that, as a correction 
officer, petitioner was required to handle the most 
difficult and sometimes dangerous individuals 
and that "[d]isrespect and brutality of prisoners 

cannot and will not be tolerated." Even if there is 
mitigating evidence that could support a different 
result –  such  as petitioner's otherwise 
unblemished record of service during his 10 
years as a correction officer – we may not 
substitute our judgment for that of the Sheriff 
….Considering petitioner's position as a 
correction officer and a Sheriff's Emergency 
Response Team member and the serious nature 
of petitioner's misconduct – an assault of a 
handcuffed inmate who petitioner was 
supervising at the time – as well as petitioner's 
failure to take responsibility for his actions, the 
decision to terminate his employment  does not 
shock our sense of fairness … .  Matter of Knox 
v VanBlarcum…, 515471, 3rd Dept, 4-11-13 

 

ARBITRATION 
 
 

Lack of Personal Jurisdiction Is Not a Ground for 
Avoiding Arbitration 

 
The Second Department reversed an order permanently 
staying arbitration of claims for no-fault insurance 
benefits in a proceeding pursuant to CPLR article 75. The 
permanent stay was granted on the ground that the 
insurance company was not subject to personal 
jurisdiction in New York.  The Second Department wrote: 

 
Pursuant to CPLR 7503(b), a petition to stay 
arbitration may be granted on the limited grounds 
that a valid agreement to arbitrate was not made 
or has not been complied with, or that the claim 
sought to be arbitrated is barred by the statute of 
limitations. In addition, case law recognizes 
limited instances where arbitration is prohibited 
on public policy grounds … . Lack of personal 
jurisdiction is not a basis for granting a stay of 
arbitration. 
 

The decision includes a discussion of the policy 
considerations underlying arbitration and explains why 
the lack of jurisdiction in a court proceeding should not 
affect arbitration. In the Matter of American 
Independent Insurance Co. v Art of Healing Medicine, 
P.C.,  2013 NY Slip Op 01546, 2011-10411, Ind No 
16209/11, 2nd Dept. 3-13-13 

“IN A CPLR ARTICLE 78 PROCEEDING, 
OBJECTIONS IN POINT OF LAW MAY BE 
RAISED EITHER THROUGH A PREANSWER 
MOTION TO DISMISS OR – AS HERE – IN 
THE VERIFIED ANSWER (SEE CPLR 
7804 [F]).” 

LALLY V JOHNSON CITY SCHOOL DISTRICT 
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CIVIL PROCEDURE/CLASS 
ACTIONS 

 
Class Certification in Landlord-Tenant Action 

Upheld 
 

 The First Department upheld Supreme Court’s grant of 
class certification in an action alleging defendant landlord 
charged market rents while accepting J-51 [tax incentive] 
benefits.  The First Department wrote:   
 

The issues of when defendant received J-51 
benefits, whether defendant deregulated 
apartments while receiving those benefits, which 
tenants resided in those apartments during those 
time periods, and whether defendant wrongfully 
charged market rents while accepting J-51 
benefits are common issues that "predominate," 
thereby meeting the commonality requirement of 
CPLR 902(a)(2)… . The need to conduct 
individualized damages inquiries does not 
obviate the utility of the class mechanism for this 
action, given the predominant common issues of 
liability … .   

 
Defendant's counterclaim for rent arrears does 
not cause plaintiff to be an atypical member of 
the class. Her claim is typical of the claims of all 
class members in that each flows from 
defendant's alleged unlawful deregulation of 
apartments while receiving J-51 benefits … . 
"[T]hat the underlying facts of each individual 
plaintiff's claim vary, or that [defendant's] 
defenses vary, does not preclude class 
certification" …. Defendant's counterclaim does 
not materially add to the complexity or difficulty of 
resolving plaintiff's individual claim, and 
defendant's suggestion that plaintiff might be 
inclined to settle her case to evade liability on the 
counterclaim is speculative.  Bordern v 400 East 
55th Street Associates, LP, 2013 NY Slip Op 
02315, 1st Dept, 4-25-13 

 
 

Class Certification Should Have Been 
Granted/Plaintiffs Waived Statutory Treble 

Damages 
 
 The First Department reversed the dismissal of a 
putative class action by tenants against a landlord 
alleging the landlord deregulated the apartments while 
receiving tax incentive benefits from the city.  Because 
the tenants waived the statutory treble damages 
provision, the First Department determined that the case 
no longer involved “penalties” and was therefore not 
precluded by CPLR 901.  In a full-fledged opinion by 
Justice Andrias, the First Department wrote: 
 

Pursuant to CPLR 901(b), "[u]nless a statute 

creating or imposing a penalty, or a minimum 
measure of recovery specifically authorizes the 
recovery thereof in a class action, an action to 
recover a penalty, or minimum measure of 
recovery created or imposed by statute may not 
be maintained in a class action." However, even 
where a statute creates or imposes a penalty, the 
restriction of CPLR 901(b) is inapplicable where 
the class representative seeks to recover only 
actual damages and waives the penalty on behalf 
of the class, and individual class members are 
allowed to opt out of the class to pursue their 
punitive damages. … . * * * Rent Stabilization 
Code (9 NYCRR) § 2520.13, which states that 
"[a]n agreement by the tenant to waive the 
benefit of any provision of the RSL or this Code 
is void," does not require a different result. 
"[P]laintiffs are seeking to waive their entitlement 
to treble damages unilaterally, not through 
agreement. Thus, allowing the class action to 
proceed would not frustrate the RSC's purpose of 
[avoiding] situations whereby the landlord 
attempts to circumvent the [RSC's] benefits" … 
.Downing v First Lenox Terrace Assoc, 2013 
NY Slip Op 02853, 1st Dept, 4-25-13 

 
 Class Certification Properly Granted/Rent 

Overcharge and Attorney’s-Fees Claims Did Not 
Seek “Penalties” In Violation of CPLR 901 

 
The First Department affirmed the grant of class 
certification in a landlord-tenant action finding that 
plaintiff’s rent overcharge claim and attorney’s-fees claim 
did not seek “penalties” in violation of CPLR 901.  There 
was a dissent.  The First Department wrote: 
           

Although plaintiff did not waive her right to 
reimbursement for alleged overcharges and 
interest, these claims did not render her action an 
action for a penalty for purposes of CPLR 901(b), 
even though such recovery is denominated a 
penalty by the RSL [Rent Stabilization Law], 
because they lack a punitive, deterrent and 
litigation-incentivizing purpose …. 

           
Nor did the attorneys’ fees request seek a 
penalty, as the general right to attorneys’ fees in 
landlord-tenant proceedings (Real Property Law 
§ 234) does not apply to administrative 
proceedings …, and the RSL provision should be 
understood as having the same nonpunitive 
purpose as the statute applicable to actions and 
summary proceedings. Notably, the reference in 
Rent Stabilization Code (9 NYCRR) § 2526.1(d) 
to attorneys’ fees as an “additional penalty,” while 
otherwise not dispositive, is absent from the 
attorney fee provision in the legislatively enacted 
RSL. Gudz v Jemrock Realty Co, LLC, 2013 
NY SlipOp 02814, 1st Dept, 4-25-13 
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CIVIL PROCEDURE/CONTRACT 
 
 

Contractual Shortened Statute of Limitations 
Okay 

 
The Second Department held that a shortened statute of 
limitations agreed to in an employment contract was 
enforceable: 
 

“The parties to a contract may agree to limit the 
period of time within which an action must be 
commenced to a period shorter than that 
provided by the applicable statute of limitations” 
(…see CPLR 201…). “ Absent proof that the 
contract is one of adhesion or the product of 
overreaching, or that [the] altered period is 
unreasonably short, the abbreviated period of 
limitation will be enforced” … . Hunt v Raymour 
& Flanigan, 2013 NY Slip Op 02715, 2nd Dept, 
4-24-13 
 
 
 

CIVIL SERVICE LAW 
 

 
“Out-of-Title” Work Did Not Warrant Higher Pay 

 
Petitioner was a sergeant at Butler Alcohol and 
Substance Abuse Correctional Facility and he alleged he 
was assigned as shift supervisor, requiring him to 
perform the work of a correction lieutenant.  In upholding 
a determination that petitioner’s “out-of-title” work did not 
entitle him to more pay, the Third Department noted: 
 

While Civil Service Law § 61 (2) seemingly 
provides an "unqualified prohibition against 
nonemergency out-of-title work,1 case law has 
made the standard somewhat more flexible 
based on practicality" ….   "Not all additional 
duties constitute out-of-title work but, instead, the 
question is whether the new duties are 
appropriate to petitioner['s] title[] and/or  are 
similar in nature to, or a reasonable outgrowth of, 
the duties listed in petitioner['s] job specifications" 
… . "'[A]n employee's performance of overlapping 
functions of an absent supervisor has not been 
found to establish a violation of Civil Service Law 
§ 61 (2) where such functions were substantially 
similar to those detailed in his or her job 
description'" … .  Matter of New York State 
Correctional Officers … v Governor’s Office 
of Employee Relations, et al, 515409, 515410, 
3rd Dept, 4-11-13 

 
 

CONSTITUTIONAL LAW 
 

Religious Holidays in Teachers’ Collective 
Bargaining Agreement Violate the 

Establishment Clause 
 

A provision in a collective bargaining agreement that 
allowed teachers to take up to five religious holidays as 
paid days off was deemed unconstitutional by the 
Second Department:   
 

"There is no firmer or more settled principle of 
Establishment Clause jurisprudence than that 
prohibiting the use of the State's power to force 
one to profess a religious belief" … . Here, the 
clear wording of the religious holidays provision 
rewarded members of the Association who 
claimed to be religiously observant with more 
paid days off than those afforded to agnostics, 
atheists, and members who were less observant. 
As a result, the religious holidays provision 
violated the Establishment Clause of the First 
Amendment of the United States Constitution … 
.   Matter of Board of Educ … v Mineola 
Teachers Assn, 2013 NY Slip Op 02070, 2011-
11373, Index No 7359/11, 2nd Dept 3-27-13 

 
Disciplinary Actions by SUNY School Did Not 

Violate Student’s Due Process Rights 
 
In upholding the disciplinary action taken by a SUNY 
school against a student, the Third Department 
determined the student’s due process rights had not 
been violated: 
 

Petitioner's due  process rights were  not violated 
in as much as he was given written notice of the 
charges prior to the hearing, the name of the 
witness against him, the opportunity to present a 
defense and have the assistance of an advisor at 
the hearing, and a statement detailing the factual 
findings, evidence relied upon and discipline 
imposed… .  Matter of Schwarzmueller v 
SUNY Potsdam, et al, 515193, 3rd Dept 4-4-13 

 
 
 

CONSTITUTIONAL 
LAW/PREEMPTION 

 
 

Criteria for Preemption by Martin Act 
 
 The Second Department noted the criteria for 
preemption of state law by the Martin Act: 
 

…[T]he Supreme Court properly denied that 
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branch of the defendant’s prior motion which was 
for summary judgment dismissing the complaint 
on the ground that it is preempted by the Martin 
Act (see General Business Law art 23-A). Since 
the plaintiff’s common-law causes of action to 
recover damages for breach of contract and 
derivative declaratory judgment causes of action 
are not “predicated solely on a violation of the 
Martin Act or its implementing regulations,” they 
are not preempted by the Martin Act … 
.  Meadowbrook Farms Homeowners Assn, 
Inc v JZG Resources Inc, 2013 NY Slip Op 
02381, 2011-089/10, Index No 839/10, 2nd Dept 
4-10-13 

CONTRACT LAW 
 
 

Interpretation of Unambiguous 
Language/Doctrine of Expressio Unius est 
Exclusio Alterious/Criteria for Declaratory 

Judgment 
 

In a contract action, the Second Department laid out the 
black letter law on the interpretation of unambiguous 
language, the doctrine of “exclusio unius est exclusio 
alterious,” and the criteria for a declaratory 
judgment.  The controversy concerned the amount of a 
bonus which was determined, according to the terms of 
the contract, by whether the plaintiff resigned or was 
fired, a disputed issue: 
 

The defendant acknowledges that if the language 
of a written contract is free of ambiguity, the court 
must determine its meaning as a matter of law 
based upon the writing alone, without resort to 
extrinsic evidence …. Contrary to the defendant’s 
contention, the language of paragraph 4.2 clearly 
limits bonus compensation to a share of 
distributions based upon either the sale of all of 
RDL’s assets, or some of RDL’s assets. Pursuant 
to the doctrine of “exclusio unius est exclusio 
alterious,” which means that the expression of 
one thing is the exclusion of the other …, the 
references to the sale of assets implies that 
bonus compensation does not apply to 

distributions based upon something other than 
the sale of assets. If the parties had intended for 
bonus compensation to be based upon all 
distributions, these references to the sale of 
assets would have been unnecessary.  * * * The 
courts may issue declaratory judgments 
declaring the rights of the parties only where 
there is a justiciable controversy …. There is no 
justiciable controversy warranting declaratory 
relief if the controversy is over a future event 
“beyond the control of the parties and may never 
occur” … . However, in the instant case, the 
future event is in the control of RDL …, and is 
likely to occur … . Therefore, the question of 
whether the defendant was discharged without 
cause or resigned constitutes a justiciable 
controversy, which must be resolved by the 
Supreme Court after a trial.  Realtime Data, LLC 
v Melone, 2013 NY Slip Op 01540, 2011-11936, 
Index No 50021/10, 2nd Dept. 3-13-13 

 
 

Performance and Design Specification 
Contracts Defined 

 
This breach of contract case concerned the installation of 
“jet grout bottom seal” at a wastewater treatment 
plant.  In the course of its discussion, the Fourth 
Department explained the difference between 
performance and design specification contracts: 
 

We … conclude that there are issues of fact 
concerning whether the contract was one of 
performance or design specification, thus 
precluding summary judgment with respect to the 
additional expenses that plaintiff allegedly 
incurred in remediating the jet grout bottom seal. 
“A performance specification [contract] requires a 
contractor to produce a specific result without 
specifying the particular method or means of 
achieving that result” (Fruin-Colnon Corp. v 
Niagara Frontier Transp. Auth., 180 AD2d 222, 
229).“In other words, the contractual risk of 
nonperformance is upon the contractor” (id.). In 
contrast, a design specification contract is one in 
which “the owner specifies the design, materials 
and methods and impliedly warrants their 
feasibility and sufficiency” (id.).     “In that 
instance, the contractor’s guarantee . . . is limited 
to the quality of the materials and workmanship 
employed in following the owner’s design” (id. at 
230). The proper characterization of a 
construction contract as one of either 
performance or design specification “depends 
upon the language of the contract as a whole,” 
and relevant factors in such an inquiry “include 
the nature and degree of the contractor’s 
involvement in the specification process, and the 
degree to which the contractor is allowed to 
exercise discretion in carrying out its 
performance”  (id.).Here, the unresolved issues 

“THE DEFENDANT ACKNOWLEDGES THAT IF 
THE LANGUAGE OF A WRITTEN CONTRACT 
IS FREE OF AMBIGUITY, THE COURT MUST 
DETERMINE ITS MEANING AS A MATTER OF 
LAW BASED UPON THE WRITING ALONE, 
WITHOUT RESORT TO EXTRINSIC 
EVIDENCE…” 

REALTIME DATA, LLC V MELONE 
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of fact with respect to those factors, particularly 
as to plaintiff’s ability to change the design 
without Falter’s approval, precludes a 
determination whether as a matter of law the 
subject contract is one of either performance or 
design specification, and thus whether plaintiff 
may recover expenses incurred in remediating 
the jet grout bottom seal.  Howard Baker, Inc. v 
C.O. Falter Construction Corp., et al, 1441, CA 
12-00398, 4th Dept. 3-15-13 

 
 
Flaws in Fraud and Negligent Misrepresentation 

Allegations in Complaint Explained 
 

The First Department, in affirming the dismissal of fraud 
and negligent misrepresentation claims in a contract 
action, described the flaws in the complaint as follows:   
 

The court properly dismissed the fraud claim for 
failure to plead fraud with the particularity 
required by CPLR 3016(b) and for failure to plead 
loss causation … . 

  
The court properly dismissed the negligent 
misrepresentation claim for failure to plead a 
special relationship. An arm's length business 
relationship, as existed here, is not generally 
considered to be the sort of confidential or 
fiduciary relationship that would support a cause 
of action for negligent misrepresentation … . Nor 
did [defendants] "possess unique or specialized 
expertise" … .  Greentech Reasearch LLC v 
Wissman, 2013 NY Slip Op 01787, 9561, 
602477/09, 1st Dept. 3-19-13 

 
 

Lawsuit Prohibited by Unambiguous Release 
  
In reversing the trial court, the Second Department 
determined a medical malpractice complaint should have 
been dismissed based on the unambiguous language of 
a release signed by the plaintiff: 
 

The action should have been dismissed as 
against defendants-appellants based on the 
unambiguous language in the release, which 
clearly intended to put an end to the action …. 
Given the unambiguous terms of the release, the 
motion court should not have considered 
extrinsic evidence… . Bernard v Sayegh, 2013 
NY Slip Op 02027, 8619, 111756/06, 1st Dept. 
3-26-13 

 
 
Ambiguity in Separation Agreement Construed 

Against Drafter 
 

The Second Department determined the ambiguity in a 
separation agreement about whether the decedent was 

obligated to maintain life insurance policy should be 
construed against the decedent, whose attorney drafted 
the document: 
 

Here, the separation agreement was ambiguous 
as to whether the decedent's obligation to 
maintain a life insurance policy naming the 
defendants as beneficiaries extended beyond the 
date of the defendants' emancipation. However, 
it is undisputed that the decedent's attorney 
drafted the separation agreement. Pursuant to 
the doctrine of contra proferentem, the Supreme 
Court should have construed the ambiguity 
against the decedent's estate … .  DeAngelis v 
DeAngelis, 2013 NY Slip Op, 2011-08587, 
Index No 8485/08, 2nd Dept 3-27-13 

 
 
Statute of Frauds Precluded Recovery for Both 
Contract and Quantum Meruit Causes of Action 

 
 The Second Department ruled that an oral contract, as 
well as a related quantum meruit claim, were not 
enforceable under the statute of frauds (General 
Obligations Law): 
 

A party's admission of the existence and 
essential terms of an oral agreement is sufficient 
to take the agreement out of the statute of 
frauds… . However, if the parties dispute "the 
very terms and conditions of the alleged oral" 
agreement, the statute of frauds applies … . In 
the instant case, the defendants deny that they 
agreed to pay the plaintiff compensation based 
upon a percentage of any particular number. 
Thus, the Supreme Court correctly determined 
that there was no admission by the defendants 
as to the essential terms of the alleged contract.   

 
With respect to the second cause of action, 
which sought compensation in quantum meruit, 
General Obligations Law § 5-701(a)(10) 
specifically recites that the requirement of a 
writing executed by the party to be charged 
applies to bar enforcement not only of an oral 
agreement to pay compensation for services 
rendered in negotiating the sale or leasing of real 
estate or an interest in a business, but also of "a 
contract implied in fact or in law" covering the 
same subject matter.  Camhi v Tedesco Realty, 
LLC, 2013 NY Slip Op 02368, 2011-08356, 
2012-02256, Index No 14472/10, 2nd Dept, 4-
10-13 
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Plaintiff Was Deemed Third Party Beneficiary of 
Contract Between Next-Door Neighbor and 
Chimney Repair Company--- Smoke Was 

Entering Plaintiff’s Home 
 
Smoke from defendant Moore’s fireplace was entering a 
neighbor’s (Trager’s) home.  Trager sued Moore and the 
defendant company (B & P) hired by Moore to fix their 
fireplace.  The motion court dismissed the cause of action 
against B & P.  The First Department reinstated the 
cause of action against B & P finding that Trager may 
have been a third-party beneficiary of the contract 
between Moore and B & P: 
 

The complaint should not have been dismissed 
as against B & P because a question of fact 
exists as to whether B & P owed Linda Trager … 
a duty as a third-party beneficiary to B & P's 
contract with the Moore defendants … . 
Castlepoint Ins Co v Moore, 2013 NY Slip Op 
02352, 99747, 110915/09, 1st Dept, 4-9-13 

 
 

Statute of Limitations Where Continuing Duty 
Allegedly Breached 

 
 The Second Department explained the application of the 
six-year “contract” statute of limitations where the duty 
alleged to have been breached is a continuing one: 
 

"[W]here a duty imposed prior to a limitations 
period is a continuing one, the statute of 
limitations is not a defense to actions based on 
breaches of that duty occurring within the 
limitations period" …. Here, the alleged breach is 
of the defendant's obligation to pay annual 
assessments to the plaintiff. Thus, a new breach 
occurred for statute of limitations purposes each 
year the defendant failed to make an allegedly 
required payment to the plaintiff …. 
Meadowbrook Farms Homeowners Assn, Inc 
v JZG Resources Inc, 2013 NY Slip Op 02381, 
2011-089/10, Index No 839/10, 2nd Dept 4-10-
13 

 
 

Forum Selection Clause Requiring All 
Enforcement Actions to be Brought in 

Surrogate’s Court Enforced 
 

A forum-selection clause in a stipulation required any 
action necessary to enforce the terms of the stipulation 
be brought in Surrogate’s Court, Queens County.  When 
a proceeding to discharge a mortgage, which was related 
to the stipulation, was brought in Supreme Court, Queens 
County, the court dismissed the proceeding with leave to 
renew in Surrogate’s Court pursuant to the forum-
selection clause. In affirming, the Second Department 
wrote: 
 

"Although once disfavored by the courts, it is now 
recognized that parties to a contract may freely 
select a forum which will resolve any disputes 
over the interpretation or performance of the 
contract" … . "A contractual forum selection 
clause is prima facie valid and enforceable 
unless it is shown by the challenging party to be 
unreasonable, unjust, in contravention of public 
policy, invalid due to fraud or overreaching, or it 
is shown that a trial in the selected forum would 
be so gravely difficult that the challenging party 
would, for all practical purposes, be deprived of 
its day in court" … . Matter of Chiantella v Lucy 
Chiantella Revocable Trust of 2002, 2013 NY 
Slip Op 02575, 2012-01935, Index No 1853/11, 
2nd Dept 4-17-13 

 
 

Damages for Breach Must Be Awarded Even if 
Amount Uncertain 

 
The First Department determined the trial court erred 
when it did not award damages for breach of contract 
because the amount of damages was uncertain: 
 

Where, as here, "it is certain that damages have 
been caused by a breach of contract, and the 
only uncertainty is as to their amount, there can 
rarely be good reason for refusing, on account of 
such uncertainty, any damages whatever for the 
breach. A person violating his contract should not 
be permitted entirely to escape liability because 
the amount of damages which he has caused is 
uncertain" … .  Here, plaintiff's expert used an 
investment valuation analysis because he 
determined that there was no market for the 76th 
Street property, a conclusion with which the 
lower court agreed. Despite this agreement, the 
court, mistakenly believing that this Court's 
previous order required a market value analysis 
even if no such market existed, found that 
plaintiff failed to meet his burden of proof. This 
was error, especially where, as here, the court 
had the means to make a market value 
determination if it so desired.  Cole v Makclowe, 
2013 NY Slip Op 02690, 604784/99, 1565, 1st 
Dept, 4-23-13 

 

“WHERE, AS HERE, ‘IT IS CERTAIN THAT 
DAMAGES HAVE BEEN CAUSED BY A 
BREACH OF CONTRACT, AND THE ONLY 
UNCERTAINTY IS AS TO THEIR AMOUNT, 
THERE CAN RARELY BE GOOD REASON 
FOR REFUSING …ANY DAMAGES 
WHATEVER FOR THE BREACH.’ “ 

COLE V MAKCLOWE 
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Forum Selection Clause Upheld/Not Shown to 

Be Unreasonable 
 
In upholding the validity of a contractual forum selection 
clause, the Second Department wrote: 
 

"Although once disfavored by the courts, it is now 
recognized that parties to a contract may freely 
select a forum which will resolve any disputes 
over the interpretation or performance of the 
contract" … "A contractual forum selection clause 
is prima facie valid and enforceable unless it is 
shown by the challenging party to be 
unreasonable, unjust, in contravention of public 
policy, invalid due to fraud or overreaching, or it 
is shown that a trial in the selected forum would 
be so gravely difficult that the challenging party 
would, for all practical purposes, be deprived of 
its day in court" … . Lifetime Brands, Inc v 
Garden Ridge, LP, 2013 NY Slip Op 02721, 
2nd Dept, 4-24-13 

COPYRIGHT LAW 
 
 

Copyright Infringement Action Re Pre-1972 
Recordings Not Precluded by “Safe Harbor” 
Provision of Digital Millenium Copyright Act   

 
In a full-fledged opinion by Justice Mazzarelli, the First 
Department determined that the “safe harbor” provisions 
in the Digital Millenium Copyright Act (DMCA) did not 
protect defendant, an Internet-based music streaming 
service, from a copyright infringement action based upon 
the uploading of recordings made prior to February 15, 
1972.  In making this determination, the Second 
Department applied statutory interpretation principles to 
the relevant provisions of the DMCA and the Copyright 
Act. UMG Recs, Inc v Escape Media Group, Inc, 2013 
NY Slip Op 02702, 1st Dept, 4-23-13 
 
 
 

CORPORATIONS 
 
 

From the Point When a Director’s Position 
Becomes Adverse to the Corporation, the 
Director Is Not Entitled to Discovery of the 

Corporation’s Attorney-Client Communications 
 

Plaintiff was both a shareholder in and a director of 
defendant corporation. In her role as a shareholder, 
plaintiff brought a special proceeding to compel the 
corporation to pay the fair market value of her shares 

pursuant to Business Corporation Law section 623.  The 
special proceeding was prompted by the corporation’s 
sale of a 65% interest in the business to a third-party 
investor---a sale to which plaintiff objected.  During the 
course of discovery, the defendant corporation’s lawyers 
turned over thousands of documents to the 
plaintiff.  Included in those documents were attorney-
client communications which took place after plaintiff had 
voiced her strong objection to the sale of the 65% interest 
in the business. The motion court determined that the 
plaintiff, as a director, was a corporate insider by 
definition, and was therefore entitled to all the 
corporation’s attorney-client communications, even those 
communications which took place after she voiced her 
opposition to the sale.  The First Department 
reversed.  The Court determined that, once plaintiff 
objected to the sale and hired her own attorney, her 
interests became “adverse” to those of the corporation, 
and she was not entitled to the attorney-client 
communications made after that point. [There is a long 
dissent arguing that, pursuant to CPLR 5511, the 
appellants were not aggrieved by the ruling appealed 
from and, therefore, the First Department did not have 
jurisdiction to entertain the appeal.]  Barasch v Williams 
Real Estate Co. 2013 NY Slip Op 01613, 7405, 
500054/09, 1st Dept. 3-14-13 
 
 
No Need to Be a Shareholder to Bring an Action 

Pursuant to BCL 720(b) 
 

The Second Department noted there is no need to be a 
shareholder at the time a disputed resolution was 
adopted to bring an action for waste or breach of fiduciary 
duty pursuant to Business Corporation Law 720(b):   
 

Unlike Business Corporation Law § 626, which 
authorizes a shareholder to bring a derivative 
action in the right of the corporation, Business 
Corporation Law § 720(b) authorizes a 
corporation, or an officer or director thereof, to 
commence an action to redress corporate waste 
or breach of fiduciary duty owed by officers and 
directors of the corporation … . While Business 
Corporation Law § 626(b) requires the plaintiff to 
be a shareholder at the time of the transaction of 
which he or she complains, there is no similar 
rule when a corporation, a director, or an officer 
commences an action pursuant to Business 
Corporation Law § 720(b) … .Gabel v Gabel, 
2013 NY Slip Op 02050, 2011-10621, Index No 
9839/10, 2nd Dept 3-27-13 
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CRIMINAL LAW/EVIDENCE 
 

 
Insufficient Foundation for Cross Examination 

About Witness’ Mental Health 
 
In upholding the limits the trial court placed upon the 
cross-examination of a witness concerning the witness’ 
mental health history, the Fourth Department wrote:  

 
A defendant may question a witness about his or 
her mental health or psychiatric history upon a 
showing that the witness’s “capacity to perceive 
and recall events was impaired by a psychiatric 
condition” …or that “such evidence would bear 
upon [the witness’s] credibility or otherwise be 
relevant” … . Here, we conclude that defendant 
failed to make the requisite showing that the 
witness in fact had a history of mental illness or 
that such evidence would bear upon her capacity 
to perceive or recall the events at issue …. 
Defense counsel’s statement that the witness 
was “suffering from or being treated for some 
variety of mental health issue” was speculative…  
People v Rivera, KA 08-01758, 203, 4th Dept, 4-
26-13 

 
 
 
 

DEFAMATION 
 
 

Elements of Defamation, Invasion of Privacy and 
Intentional Infliction of Emotional Distress 

Explained 
 

Plaintiff, an English professor, brought suit for defamation 
and invasion of privacy based upon two articles in the 
defendant New York Post and on the websites of two 
other defendants.  In affirming the trial court’s grant of 
summary judgment to the defendants, the First 
Department applied the facts of the case to the proof 
requirements for defamation (finding the statements were 
not false or were expressions of opinion), “invasion of 
privacy” pursuant to the NY Civil Rights Law sections 50 
and 51 (involving the use of plaintiff’s image), prima facie 
tort and intentional infliction of emotional distress.  The 
decision briefly but clearly articulates the essential 
elements of these causes of action and the reasons the 
elements were not demonstrated.  Fleischer v NYP 
Holdings, Inc., 2013 NY Slip Op 01784, 150164/10, 
9557, 1st Dept. 3-19-13 
 
 
 
 

DISCIPLINARY HEARINGS 
(INMATES) 

 
 

Failure to Determine if Witness Would Testify 
Required New Hearing 

 
“It is well settled that an inmate has a conditional right to 
call witnesses at a disciplinary hearing provided their 
testimony would not jeopardize institutional safety or 
correctional goals… .  ‘[A] hearing officer’s actual outright 
denial of a witness without a stated good-faith reason, or 
lack of any effort to obtain the requested witness’s 
testimony, constitutes a clear constitutional violation … 
.  On the other hand, where a good-faith reason for the 
denial appears on the record, this amounts to a regulatory 
violation requiring that the matter be remitted for a new 
hearing…”  Here the hearing officer’s failure to determine 
whether a retired correction officer could testify required a 
new hearing.  In the Matter of Morris-Hill v Fischer, 
514093, 3rd Dept. 3-7-13 
 
 

Prisoner Must Object at Hearing to Obtain 
Judicial Review 

 
A prisoner’s failure to object or raise any procedural 
issues before the Hearing Officer renders any such 
issues unpreserved for judicial review.  In the Matter of 
Austin v Fischer, 514568, 3rd Dept. 3-7-13 
 

 
Punishment Was “Shocking to One’s Sense of 

Fairness” 
 

In an Article 78 proceeding, the Fourth Department 
determined the punishment imposed upon an inmate (for 
an assault on staff) after a Tier III disciplinary hearing, 
was too severe. The Court determined that “the 
punishment imposed of four years’ confinement in the 
Special Housing Unit (SHU) together with four years’ loss 
of good time and various privileges “ ‘ is so 
disproportionate to the offense, in the light of all the 
circumstances, as to be shocking to one’s sense of 
fairness’ “ … .  Considering the inmate’s age at the time 
of the incident (17) and the facts of the incident, the 
Fourth Department reduced the time in the SHU and the 
loss of good time and privileges to 18 months.  In the 
Matter of Cookhorne v Fischer, 162, TP 12-01634, 4th 
Dept. 3-15-13 
 
 

Tape Recording Reflecting Frustration About 
Treatment of Muslim Inmates Did Not Warrant 

Punishment 
 

The Third Department annulled the disciplinary hearing 
determination which found that the petitioner had 
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engaged in prohibited “violent conduct” based on a tape 
recorded conversation.  After reviewing the tape, the 
Court ruled that the disciplinary rules prohibiting “conduct 
involving the threat of violence” and participation in “a 
work stoppage, sit-in, lock-n, or other actions which may 
be detrimental to the order of the facility” had not been 
violated. The evidence revealed only that “petitioner was 
agitated after incidents in which other Muslim inmates 
had allegedly been assaulted by correction officers. He 
indicated to the inmates at the meeting that they needed 
to do something about it and specifically mentioned 
‘starting a paper trail.’ Significantly, he did not advocate 
violent or disorderly action.” In the Matter of Murray, v 
Fischer, 514687, 3rd Dept. 3-14-13 
 

 
Charges Based On Information Learned by the 
Improper Opening of Inmate’s Mail Required 

Annulment of the Determination 
 

The Fourth Department annulled a determination finding 
petitioner had violated inmate rules which was based 
entirely on the contents of the inmate’s mail (opened and 
read by prison authorities).  The Fourth Department 
wrote: 
 

Pursuant to 7 NYCRR 720.4 (f) (2), the prison 
superintendent must request documentation from 
the person seeking authority to open incoming 
mail so as “to determine that there are sufficient 
grounds for reading the mail, that the reasons for 
reading the mail are related to the legitimate 
interests of safety, security, and order, and that 
the reading is no more extensive than is 
necessary to further th[o]se interests.” Here, the 
evidence presented at the hearing did not 
establish that the superintendent complied with 
the above mandate before authorizing the 
opening of petitioner’s mail. Because evidence 
that was admitted at the hearing was seized in 
contravention of respondent’s rules and 
regulations, the Hearing Officer’s determination 
based on that evidence “must be annulled and all 
references thereto expunged from petitioner’s 
file”… . Matter of Singletary v Fischer, 167, TP 
12-01564, 4th Dept. 3-22-13 

 
 
 

 
Failure to Make Sufficient Effort to Have Inmate’s 

Witness Testify Required a New Hearing 
 
The Third Department ordered a new disciplinary hearing 
where insufficient efforts were made to procure the 
testimony of a witness requested by the inmate: 
 

When  petitioner requested that a fellow 
inmate  testify at the  disciplinary  hearing,  the 
Hearing  Officer merely  noted  that the witness 
had informed petitioner's employee assistant that 
he refused  to  testify. Such a notation by the 
Hearing Officer, without any attempt to determine 
the reason for the witness's refusal, is not a 
sufficient basis upon which to deny petitioner's 
right to call the witness … Matter of Dickerson v 
Fischer, 514685, 3rd Dept, 4-18-13 

 
 

Failure to Make Sufficient Effort to Transport 
Injured Inmate to His Hearing Required 

Annulment 
 
In annulling a disciplinary determination, the Third 
Department ruled the inmate’s statement to the escort 
officer that he had injured his foot and could not put on a 
shoe (to walk to the disciplinary hearing) did not 
constitute a refusal to attend the hearing: 
 

"[A]n inmate has a fundamental right to be 
present at his or her disciplinary hearing, unless 
he or she waives such right or refuses to 
attend"  …. Here, instead of "transporting 
petitioner to the hearing by  wheelchair, stretcher 
or other appropriate conveyance  or arranging to 
have medical personnel examine petitioner or 
otherwise developing a record on the issue of 
petitioner's physical ability to walk" … – or even 
exploring the possibility of allowing petitioner to 
leave his SHU cell with only one shoe – the 
Hearing Officer summarily accepted 
the  escort  officer's characterization 
of  petitioner's conduct  as a blatant refusal to 
attend the hearing … .Under these 
circumstances, the record does not support the 
finding that petitioner "willfully refused"… 
.  Matter of Brooks v James, 514707, 3rd Dept, 
4-18-13 

 
 

Failure to Record Testimony Relied Upon by 
Hearing Officer Required Annulment 

 
The failure to record testimony which was relied upon by 
the hearing officer in a disciplinary determination required 
annulment.  Matter of Tolliver v Fischer, 514866, 3rd 
Dept, 4-18-13 
 
 

“THE FAILURE TO RECORD 
TESTIMONY WHICH WAS RELIED 
UPON BY THE HEARING OFFICER IN A 
DISCIPLINARY DETERMINATION 
REQUIRED ANNULMENT.” 
 

TOLLIVER V FISCHER 
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Misbehavior Report Did Not Supply Sufficient 
Notice of Alleged Offense 

 
In annulling a disciplinary finding, the Third Department 
held the misbehavior report did not provide sufficient 
notice of the alleged offense: 
 

Petitioner contends that his due process rights 
were violated because the misbehavior report 
failed to comply with the particularity 
requirements of 7 NYCRR 251-3.1 (c). This 
regulation provides that a misbehavior report 
must set forth "the date, time and place of the 
offense, . . . the disciplinary rule alleged to have 
been violated and . . . the factual basis for the 
charge with enough particularity to enable the 
inmate to prepare a defense" (… 7 NYCRR 251-
3.1 [c]). Here, the misbehavior report, which was 
prepared by the correction officer who tested the 
substance, simply stated that a substance given 
to him by another correction officer tested 
positive for marihuana. Significantly, it did not 
indicate that the officer who gave him the 
substance obtained it from petitioner's cell nor did 
it provide any details as to exactly where the 
substance was found.  To add to the confusion, 
the report listed the location of the incident as the 
"chart office."  Matter of Simmons v Fischer, 
514873, 3rd Dept, 4-25-13 

 

DOCTOR PATIENT PRIVILEGE 
 
 

Verdict In Favor of Physician Set Aside in 
“Breach of Implied Covenant of Trust and 

Confidence” Case 
 

The Third Department set aside a jury verdict in favor of 
defendant, plaintiff’s former physician.  The lawsuit 
alleged a cause of action for “breach of the implied 
covenant of trust and confidence inherent in the patient-
physician relationship” based upon defendant’s breach of 
“her duty of confidentiality” when she reported the details 
of a hospital visit with plaintiff to plaintiff’s wife.  The 
confidential information apparently at least implied 
plaintiff posed a danger to plaintiff’s wife [Juric].  In 
setting aside the verdict, the Third Department wrote: 
 

In our view, the record does not contain proof 
establishing that defendant had a reasonable 
basis to believe that plaintiff posed an actual, 
current, imminent  threat to Juric as required to 
sustain her affirmative defense pursuant to 
Supreme  Court's jury charge [the affirmative 
defense was “justification”]. Thus, even according 
defendant every favorable inference and 
considering the facts in the light most favorable 
to her …, we agree with plaintiff that there was 

"no valid line of reasoning and permissible 
inferences which could possibly lead rational 
[people] to the conclusion reached by the jury on 
the basis of the evidence  presented  at trial" … 
Juric v Bergstraesser, 515333, 3rd Dept, 4-25-
13 

 
 
 

EMPLOYMENT LAW 
 

 
Employer’s Failure to Demonstrate a Proper 

Inquiry Was Made to Determine Whether 
Reasonable Accommodations Were Possible for 

a Disabled Employee Precluded Summary 
Judgment 

 
 In affirming the denial of a summary judgment motion 
brought by the defendant-employer in an employment 
(disability) discrimination action, the Fourth Department 
determined the employer did not eliminate all the triable 
issues of fact concerning whether reasonable 
accommodation to the employee’s needs was possible:   
 

Assuming, arguendo, that defendant met its initial 
burden of establishing that “plaintiff could not 
perform the essential functions of the position of 
a” center manager …, we conclude that there are 
triable issues of fact “whether, ‘upon the provision 
of reasonable accommodations, [plaintiff was 
qualified to hold his position and to] perform [ ] in 
a reasonable manner’ the essential function of 
that position” … . [U]nder the broad[ ] protections 
afforded by the State [Human Rights Law], the 
first step in providing a reasonable 
accommodation is to engage in a good faith 
interactive process that assesses the needs of 
the disabled individual and the reasonableness of 
the accommodation requested” … .Thus, “[t]he 
need for individualized inquiry when making a 
determination of reasonable accommodation is 
deeply embedded in the fabric of disability rights 
law . . . [E]mployers (and courts) must make a 
clear, fact-specific inquiry about each individual’s 
circumstance” … .In an employment 
discrimination case based on allegations of 
disability discrimination, “summary judgment is 
not available where there is a genuine dispute as 
to whether the employer has engaged in a good 
faith interactive process” … .Here, the court 
properly determined that defendant failed to 
eliminate all triable issues of fact with respect to, 
inter alia, whether defendant engaged in an 
interactive process to ascertain plaintiff’s needs 
and whether a reasonable accommodation was 
possible. Martin v United Parcel Service of 
America, Inc., 135, CA 12-01377, 4th Dept. 3-
15-13 
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EMPLOYMENT LAW/LABOR 
LAW 

 
 

Proof Requirements for “Breach of Employment 
Contract” a “Labor Law Article 6” Actions 

 
In reversing the verdict for the defendant in a “breach of 
an employment contract” and “Labor Law article 6” 
action, the Second Department explained the proof 
requirements for both as follows:   
 

The elements of a cause of action to recover 
damages for breach of contract are the existence 
of a contract, the plaintiff's performance under 
the contract, the defendant's breach of the 
contract, and resulting damages …. "The 
elements of an effective employment contract 
consist of the identity of the parties, the terms of 
employment, which include the commencement 
date, the duration of the contract and the salary'" 
…. Moreover, where the duration of a contract 
exceeds one year, in order to satisfy the statute 
of frauds "a writing must identify the parties, 
describe the subject matter, state all the essential 
terms of an agreement, and be signed by the 
party to be charged" … .  * * * 

 
…”[T]he purpose of Labor Law article 6 is to 
strengthen and clarify the rights of employees to 
the payment of wages'" …. To recover under that 
article, "a plaintiff must first demonstrate that he 
or she is an employee entitled to its protections" 
… . Although an independent contractor is not 
considered an employee for the purposes of 
Labor Law § 190 …, "[t]he critical inquiry in 
determining whether an employment relationship 
exists pertains to the degree of control exercised 
by the purported employer over the results 
produced or the means used to achieve the 
results" … .  Kausal v Educational Prods Info 
Exch Inst, 2013 NY Slip Op 02545, 2011-07924, 
Index No 5953/04, 2nd Dept, 4-17-13 

 
 
 

LABOR LAW 
 
 

Meaning of “Passageway” at Work Site 
Explained 

 
 The Fourth Department discussed the applicable 
theories of notice and liability for an allegedly dangerous 
condition just outside a portable toilet at the work site 
which caused plaintiff to fall and sustain injury.  The Court 
determined that the area where the accident occurred 

was not a “passageway” within the meaning of 12 
NYCRR 23-1.7(e)(1) which provides that passageways 
shall be kept free of obstructions.  Justice Whalen 
dissented, arguing that 12 NYCRR 23-1.7(e)(1) applied 
and there was an issue of fact whether the regulation was 
violated.  Steiger v LPCiminelli, Inc., et al, 1439, CA 
12-01229, 4th Dept. 3-15-13 
 
 

Liability of Prime Contractors and 
Subcontractors Explained 

 
In affirming the motion court’s grant of summary 
judgment to the defendant prime contractor and 
defendant subcontractors, the Second Department 
clearly described the relevant proof requirements for 
Labor Law 200, 240, 241 and common-law negligence 
causes of action. Giovanniello v E W Howell, Co., LLC, 
2013 NY Slip Op 01805, 2011-11465, Ind No 26676/09, 
2nd Dept. 3-20-13 
 
 
Ice and Snow Accumulation of Floor of Building 

Constituted Negligence as a Matter of Law 
 

The Fourth Department determined a worker was entitled 
to summary judgment under Labor Law 241 (6) based on 
a slip and fall on ice and snow.  The ice and snow had 
accumulated on the floor of a building where the worker 
was framing interior walls:                   
 

Plaintiff alleged that defendants were liable for 
his injury pursuant to Labor Law § 241 (6) based 
on their alleged violation of 12 NYCRR 23-1.7 
(d), which concerns slipping hazards arising from, 
inter alia, ice and snow. It is undisputed that 
there were in fact accumulations of ice and snow 
and that [defendant construction company] was 
made aware of that fact. Defendants presented 
no evidence in opposition to demonstrate that the 
floor was reasonably and adequately safe 
despite the violation (see § 241 [6]), and thus the 
court properly determined as a matter of law that 
defendants were negligent. Thompson v 1241 
PVR, LLC, et al, 270, CA 12-01485, 4th Dept. 3-
22-13  
 
 

 Scaffold, Safety Railing and Cross Braces Are 
Safety Devices 

 
In affirming the denial of summary judgment to the 
plaintiff in a Labor Law 240 (1) action based upon 
plaintiff’s fall from a scaffold, the Fourth Department 
noted that a scaffold, safety railing and cross braces are 
safety devices:              
 

We agree with defendants … that the scaffold 
itself and the safety railing and cross braces on it 
constitute safety devices, and that the evidence 
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submitted by plaintiff raises an issue of fact 
whether the safety devices provided by 
defendants afforded him proper protection, or 
whether additional devices were necessary … 
.  Justice Whalen dissented, arguing that, under 
the circumstances of plaintiff’s work on the 
scaffold, the safety railing and cross railings were 
not adequate safety devices. Kuntz v WNYG 
Housing Development Fund Company, Inc., et 
al, 1382, CA 12-00986, 4th Dept. 3-22-13 

 
 

Response to Flooding Caused by Storm Not 
“Routine Maintenance” 

 
The First Department determined that summary judgment 
should not have been granted in favor of the defendant in 
a Labor Law 240 (1) action.  Plaintiff was called to 
address flooding caused by severe weather and fell into 
an open manhole.  The motion court granted the 
defendant’s motion for summary judgment finding that 
plaintiff was engaged in routine maintenance.  The First 
Department found that a manhole is a “structure” within 
the meaning of the statute and that there was a question 
of fact about whether plaintiff was engaged in “repair” or 
“routine maintenance:” 
 

Whether a particular activity constitutes a "repair" 
or routine maintenance must be decided on a 
case-by-case basis, depending on the context of 
the work … . A factor to be taken into 
consideration is whether the work in question 
was occasioned by an isolated event as opposed 
to a recurring condition. * * * The record here 
demonstrates that the work performed by plaintiff 
at the time of his injury was far from routine.  Dos 
Santos v Consolidated Edison of NY, Inc, 
2013 NY Slip Op 02140, 8914, 105861/08, 1st 
Dept 3-28-13 

 
 

Failure to Wear Hard Hat Does Not Preclude 
240(1) Claim 

 
The First Department determined a worker was entitled to 
partial summary judgment on a 240(1) claim based on a 
falling pipe striking him in the head.  The fact that the 
worker was not wearing a hard hat did not raise a triable 
issue of fact on the 240(1) claim:   
 

The evidence demonstrates that plaintiff, a 
welder who was working at a power plant that 
was being constructed, was struck on the head 
by a pipe that fell from a height of approximately 
85 to 120 feet as a result of a gap in a toeboard 
installed along a grated walkway near the top of 
a generator in the power plant … . It is 
undisputed that there was no netting to prevent 
objects from falling on workers and contrary to 
defendants' contention, plaintiff is not required to 

show exactly how the pipe fell, since, under any 
of the proffered theories, the lack of protective 
devices was the proximate cause of his injuries 
…. Nor is plaintiff required to show that the pipe 
was being hoisted or secured when it fell, since 
that is not a precondition to liability pursuant to 
Labor Law § 240(1) … .   

 
In opposition, defendants failed to raise a triable 
issue of fact since they failed to show that 
adequate protective devices required by Labor 
Law § 240(1) were employed at the site. That 
plaintiff was wearing a welding hood but not a 
hard hat does not raise an issue of fact since "[a] 
hard hat is not the type of safety device 
enumerated in Labor Law § 240(1) to be 
constructed, placed and operated, so as to give 
proper protection from extraordinary elevation-
related risks to a construction worker" … 
. Mercado v Caithness Long Is LLC, 2013 NY 
Slip Op 02005, 9634, 102473/09, 590277/11, 1st 
Dept 3-26-13 

 
 

Absence of “Altering” and Readily Observable 
Risk Precluded Suit 

 
The First Department determined plaintiff’s fall from a 
metal roof did not meet the criteria for a Labor Law 
240(1) because attaching a temorary sign was not 
“altering” for purposes of the statute.  In addition the First 
Department determined the Labor Law 200 and common-
law negligence actions should be dismissed because the 
risks inherent in walking on a pitched metal roof were 
readily observable.  Bodtman v Living Manor Love, Inc, 
et al, 9703, 113921/08, 1st Dept 4-2-13 
 
 

Action Under Labor Law Based On Injury On a 
Ship in Dry-Dock Not Preempted by Federal 

Maritime Law 
 
 A worker on a ship in dry-dock was injured when he fell 
through an open hole in the floor or deck.  He brought an 
action pursuant to the Labor Law.  Although the action 
was within the jurisdiction of federal maritime law, the 
Second Department held that the state labor law claims 
were not preempted by general maritime law: 
 

…[T]here is no real dispute that the present 
action falls within federal maritime jurisdiction … . 
Contrary to the contention of the defendants 
third-party plaintiffs, however, the causes of 
action alleging violations of Labor Law §§ 240(1) 
and 241(6) are not preempted by general 
maritime law. Under the circumstances of this 
case, the application of Labor Law §§ 240(1) and 
241(6), which are local regulations enacted to 
protect the health and safety of workers in this 
state, will not unduly interfere with a fundamental 
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characteristic of maritime law or the free flow of 
maritime commerce … . Accordingly, the 
Supreme Court properly denied that branch of 
the cross motion of the defendants third-party 
plaintiffs which was for summary judgment 
dismissing those causes of action insofar as 
asserted against the City. Durando v City of 
New York, 2013 NY Slip Op 02214, 2012-
00535, Index No 33753/08, 2nd Dept 4-3-13 

 
 

 
 
General Contractor’s Liability for Ice and Snow 

at Work Site/Criteria for Indemnification of 
General Contractor 

 
 In a common law negligence and Labor Law 200 action, 
the Second Department explained when a general 
contractor can be held liable for a dangerous 
condition.  Here the plaintiff was injured when he slipped 
on ice and snow at the work site.  The general contractor 
was seeking indemnification under a contract: 
 

"[A] party seeking contractual indemnification 
must prove itself free from negligence, because 
to the extent its negligence contributed to the 
accident, it cannot be indemnified therefor" …. " 
Where, as . . . here, a plaintiff's injuries stem not 
from the manner in which the work was being 
performed, but, rather, from a dangerous 
condition on the premises, a general contractor 
may be liable in common-law negligence and 
under Labor Law § 200 if it has control over the 
work site and actual or constructive notice of the 
dangerous condition'" …. [The general 
contractor] failed to establish, prima facie, that it 
lacked control over the work site or notice of the 
allegedly dangerous condition, thus precluding a 
finding, as a matter of law, that it was not 
negligent ….  Mikelatos v Theofilaktidis, 2013 
NY Slip Op 02382, 2012-00163, Index No 
19488/05, 2nd Dept 4-10-13 

 
 
 

12 to 15 Inch Drop Not a “Hazardous Opening” 
and Did Not Trigger Ramp or Stairway 

Requirement 
 

 The First Department determined that a 12 to 15 inch 
drop from the work area to a subfloor did not constitute a 
“hazardous opening” and did not trigger the “stairways, 
ramps or runways” requirement (re: the Industrial Code): 
 

Industrial Code (12 NYCRR) § 23-1.7(b)(1) is 
inapplicable. The record indicates that plaintiff 
was injured after he stepped off the edge of the 
work area to the subfloor 12 to 15 inches below, 
which is not considered a "hazardous opening" 
within the meaning of 12 NYCRR 23-1.7(b) … .   

 
12 NYCRR 23-1.7(f) is also inapplicable. There is 
no basis in the record for any claim that the 
"[s]tairways, ramps or runways" identified in 
section 23-1.7(f) were required, given plaintiff's 
testimony that the subfloor was only 
approximately 12 to 15 inches below the first 
floor from which he fell ….  Frandeson v Gucci 
Am, Inc, 2013 NY Slip Op 02470, 9774, 
114399/01 590019/02 590139/06 590372/06, 1st 
Dept, 4-11-13 

 
 

Construction Manager Not Liable Unless 
Delegated Authority of General Manager 

 
 In finding the action against a construction manager 
should have been dismissed because the construction 
manager had not been delegated the responsibilities of a 
general contractor, the Second Department wrote:   
 

"Although a construction manager is generally 
not considered a contractor responsible for the 
safety of the workers at a construction site . . . it 
may nonetheless become responsible if it has 
been delegated the authority and duties of a 
general contractor, or if it functions as an agent 
of the owner of the premises" . " A party is 
deemed to be an agent of an owner or general 
contractor under the Labor Law when it has 
supervisory control and authority over the work 
being done where a plaintiff is injured”… . The 
defendant … made a prima facie showing of its 
entitlement to judgment as a matter of law by 
establishing, through the admission of 
construction documents and agreements and the 
deposition testimony of the parties, that it had not 
been delegated the authority and duties of a 
general contractor, and did not have supervisory 
control and authority over the work being done … 
. McLaren v Turner Constr Co, 2013 NY Slip 
Op 02726, 2nd Dept, 4-24-13 

 
 
 

"[A] PARTY SEEKING CONTRACTUAL 
INDEMNIFICATION MUST PROVE ITSELF 
FREE FROM NEGLIGENCE, BECAUSE 
TO THE EXTENT ITS NEGLIGENCE 
CONTRIBUTED TO THE ACCIDENT, IT 
CANNOT BE INDEMNIFIED THEREFOR" 
…. "  

MIKELATOS V THEOFILAKTIDIS 
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Injury When Stepping Off a Ladder Not 
Actionable under Labor Law 240(1)---Injury Not 

Related to the Need for the Ladder 
 
Plaintiff was injured when he stepped from a ladder onto 
a hose and grain dust.  The Fourth Department 
determined Supreme Court erred when it denied 
summary judgment to the defendant in a Labor Law 240 
(1) action because “plaintiff’s injury resulted from a 
separate hazard wholly unrelated to the danger that 
brought about the need for the ladder in the first 
instance…”.  Smith v E E Austin & Son, Inc, CA 12-
01554, 266, 4th Dept, 4-26-13 
 

FRAUD 
 

 
Fraud Cause of Action in Legal Malpractice Case 

Sufficiently Pled 
 

 In a legal malpractice action, the Second Department 
determined the cause of action for fraud should not have 
been dismissed: 
 

…[T]he Supreme Court erred in granting that 
branch of the defendants' motion which was 
pursuant to CPLR 3211(a)(7) to dismiss the 
causes of action alleging fraud. "To properly plead 
a cause of action to recover damages for fraud, 
the plaintiff must allege that (1) the defendant 
made a false representation of fact, (2) the 
defendant had knowledge of the falsity, (3) the 
misrepresentation was made in order to induce the 
plaintiff's reliance, (4) there was justifiable reliance 
on the part of the plaintiff, and (5) the plaintiff was 
injured by the reliance" …. Here, the complaint 
alleged that the defendants committed fraud by 
misrepresenting that they "made a motion for a 
default judgment" when they "never made, filed, or 
drafted" such a motion, that the plaintiff relied on 
the misrepresentation, and that the defendants 
billed the plaintiff for drafting the motion. Those 
allegations were sufficient to state a cause of 
action to recover damages for fraud …. Vermont 
Mut Ins Co v McCabe & Mack, LLP, 2013 NY 
Slip Op 02392, 2012-00566, Index No 4510/10, 
2nd Dept, 4-10-13 
 

FREEDOM OF INFORMATION 
LAW 

 
 

Petitioner Entitled to Attorney’s Fees Based on 
Respondent’s Failure to Timely Respond to 

Requests for Information 
 
The Third Department determined petitioner should be 
granted attorney’s fees because of respondent’s ignoring 
a FOIL request until an Article 78 proceeding was 
brought.  Even though respondent indicated the 
requested documents didn’t exist, the Third Department 
ruled that petitioner had “prevailed” in the FOIL 
proceedings and was therefore entitled to attorney’s fees: 
 

By commencing this proceeding to force 
respondent to respond to its request, after a 
tortuous history, petitioner finally “received all the 
information that it requested and to which it was 
entitled in response to the underlying FOIL 
litigation, [and thus] it may  be said to have 
substantially prevailed within the meaning of 
Public Officers Law § 89 (4) ©” … .   

 
The fact that full compliance with the statute was 
finally achieved in the form of a certification that 
the requested record could not be found after a 
diligent search, as opposed to the production of 
responsive documents, does not preclude 
a  petitioner from being  found  to have 
substantially prevailed, for the petitioner received 
the full and only response available pursuant to 
the statute under the circumstances. As we have 
emphasized, the counsel fee provision was 
added in recognition that persons seeking to 
force an agency to respond to a proper FOIL 
request “must engage in costly litigation,” and the 
statute was recently amended “in order to ‘create 
a clear deterrent to unreasonable delays and 
denials of access [and thereby] encourage every 
unit of government to make a good faith effort to 
comply with the requirements of FOIL’”... 
.  Matter of Legal Aid Society v NYS 
Department of Corrections ..., 515257, 3rd 
Dept 4-4-13 

 
 
 

HUMAN RIGHTS 
 

Sexual Harassment Created Hostile Work 
Environment/Firing Was Impermissible 

Retaliation 
 
The Third Department upheld a finding by the New York 
State Division of Human Rights that petitioner, the owner 
of a restaurant, had created a hostile work environment 
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and had retaliated against two female employees by 
firing them after they filed sexual harassment 
complaints.  Matter of West Taghanic Diner, II, Inc v 
NYS Division of Human Rights, 514133, 3rd Dept 4-4-
13 
 
 

INMATE GRIEVANCE 
 
 

Inmate Should Not Have Been Required to 
Document His Native American Ancestry In 

Order to Practice His Religion 
 
In annulling a determination by the Central Office Review 
Committee (CORC) that the petitioner (an inmate) must 
document his Native American ancestry before he will be 
allowed to practice his religion, the Third Department 
wrote: 
 

It has been recognized that correction officials 
may impose restrictions on the religious practices 
of inmates provided that such restrictions are 
reasonably related to legitimate penological 
interests … .Respondents candidly concede, and 
we agree, that CORC failed to articulate or 
otherwise identify any legitimate penological 
interest reasonably served by the documentation 
requirement. Consequently, we conclude that the 
determinations at issue are arbitrary, capricious 
and  without a rational basis… .  Matter of 
Santiago, 514317, 3rd Dept, 4-18-13 

 
 
 

INSURANCE LAW 
 
 

Record-Keeping Was a Condition Precedent to 
Insurance Coverage 

 
The record-keeping requirement in an insurance policy 
was a condition precedent. “Here, the defendant 
established its prima facie entitlement to judgment as a 
matter of law by submitting evidence that the plaintiff 
failed to comply with the record-keeping requirement set 
forth in the subject insurance policy, which was a clear 
condition precedent to coverage … “Stars Jewelry…v 
Hanover Insurance Group, Inc., 2011-09098, Index No 
5221/10, 2nd Dept. 3-6-13 
 
 

Punitive Damages Award Not Recoverable in 
Subsequent  “Bad Faith Failure to Settle” Case 

Against Insurer 
 

A judgment which included punitive damages was 

assessed against an insured.  The insured sued the 
insurance company for a bad-faith failure to settle the 
libel and slander claims within policy limits.  The First 
Department determined the insurance company was 
entitled to summary judgment because public policy 
precludes the insured from recovering the punitive 
damages portion of any judgment resulting from the 
insurer’s bad faith.  The Court also noted that the public 
policy argument could be raised for the first time on 
appeal because no new facts were alleged and only 
purely legal arguments were made.  Seldon v Allstate 
Ins. Co., 2013 NY Slip Op 01628, 9542, 116217/08, 1st 
Dept. 3-14-13 
 

 
Duty to Defend 

 
In finding that an insurance company was required to 
defend, the Fourth Department explained the relevant 
criteria in the context of a summary judgment motion: 
 

An insurer’s duty to defend is “ ‘exceedingly 
broad’ and an insurer will be called upon to 
provide a defense whenever the allegations of 
the complaint ‘suggest . . . a reasonable 
possibility of coverage’ ”.. .“If, liberally construed, 
the claim is within the embrace of the policy, the 
insurer must come forward to defend its insured 
no matter how groundless, false or baseless the 
suit may be” ….Thus, the duty to defend exists “ 
‘even though facts outside the four corners of 
[the] pleadings indicate that the claim may be 
meritless or not covered’ ” …. 

 
The insured has the initial burden of establishing 
coverage under an insurance policy while the 
insurer bears the burden of proving that an 
exclusion in the policy applies to defeat coverage 
… .“[E]xclusions are subject to strict construction 
and must be read narrowly” … .In order to 
establish that an exclusion defeats coverage, the 
insurer has the “heavy burden” of establishing 
that the exclusion is expressed in clear and 
unmistakable language, is subject to no other 
reasonable interpretation, and is applicable to the 

“AN INSURER’S DUTY TO DEFEND IS “ 
‘EXCEEDINGLY BROAD’ AND AN 
INSURER WILL BE CALLED UPON TO 
PROVIDE A DEFENSE WHENEVER THE 
ALLEGATIONS OF THE COMPLAINT 
‘SUGGEST . . . A REASONABLE 
POSSIBILITY OF COVERAGE’ ”.. . 
 

GEORGETOWN CAPITAL GROUP, INC. V EVEREST 
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facts ….An insurer “will be required to ‘provide a 
defense unless it can “demonstrate that the 
allegations of the complaint cast that pleading 
solely and entirely within the policy exclusions, 
and, further, that the allegations, [in toto], are 
subject to no other interpretation” ’ ” … 
.  Georgetown Capital Group, Inc. v Everest 
National Insurance Company, 82, CA 12-
01337, 4th Dept. 3-15-13 

 
 

Late Disclaimer of Coverage Invalid 
 

In finding the insurer’s (Country-Wide’s) disclaimer of 
coverage invalid, the Second Department wrote: 
 

[County-Wide’s] written disclaimer of coverage 
was untimely and invalid as a matter of law (see 
Insurance Law § 3420[d][2]). It is undisputed that 
[plaintiff] Jose R. Ramirez gave notice of the 
accident and claim to Country-Wide in a letter 
dated June 14, 2011, and that Country-Wide did 
not issue its disclaimer until August 15, 2011. 
While an insurer's time to give written notice of 
disclaimer "is measured from the point in time 
when the insurer first learns of the grounds for 
disclaimer of liability or denial of coverage" …, 
the record demonstrates that the facts supporting 
the disclaimer in this case were either apparent 
from the claim documents submitted by Ramirez 
or were readily ascertainable upon the 
performance of a cursory investigation by 
Country-Wide … . Therefore, even if some 
investigation was warranted in this matter, the 
burden was on Country-Wide to demonstrate that 
the two-month delay in disclaiming was 
reasonably related to its performance of a 
prompt, diligent, thorough, and necessary 
investigation … . Since Country-Wide merely 
made a conclusory statement that the delay was 
occasioned by its investigation, and provided no 
details with regard to the specific efforts 
undertaken in conducting that investigation, it 
failed to sustain its burden of demonstrating that 
the delay was excusable, and the disclaimer was 
untimely as a matter of law … .Matter of 
Country-Wide Ins. Co. v Ramirez, 2013 NY 
Slip Op 01828, 2012-02056, Inex No 12759/11, 
2nd Dept. 3-20-13 

  
 
Delay in Notification Justified Refusal to Defend 

and Indemnify 
 

 The Second Department determined the failure of one 
insurance company, Fage, to notify another insurance 
company, Utica, of an automobile accident until 2 ½ 
years after the accident justified Utica’s refusal to defend 
and indemnify Fage under the commercial liability 
umbrella policy issued by Utica to Fage:   

 
The umbrella policy requires Fage to notify Utica 
of an occurrence or suit as soon as practicable. 
Such a requirement is a condition precedent to 
coverage … . Where an insurance policy requires 
that notice of an occurrence be given as soon as 
practicable, notice must be given within a 
reasonable time in view of all of the 
circumstances … . Absent a valid excuse, the 
failure to satisfy the notice requirement of an 
insurance policy vitiates coverage … .   

            
Here, no notice was given to Utica by Fage until 
more than 2½ years after the subject accident 
and more than 2 years after the underlying action 
was commenced. This was an unreasonable 
delay … . Fage has provided no evidence of 
circumstances, such as lack of knowledge of the 
accident or a reasonable belief in nonliability, to 
excuse its delay … . Although Fage claims that 
its counsel was not aware of the existence of the 
umbrella policy until October 2009, such 
unawareness is not a valid excuse for the failure 
to provide Utica with timely notice … .  Ortiz v 
Fage USA Corp, 2012 NY Slip Op 02229, 2012-
00469, Index Nos 22944/07, 23217/10, 2nd 
Dept 4-3-13 

 
 

Policy Taken Out to Cover Original One Story 
Building Did Not Cover Accident on Additional 

Floors Under Construction 
 

 The First Department, in a full-fledged opinion by Justice 
Saxe, determined that an insurance police which covered 
the original one-story building did not cover the additional 
floors subsequently under construction.  In a full-fledged 
opinion by Justice Saxe (with a dissent), the First 
Department wrote:   

 
"Coverage cannot be afforded on liability for 
which insurance was not purchased" …. While 
the obligation to defend is broader than the duty 
to indemnify, it "does not extend to claims not 
covered by the policy" …. "[I]f the allegations 
interposed in the underlying complaint allow for 
no interpretation which brings them within the 
policy provisions, then no duty to defend exists" 
… .   If a policy insures a portion of a building, it 
does not cover an injury occurring in another 
portion of the building… .  Seneca Ins Co v 
Cimran Co, Inc, 2013 NY Slip Op 02360, 9226, 
1st Dept, 4-9-13 

 
 

Only (No-Fault) “N-F 5” Form Triggers 30-Day 
Period to Deny or Pay a Claim 

 
 The Second Department, in a full-fledged opinion by 
Justice Austin, determined that the UB-04 (no-fault form) 
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was not the functional equivalent of the N-F 5 (no-fault 
form).  Therefore, receipt by the no-fault carrier of the 
UB-04 form from the heath care provider did not trigger 
the 30-day period in which a no-fault insurer is required to 
pay or deny a claim. Sound Shore Med Ctr v Ne York 
Cent Mut Fire Ins Co, 2013 NY Slip Op 02390, 2011-
04975, Index No 7148/09, 2nd Dept, 4-10-13 
 
 

“Special Relationship” Between Insured and 
Broker Allowed Insured to Rely on Broker’s Duty 

to Advise 
 

 The Second Department affirmed the motion court in 
finding that a question of fact had been raised about 
whether there was a “special relationship” between the 
insured and the insurance broker such that the insured 
could rely on the broker’s expertise and duty to advise:   
 

"While it is certainly better practice for an insured 
to read its policy, an insured should have the 
right to look to the expertise of its broker with 
respect to insurance matters'… . Additionally, 
where the insured relied on the expertise of the 
agent, or there was a course of dealing over an 
extended period of time which would have put 
objectively reasonable insurance agents on 
notice that their advice was being sought and 
specially relied on, the agent could be found to 
have a duty to advise because of a special 
relationship with the insured … .  South Bay 
Cardiovascular Assoc, PC v SCS Agency, Inc, 
2013 Slip Op 02564, 2012-01964, 2012-05203, 
Index No 37328/07, 2nd Dept 4-17-13 

 
 
 Injured Party, as Well as the Insured Defendant, 

Has a Duty to Inform Insured’s Carrier of 
Incident; Failure of Timely Notice by Both the 

Insured and the Injured Party Allowed Carrier to 
Disclaim 

 
 In this case the insurer [Tower] disclaimed coverage 
because it was not given notice of the claim.  The Second 
Department determined that both the insured [Xu] and 
the injured party [Gomez] had a duty to inform the carrier 
of the incident:   
 

The question before us is whether Tower may be 
required to afford coverage to its defaulting 
insured (Xu) for the benefit of the injured party 
(Gomez) pursuant to Insurance Law § 
3420(a)(3). Gomez is not accountable, of course, 
for Xu's failure to provide notice to Tower during 
the period of nearly a year and a half  … . Still, 
even though "[i]n determining the 
reasonableness of an injured party's notice, the 
notice required is measured less rigidly than that 
required of the insureds" …, some level of 
diligence was required of Gomez, as the dissent 

reluctantly concedes, once his counsel, upon 
receipt of the certificate evidencing that coverage 
had beenrenewed five months after the incident, 
was put on notice of the likelihood (even if not a 
certainty) that Xu had been covered by a Tower 
policy at the time of the incident (see Kalthoff v 
Arrowood Indem. Co., 95 AD3d 1413, 1415 [3d 
Dept 2012] [where the insured has failed to 
comply with the notice conditions of the policy, 
"the injured party bears the burden of 
demonstrating that it made reasonable efforts to 
identify the insurer and provide it with prompt 
notice"] …). Tower Ins Co of NY v Rong Rong 
Sun, 2013 NY Slip Op 02645, 8777, 108391/10, 
1st Dept, 4-18-13 

 

 
 Failure of Freezer to Properly Cool Baked 

Goods Was an “Occurrence” (I.e., “Accident”) 
within the Meaning of the Commercial General 

Liability Policy   
 

Plaintiff manufactured a freezer used by a nonparty 
bakery.  According to the bakery, the freezer didn’t cool 
cakes to the proper temperature and the cakes were 
therefore ruined when cut, causing the bakery millions in 
damages.  The bakery sued plaintiff and plaintiff sought 
defense and indemnity from its insurer.  The insurer 
disclaimed coverage, arguing that the facts did not 
constitute a covered “occurrence” (i.e. “accident”) within 
the meaning of the policy.  In affirming the denial of the 
insurer’s motion to dismiss (there was a dissent), the First 
Department wrote:   
 

Courts have held that commercial general liability 
(CGL) policies do not insure against faulty 
workmanship in the work product itself … . 
However, such policies do insure against 
property damage caused by faulty workmanship 
to something other than the work product … . 
Plaintiff does not seek coverage simply for 
allegedly faulty workmanship that caused the 
defect in the freezer. Rather, it seeks defense 
and indemnity for property damage that [the 
bakery], a third party, alleged that it suffered 
because of a defect in the freezer. Indeed, in 
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George A. Fuller Co. (200 AD2d 255), on which 
defendant places much reliance, the damage 
occurred to the property upon which the 
contractor performed the work - that is, to the 
work product itself. Plaintiff, by contrast, seeks 
coverage for the damage to the cakes, not to the 
freezer. This damage is precisely the kind that 
plaintiff's CGL policy contemplated, and 
therefore, the complaint properly alleges an 
"occurrence" within the meaning of the policy … . 
[the bakery’s]  loss of use of the facility 
specifically built to house the freezer is also 
covered under the policy, since "property 
damage" is defined to include "[l]oss of use of 
tangible property that is not physically 
injured."  I.J. White Corp v Columbia Cas Co, 
2013 NY Slip Op 02500, 651505/11, 8420, 1st 
Dept 4-16-13 

 
 
Person May Have More that One Residence for 

Insurance Purposes 
 
 The Second Department determined Supreme Court 
erred by not holding a hearing to determine whether the 
respondent was an “insured” within the meaning of an 
automobile insurance policy. Noting that a person can 
have more than one residence for insurance purposes, 
the Second Department wrote:   
 

The endorsement defines an insured as, inter 
alia, any relative of the named insured while a 
resident of the same household as the named 
insured. While "[a] person can have more than 
one residence for insurance coverage purposes, 
residency in this context generally entails 
something more than mere temporary or physical 
presence, and requires some degree of 
permanence and intention to remain … . The 
petitioner submitted sufficient evidence with 
regard to the residence addresses of the 
respondent to raise a genuine issue regarding 
whether the respondent was a resident of her 
brother's household at the time of the subject 
accident … .   Matter of A Cent Ins Co v 
Williams, 2013 NY Slip Op 02774, 2nd Dept, 4-
24-13 

 
 
 Material Misrepresentation Rendered Insurance 

Policy Void Ab Initio 
 

 In determining that a material misrepresentation (i.e., no 
roofing work would be done) allowed the rescission of an 
insurance policy, rendering the policy void ab initio, the 
Second Department wrote:   
 

"To establish the right to rescind an insurance 
policy, an insurer must show that its insured 
made a material misrepresentation of fact when 

he or she secured the policy" … . "A 
misrepresentation is material if the insurer would 
not have issued the policy had it known the facts 
misrepresented" (…see Insurance Law § 
3105[b]…). " To establish materiality as a matter 
of law, the insurer must present documentation 
concerning its underwriting practices, such as 
underwriting manuals, bulletins, or rules 
pertaining to similar risks, that show that it would 
not have issued the same policy if the correct 
information had been disclosed in the 
application'" … . " [M]aterial misrepresentations . 
. . if proven, would void the . . . insurance policy 
ab initio'" … .  Meah v A Aleem Constr, Inc, 
2013 NY Slip Op 02727, 2nd Dept, 4-23-13 

INTENTIONAL TORTS 
 
 

False Arrest, Malicious Prosecution, and 1983 
Actions Allowed to Proceed 

  
In reversing the trial court’s grant of summary judgment to 
the defendants in an action for false arrest, malicious 
prosecution and violation of 42 USC 1983, the Second 
Department wrote: 
 

…[I]n opposition to the Allstate defendants' prima 
facie showing, the plaintiff raised triable issues of 
fact as to whether the Allstate defendants 
affirmatively induced law enforcement officials to 
act by taking an active part in the arrest and 
procuring it to be made, or by engaging in active, 
officious, and undue zeal to the point where the 
law enforcement officials were not acting of their 
own volition … . The plaintiff's submissions were 
also sufficient to raise triable issues of fact as to 
whether the Allstate defendants intentionally 
provided false information to law enforcement 
officials or withheld material information …, 
thereby permitting an inference of actual malice 
… . The plaintiff's submissions additionally raised 
triable issues of fact as to whether the Allstate 
defendants "engaged in a conspiracy with state 

"TO ESTABLISH THE RIGHT TO RESCIND 
AN INSURANCE POLICY, AN INSURER 
MUST SHOW THAT ITS INSURED MADE A 
MATERIAL MISREPRESENTATION OF 
FACT WHEN HE OR SHE SECURED THE 
POLICY" … 

MEAH V A ALEEM CONSTR 
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officials to deprive [plaintiff] of federal rights" … . 
Accordingly, the Supreme Court should have 
denied the Allstate defendants' motion for 
summary judgment dismissing the complaint 
insofar as asserted against them. Robles v City 
of New York, 2013 NY Slip Op 01814, 2011-
11017, Index No 27364/07, 2nd Dept. 3-20-13 

 
 
Summary Judgment Favor of Plaintiff-Company 
in Trespass Action Against Protesters Affirmed 

 
 The Fourth Department affirmed the grant of summary 
judgment for trespass against People United for 
Sustainable Housing (PUSH).  PUSH had staged 
“demonstrations concerning plaintiff’s use of funding it 
received to assist low-income customers with heating 
costs and increasing the energy efficiency of their 
homes.”  The Court determined the allegations of 
trespass were subject to the heightened standard of proof 
under the Civil Rights Law and further determined the 
heightened standard had been met:              
 

According to [PUSH], this action constituted an 
impermissible Strategic Lawsuit Against Public 
Participation (SLAPP action) in violation of Civil 
Rights Law § 76-a (1), because it hindered 
defendants’ efforts to challenge the use by 
plaintiff of the funding in question … .  
* * *               
We … reject plaintiff’s contention that the 
allegations in the trespass claims against PUSH 
do not constitute allegations within the meaning 
of a SLAPP action, inasmuch as they are indeed 
materially related to PUSH’s challenge to 
plaintiff’s application to renew its CIP permit. 
Thus, plaintiff’s action against PUSH was subject 
to “a heightened standard of proof” to avoid 
dismissal … . * * *             “The elements of a 
cause of action sounding in trespass are an 
intentional entry onto the land of another without 
justification or permission . . . , or a refusal to 
leave after permission has been granted but 
thereafter withdrawn” … . It is well established 
that trespassing is not a protected First 
Amendment activity … . National Fuel Gas 
Distribution Corporation v PUSH Buffalo, et 
al, 318, CA—12-01219, 4th Dept. 3-22-13  
 
 

 Criteria for 1983 Action Against Municipality 
Based On Policy or Custom 

 
 In reversing the trial court’s setting aside a verdict in 
favor of the plaintiff in an action for false arrest, the 
Second Department laid out the criteria for a 1983 action 
against a municipality in this context:   
 

… [A]plaintiff may prevail on a cause of action to 
recover damages pursuant to 42 USC § 1983 

against a municipality where the plaintiff proves 
the existence of "(1) an official policy or custom 
[on the part of a municipal defendant] that (2) 
cause[d] the claimant to be subjected to (3) a 
denial of a constitutional right" … . "For a cause 
of action pursuant to 42 USC § 1983 to lie 
against a municipality, the action that is alleged 
to be unconstitutional must implement[ ]or 
execute[ ] a policy statement, ordinance, 
regulation, or decision officially adopted and 
promulgated by that body's officers'" …, or have 
occurred pursuant to a practice "so permanent 
and well settled as to constitute a custom or 
usage' with the force of law" … .   

          
"A municipal custom or policy can be shown by 
establishing that an official who is a final policy 
maker directly committed or commanded the 
violation of the plaintiff's rights" … . Liability for a 
violation of 42 USC § 1983 may be predicated on 
"a single act, as long as it is the act of an official 
authorized to decide policy in that area" … 
.  Bassett v City of Rye, 2013 NY Slip Op 
02037, 2011-10149, Index No 20430/05, 2nd 
Dept 3-27-13 

 
 

No “Civil Conspiracy” Tort in New York; 
However Conspiracy-Theory Can Link 

Participants to Underlying Substantive Tort 
 

The plaintiff sued the defendant alleging the defendant 
conspired with plaintiff’s former husband to file a false 
report with the police, resulting in plaintiff’s arrest and 
criminal prosecution (civil conspiracy).  In determining the 
motion court should have granted defendant’s motion for 
summary judgment, the Second Department wrote: 
 

"Although an independent cause of action for civil 
conspiracy is not recognized in this State, a 
plaintiff may plead the existence of a conspiracy 
in order to connect the actions of the individual 
defendants with an actionable, underlying tort 
and establish that those actions were part of a 
common scheme" … . "The allegation of 
conspiracy carries no greater burden, but also no 
less, than to assert adequately common action 
for a common purpose by common agreement or 
understanding among a group, from which 
common responsibility derives" … . Therefore, 
under New York law, "[i]n order to properly plead 
a cause of action to recover damages for civil 
conspiracy, the plaintiff must allege a cognizable 
tort, coupled with an agreement between the 
conspirators regarding the tort, and an overt 
action in furtherance of the agreement" …. "A 
bare conclusory allegation of conspiracy is 
usually held insufficient" … . Faulkner v City of 
Yonkers, 2013 NY Slip Op 02538, 2011-11173, 
Index No 20679/08, 2nd Dept 4-17-13 
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Slander Per Se Complaint Not Based Upon 

“Serious Crime” (Trespass) 
 
In affirming the dismissal of a complaint alleging slander 
per se based upon the accusation defendant had 
committed trespass, the Third Department explained: 
 

A statement will fall into one of the four 
categories of slander per se when  it is so 
noxious and injurious by nature that the law 
presumes that pecuniary damages will result 
and, thus, special damages need not be alleged 
….  As relevant here, "slander per se" includes 
"statements . . . charging [a] plaintiff with a 
serious crime," but "the law distinguishes 
between  serious and  relatively minor offenses, 
and  only statements regarding the former are 
actionable without proof of damage" … .  * * *  
In any event, even construing the complaint 
liberally and according plaintiff the benefit of 
every favorable inference, it does not set forth 
the allegedly defamatory statement with sufficient 
particularity to satisfy the requirement of 
CPLR  3016… .  Martin v Hayes, 515024, 3rd 
Dept, 4-25-13 

LEGAL MALPRACTICE 
 
 

Attorney’s Failure to Investigate Client’s 
Premises Liability Claim Before Encouraging 

Settlement Raised Issue of Fact About 
Malpractice 

 
 In this legal malpractice action, the trial court ruled 
plaintiff had raised issues of fact concerning whether his 
attorney failed to adequately investigate the plaintiff’s 
premises liability claim before encouraging the plaintiff to 
settle.  In affirming the trial court, the First Department 
noted that the settlement agreement did not bar the legal 
malpractice action:   
 

For a claim for legal malpractice to be successful, 
"a plaintiff must establish both that the defendant 
attorney failed to exercise the ordinary 
reasonable skill and knowledge commonly 
possessed by a member of the legal profession 
which results in actual damages to a plaintiff and 
that the plaintiff would have succeeded on the 
merits of the underlying action but for' the 
attorney's negligence" …. A client is not barred 
from a legal malpractice action where there is a 
signed "settlement of the underlying action, if it is 
alleged that the settlement of the action was 
effectively compelled by the mistakes of counsel" 

….   *  *  *   
 
In this specific case, given plaintiff's lack of sophistication 
and his limited education, defendant's statement that he 
never conducted any investigation, except for speaking to 
plaintiff for a very limited time, raises a question of fact as 
to whether defendant adequately informed himself about 
the facts of the case before he conveyed the settlement 
offer. Angeles v Aronsky, 2013 NY Slip Op 02454, 
8925, 100091/09, 1st Dept, 4-11-13 
 
 
 

LIMITED LIABILITY COMPANY 
 
 

Buyout Upon Dissolution Can Be Ordered by 
Judge 

 
The Second Department determined a court can order a 
buyout of another’s interest in a limited liability company 
(LLC) upon judicial dissolution of the LLC:   
 

The Limited Liability Company Law “does not 
expressly authorize a buyout in a dissolution 
proceeding “ … . Nonetheless, in certain 
circumstances, a buyout may be an appropriate 
equitable remedy upon the dissolution of an LLC 
… . Under the facts of this case, the remedy of a 
buyout by the plaintiff is appropriate … . Contrary 
to the defendant’s contention, the provisions of 
the LLC agreement regarding dissolution of the 
LLC do not preclude an order authorizing a 
buyout upon the judicial dissolution of the LLC 
pursuant to Limited Liability Company Law § 702 
… . Mizrahi v Cohen, 2013 NY Slip Op 02056, 
2012-02021, Index No 3865/10, 2nd Dept 3-27-
13 

 
 
 

MEDICAID 
 
 

Assets Allegedly Wrongly Appropriated by 
Fiduciary Deemed “Asset-Transfers” for 

Purpose of Qualifying for Medicaid 
 
Pursuant to a power of attorney granted to Williams, 
petitioners’ decedent’s assets were transferred to joint 
accounts with Williams and decedent on the 
accounts.  Some of the funds were used by Williams for 
personal purposes.  When decedent applied for Medicaid 
benefits to pay for nursing home care, the benefits were 
denied by the Department of Health because it was 
determined that certain assets had been transferred for 
the purpose of qualifying for Medicaid.  Petitioners 
brought an Article 78 proceeding arguing that Williams 
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wrongly appropriated the assets and, therefore, the 
assets were not transferred to qualify for Medicaid.  In 
upholding the Department of Health’s asset-transfer 
finding, the Third Department wrote: 
 

In this regard, petitioners contend that Williams 
breached her fiduciary duty to decedent and 
engaged in self-dealing, thus establishing that 
"the assets [in question] were transferred 
exclusively for a purpose other than to qualify for 
medical assistance" and invoking the exception 
set forth in Social Services Law § 366 (5) (e) (4) 
(iii) (B). Although there arguably is evidence in 
the record that could support such a conclusion, 
given the existence of the joint checking 
accounts and the powers conferred upon 
Williams with respect to financial transactions, 
substantial evidence supports the Department of 
Health's conclusion that petitioners failed to 
overcome the presumption that the stocks were 
sold and "the proceeds were transferred – at 
least in part – in order to qualify for Medicaid" … 
.Petitioners' related assertion – that decedent 
lacked the mental capacity to manage his 
finances – is equally unavailing, as the record 
does not establish that decedent was 
incapacitated at the time the power of attorney 
was granted or the  joint accounts at 
issue  were  established. Under such 
circumstances, substantial evidence supports the 
Department of Health's determination that 
petitioners  did  not  demonstrate  their 
entitlement to the claimed exception.  Matter of 
Conners… v Berlin …, 515536, 3rd Dept, 4-11-
13 

 

 
 

MEDICAL MALPRACTICE 
 
 

Failure to Instruct Jury that Medical Practice 
Guidelines Did Not Set Forth the Applicable 

Standard of Care Required Reversal 
 

The case turned on whether the defendant failed to 
recommend and perform a timely colonoscopy (the 
plaintiff, who had a history of colon polyps, contracted 

colon cancer).  At trial the defendant doctor was allowed 
to introduce in evidence guidelines published by the 
American Gastroenterological Association which included 
the recommended frequency of colonoscopies.  The 
plaintiff objected and requested a limiting instruction 
informing the jury that the guidelines “did not set forth the 
standards of care with regard to the diagnosis and 
treatment of plaintiff’s colon cancer.” The trial court gave 
a cursory limiting instruction at the time the guidelines 
were admitted, and told the jury another instruction would 
be forthcoming.  The trial court subsequently declined to 
give any further instructions on the issue.  In reversing 
the judgment for the defendant and ordering a new trial, 
the First Department wrote:  
 

The court erred in failing to give the instruction 
that plaintiff requested. Although the trial court's 
instruction informed the jury that it was to make 
its determination based on "all the evidence," this 
instruction was not sufficient to guide the jury on 
how to apply the Guidelines to the facts before it. 
The court's instruction as rendered failed to make 
clear to the jury that the Guidelines were simply 
recommendations regarding treatment, and thus, 
that compliance with the Guidelines did not, in 
and of itself, constitute good and accepted 
medical practice … . The trial court should have 
given the jury an instruction specifically stating 
that the Guidelines were not the same as 
standards of care and that the jury was to make 
its determination based on the particular 
circumstances of the case, not on the Guidelines 
alone. Introducing the Guidelines into evidence 
without the appropriate limiting instruction 
allowed the jury to infer that a physician need not 
exercise professional judgment with regard to 
individual patients, but could simply abide by the 
recommendations promulgated in the 
Guidelines.  Hall v Kiyici, 2013 NY Slip Op 
01616, 9067, 23531/05, 1st Dept. 3-14-13 

 
 
“Emergency Exception” to Rule Hospital Is Not 

Vicariously Liable for Negligence of Non-
Employee Physicians Did Not Apply 

 
The Second Department determined the hospital’s 
(Winthrop-University Hospital’s) motion for summary 
judgment dismissing the cause of action alleging it was 
vicariously liable for the actions of a non-employee 
physician (Raio) should have been granted.  The hospital 
demonstrated that the “emergency room exception” to 
vicarious liability for the negligence of a non-employee 
physician did not apply: 
 

"In general, a hospital may not be held 
vicariously liable for the                malpractice of a 
private attending physician who is not an 
employee" … . "However, an exception to the 
general rule exists when a patient comes to the 
emergency room seeking treatment from the 

THE TRIAL COURT SHOULD HAVE GIVEN 
THE JURY AN INSTRUCTION 
SPECIFICALLY STATING  
THAT THE GUIDELINES WERE NOT THE 
SAME AS STANDARDS OF CARE …” 

HALL V KIYICI 
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hospital and not from a particular physician of the 
patient's choosing" … . 

 
Here, Winthrop-University Hospital made a prima 
facie showing of its entitlement to judgment as a 
matter of law dismissing so much of the 
complaint as alleged that it was vicariously liable 
for the alleged malpractice of Raio by submitting 
evidence that Raio was not an employee of 
Winthrop-University Hospital, but rather, an 
attending physician at the hospital …. 
Furthermore, Winthrop-University Hospital made 
a prima facie showing that the emergency room 
exception was inapplicable, by demonstrating 
that the decedent was referred to Raio's care by 
his own internist … .  Giambona v Hines, et al, 
2013, NY Slip Op 01803, 2011-05943, Ind No 
7819/07, 2nd Dept. 3-20-13 

 
  
Expert Affidavit Did Not Raise a Question of Fact 

 
In affirming the grant of summary judgment to the 
defendant hospital, the Second Department explained the 
flaws in the plaintiffs’ expert’s affidavit, finding the expert 
did not lay a foundation for an opinion outside the 
expert’s area of specialization and made “speculative” 
and “conclusory” assertions: 
 

In opposition, the affidavit of the plaintiffs' expert 
did not raise a triable issue of fact. When, as 
here, "a physician opines outside his or her area 
of specialization, a foundation must be laid 
tending to support the reliability of the opinion 
rendered" … . Here, the plaintiffs' expert failed to 
lay the requisite foundation. Moreover, even 
assuming the requisite foundation had been laid, 
the expert's assertions that a diagnosis of the 
fracture at the hospital would have led to 
adequate immobilization, without specifying what 
adequate immobilization would have entailed, 
and may have resulted in "normal healing," are 
conclusory and speculative, and thus, insufficient 
to raise a triable issue of fact as to causation … . 
Shashi v Nassau Communities Hosp., 2013 
NY Sip Op 01818, 2011-04552, Index No 
15636/08, 2nd Dept. 3-20-13 

 
 
Falling Off X-Ray Table Raised Question of Fact 

 
 The Fourth Department determined plaintiff had raised a 
question of fact re: medical malpractice where decedent 
fell off an x-ray table when the attendant left the room to 
develop the x-rays: 
 

Defendant failed to meet its “ ‘initial burden of 
establishing the absence of any departure from 
good and accepted medical practice or that the 
plaintiff[’s decedent] was not injured thereby’ ” … 
. With respect to decedent’s fall from the X ray 

table, defendant failed to present competent 
proof that it did not deviate from the applicable 
standard of care when the technician left the 
room to develop the X rays that had just been 
taken, with decedent still on the table.  Welsh, et 
al, v St Elizabeth Medical Center, 332, CA 12-
01576, 4th Dept. 3-22-12 

 
 

Assisting Resident Can Not Be Sued for 
Malpractice 

 
In dismissing a medical malpractice complaint against a 
resident who assisted another doctor during surgery, the 
Second Department wrote:   
 

A resident or fellow who is supervised by a 
doctor during a medical procedure, and who 
does not exercise any independent medical 
judgment, cannot be held liable for medical 
malpractice unless the resident or fellow knows 
that the supervising doctor's orders are so clearly 
contraindicated by normal practice that ordinary 
prudence requires inquiry into the correctness of 
the orders, or the resident or fellow commits an 
independent act that constitutes a departure from 
accepted medical practice …. Poter v Adams, 
2014 NY Slip Op 02061, 2012-03922, Index No 
27069/09, 2nd Dept 3-27-13 

 
 

Question of Fact Raised by Competing Expert 
Affidavits Re: Proximate Cause 

 
 In reversing the trial court’s dismissal of a medical 
malpractice complaint, the First Department wrote:   
 

In this medical malpractice appeal, defendants 
do not dispute that they departed from the 
accepted standard of care by incorrectly 
informing plaintiff that her April 9, 2007 PET scan 
was negative for recurrent cancer and not 
correcting that misinformation until November 
2007. Defendants argue that the six month delay 
in notification did not cause plaintiff any injury. 
Defendants met their initial burden of establishing 
their entitlement to judgment as a matter of law 
… . However, the motion court erred in finding 
that plaintiff failed to raise an issue of fact 
requiring the denial of defendants' motion and a 
trial. The issue of whether a doctor's negligence 
is more "likely than not a proximate cause of [a 
plaintiff's] injury" is usually for the jury to decide… 
. There is a substantial dissent by Justice 
DeGrasse. Polanco v Reed, et al, 2013 NY Slip 
Op 02317, 303169/08, 8662A, 1st Dept 4-4-13 
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Malpractice/Negligence Claims Can Not Be 
Brought By Party Not In Privity with Law Firm 

 
 The Second Department dismissed a complaint against 
a law firm for malpractice because the law firm was not in 
privity with the plaintiffs with respect to the real estate 
transactions at issue.  The law firm represented the 
defendant in the transactions: 
 

The law firm established, prima facie, its 
entitlement to judgment as a matter of law 
dismissing the third and fourth causes of action. 
In this regard, the law firm submitted evidence 
demonstrating that it was not in privity with the 
plaintiffs with respect to the subject transactions. 
"In New York, a third party, without privity, cannot 
maintain a claim against an attorney in 
professional negligence, absent fraud, collusion, 
malicious acts or other special circumstances'" … 
. Accordingly, the law firm established its 
entitlement to judgment as a matter of law 
dismissing the negligence cause of action. 
Moreover, the law firm submitted evidence 
demonstrating that it made no material 
misrepresentations to the plaintiffs …, thus 
establishing its entitlement to judgment as a 
matter of law dismissing the fraud cause of 
action. In opposition, the plaintiffs failed to raise a 
triable issue of fact … . Therefore, the Supreme 
Court should have granted that branch of the law 
firm's motion which was for summary judgment 
dismissing the third and fourth causes of 
action.  Zinnanti v 513 Woodward Ave Realty, 
LLC, 2013 NY Slip Op 02244, 2011-10407, 
Index No 3092/10, 2nd Dept 4-3-13 

 
 

Continuing Course of Treatment Doctrine Not 
Applicable 

 
In a medical malpractice action, plaintiff alleged her 
pediatrician [Walders] was negligent in failing to properly 
address the condition of her foot, which turned out to be a 
symptom of a disorder that went undiagnosed for many 
years.  In upholding the trial court’s determination that the 
“continuing course of treatment” doctrine (which would 
toll the statute of limitations) did not apply, the Third 
Department explained: 
 

A  "course  of treatment  speaks  to affirmative 
and ongoing conduct by the physician" which is 
recognized as such by both the patient 
and  physician … .Notably, a  "[r]outine 
examination of a seemingly healthy  patient, 
or  visits concerning  matters  unrelated  to  the 
condition  at issue giving rise to  the  claim, 
are  insufficient to invoke  the  benefit of 
the  [continuous  treatment]  doctrine" … . Here, 
the record is devoid of any evidence that would 
support a finding that Walders provided 

affirmative treatment to plaintiff for a condition 
related to her foot and Walders' failure to 
diagnose or treat the condition in response to the 
concerns of plaintiff's mother does not, by itself, 
establish an ongoing course of treatment … . 
Dugan v Troy Pediatrics, LLP, 515407, 3rd 
Dept 4-11-13 

 

 
Expert Affidavit in Support of Hospital’s Motion 

for Summary Judgment Not Sufficient 
 

 In this medical malpractice case, the plaintiff alleged a 
delay in performing an emergency cesarean section 
resulted in oxygen-deprivation-injury to her baby.  In 
affirming the denial of summary judgment to the hospital, 
the Third Department noted that the affidavits submitted 
on behalf of the hospital did not directly address with 
substantive facts the evidence of a delay in assembling 
the surgical team: 
 

To establish a party's entitlement to summary 
judgment, a physician's affidavit "must be 
detailed, specific and factual in nature" and may 
not simply assert in conclusory fashion that a 
defendant complied with the standard of care 
without relating the contention to the particular 
facts at issue …. In the absence of any factual 
discussion of the delay, [the] general assertion 
that NDH "acted at all times in a prompt, timely, 
and reasonable manner" lacks specificity. 
Accordingly, NDH failed to establish its prima 
facie entitlement to summary judgment, and it is 
unnecessary to address the sufficiency of 
plaintiffs' opposing papers … .  Olinsky-Paul v 
Jaffe, et al, 514904, 3rd Dept 4-11-13 

 
 

Out-of-Pocket Expenses Must Be Alleged in 
Claim Based on Alleged Failure to Detect Child’s 

Medical Condition In Utero 
 

 In dismissing a medical malpractice action which was 
based upon a physician’s alleged failure to detect a 
medical condition from the review of a sonogram, a 
condition which may have caused the parents to 
terminate the pregnancy, the Second Department 
reviewed the available damages in such an action. 
Ultimately the Second Department determined that the 
plaintiffs’ failure to raise a question of fact about future 
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expenses they will incur for care of the child (currently 
paid for by Medicaid) required dismissal of the complaint: 
 

Although a child with a disability may not 
maintain a wrongful life cause of action, the 
child’s parents may, under certain circumstances, 
maintain a cause of action on their own behalf to 
recover the extraordinary costs incurred in raising 
the child … . To succeed on such a cause of 
action, which “sound[s] essentially in negligence 
or medical malpractice,” the plaintiffs “must 
demonstrate the existence of a duty, the breach 
of which may be considered the proximate cause 
of the damages suffered by” them … . 
Specifically, the parents must establish that 
malpractice by a defendant physician deprived 
them of the opportunity to terminate the 
pregnancy within the legally permissible time 
period, or that the child would not have been 
conceived but for the defendant’s malpractice … . 
Further, the claimed damages cannot be based 
on mere speculation, conjecture, or surmise, and, 
when sought in the form of extraordinary 
expenses related to caring for a disabled child, 
must be necessitated by and causally connected 
to the child’s condition …. The “parents’ legally 
cognizable injury’ is the increased financial 
obligation arising from the extraordinary medical 
treatment rendered the child during minority’” … . 
Since the parents’ recovery is limited to their 
personal pecuniary loss, expenses covered by 
other sources such as private insurance or public 
programs are not recoverable ….  Mayzel v 
Moretti, 2013 NY Slip Op 02379, 2011-11393, 

MENTAL HYGIENE LAW 
 
 

Petition for Retention for Involuntary Psychiatric 
Treatment Granted 

  
In determining the hospital’ petition for retention of a 
patient for involuntary psychiatric care should have been 
granted, the Second Department wrote:             
 

Paulina D. is a 23-year-old woman who suffers 
from severe anorexia nervosa. She has been at 

Elmhurst Hospital (hereinafter the Hospital) 
"continually" for 15 months. At one point during 
that period, Paulina D. weighed only 52 pounds. 
Orders were issued directing her involuntary 
admission and retention at the Hospital pursuant 
to Mental Hygiene Law §§ 9.27 and 9.33. In 
January 2013, the Hospital petitioned for an 
order authorizing Paulina D.'s continued 
involuntary retention pursuant to Mental Hygiene 
Law § 9.33. …           

 
"Pursuant to Mental Hygiene Law § 9.33, the 
Supreme Court may authorize the retention of a 
patient in a hospital for involuntary psychiatric 
care upon proof by clear and convincing 
evidence that the patient is mentally ill and in 
need of further care and treatment, and that the 
patient poses a substantial threat of physical 
harm to himself [or herself] or others" … .  Matter 
of Paulina D, 2013 Slip Op 01988, 2012-02212, 
Index No 500039/13, 2nd Dept 3-22-13 

 
 
 

MUNICPAL LAW 
 

 
County Executive Has Authority to Commence 

Lawsuit Without Resolution from County 
Legislature 

 
The Fourth Department determined the Erie County 
Executive had the authority to bring a lawsuit alleging 
fraud on the part of a County Commissioner which 
resulted in the payment of more than $4,000,000 for 
goods and services that had not been provided.  The 
defendant contended the County could not bring the suit 
absent a resolution by the County Legislature.  The 
Fourth Department wrote: 
 

There is no dispute that the County Legislature 
did not pass a resolution authorizing the 
commencement of this action. Contrary to 
defendant’s contention, however, we conclude 
that, notwithstanding the absence of such a 
resolution, the County Executive was empowered 
to commence this action on behalf of the County 
(see Matter of County of Rockland v Town of 
Clarkstown, 167 Misc 2d 367, 371). Under the 
County Charter, the County Executive is the 
Chief Executive Officer, the administrative head 
of the County government, and the Chief Budget 
Officer of the County.The County Charter grants 
the County Executive “all necessary incidental 
powers to perform and exercise any of the duties 
and functions specified . . . or lawfully delegated 
to him” (Erie County Charter § 302 [former (n)], 
now [m]).The County Executive is empowered by 
the County Charter to authorize the County  

THE “PARENTS’ LEGALLY COGNIZABLE 
INJURY’ IS THE INCREASED FINANCIAL  
OBLIGATION ARISING FROM THE 
EXTRAORDINARY MEDICAL TREATMENT 
RENDERED THE CHILD DURING 
MINORITY’”… 

MAYZEL V MORETTI 



 

 83 

Attorney to commence civil litigation to enforce 
any of the duties and functions lawfully 
designated to the County Executive (see § 602; 
see also § 302 [former (m)], now [l]; [former (n)], 
now [m]).Inasmuch as this action seeks to 
recover over $4 million dollars of the County’s 
funds that were allegedly improperly paid under 
the M/A-Com contract as a result of defendant’s 
alleged fraud, we conclude that the County 
Executive’s duties as Chief Executive Officer and 
Chief Budget Officer of the County clearly 
embrace the subject matter of this action and 
empower him to authorize the County Attorney to 
commence the litigation (see Rockland County, 
167 Misc 2d at 371).  Justices Sconiers and 
Whalen disagreed in a substantial 
dissent.  County of Erie v M/A-Com, Inc., et al, 
1184, CA 12-00075, 4th Dept. 3-15-13 

 
 
Criteria for Evaluating County Bidding Process 

Explained 
 

Rockland County sought bids for public bus 
transportation. The respondent, Brega Transportation 
Corporation [hereinafter “Brega”], protested the county’s 
bid specifications as exclusionary and discriminatory and 
Supreme Court agreed.  The Second Department 
reversed Supreme Court’s determination that Rockland 
County’s Invitation to Bid for Transit Operations and 
Maintenance [hereinafter “RFB”] violated Municipal Law 
103.    After explaining the criteria for evaluation of a 
bidding process, the Second Department wrote:   
 

Where bid specifications are "not facially 
anticompetitive," courts apply "ordinary rational 
basis review" …. A "’spectral appearance of 
impropriety' is insufficient proof to disturb a 
[municipality's] determination under the 
competitive bidding statutes" … . Instead, a party 
challenging a procurement "has the burden to 
demonstrate actual' impropriety, unfair dealing or 
some other violation of statutory requirements"… 
.  Here, the Supreme Court improperly shifted the 
burden of proof from Brega to the county. Since 
Brega made only conclusory assertions and 
failed to demonstrate that the county's bid 
specifications were irrational or exclusionary, the 
court erred in invalidating the RFB on that 
basis… .  Brega Transp Corp b Brennan, 2013 
NY Slip Op 02707, 2012-03188, Index No 
498/12, 2nd Dept, 4-24-13 

 
 
 
 
 
 
 
 
 

MUNICPAL LAW/NOTICE OF 
CLAIM 

 
 

Notice of Claim Deemed Insufficient to Allege 
Negligent Design or Construction of Road 

 
 The Second Department dismissed a complaint against 
a town because the notice of claim alleged "damages for 
negligence arising out of the use, operation, ownership, 
maintenance, custody, and control of Hynes Road" but 
did not allege defective design or negligent construction 
of a road, the specific theories alleged in the complaint:   
 

A notice of claim which, inter alia, sufficiently 
identifies the claimant, states the nature of the 
claim and describes the time when, the place 
where, and the manner in which the claim arose, 
is a condition precedent to asserting a tort claim 
against a municipality … . While a claimant need 
not state "a precise cause of action in haec verba 
in a notice of claim" …, "a party may not add a 
new theory of liability which was not included in 
the notice of claim"… . 
 
Here, the Town established its prima facie 
entitlement to judgment as a matter of law 
dismissing the complaint insofar as asserted 
against it by submitting proof that the notice of 
claim made no allegations that the Town 
defectively designed or negligently constructed 
the roadway where the accident occurred … 
.  Crew v Town of Beekman, 2013 NY Slip Op 
02370, 2011-10932, Index No 7540/07, 2nd 
Dept, 4-10-13 

 
 
 

MUNICIPAL LAW/NOTICE OF 
CLAIM/1983 ACTION 

 
 

Failure to Allege Negligent Provision of Medical 
Care in Notice of Claim Required Dismissal of 

Negligence Cause of Action 
 

 Failure to Allege Facts Demonstrating a Custom 
or Practice of Providing Inadequate Medical 
Care Required Dismissal of 1983 Causes of 

Action 
 
After a trial awarded the plaintiff over $17,000,000, the 
Second Department reversed determining (1) the 
negligent provision of medical care cause of action 
should have been dismissed because it was not included 
in the notice of claim, and (2) the 1983 causes of action 
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should have been dismissed because they were not 
adequately pled in the complaint: 
 

Here, the notice of claim failed to set forth any 
allegations of negligence on the part of the 
defendants regarding the deprivation of medical 
treatment to the plaintiff when he was in police 
custody. Therefore, the Supreme Court should 
have directed dismissal of so much of the 
complaint as alleged negligence, due to the 
plaintiff's failure to file a proper notice of claim 
(see General Municipal Law § 50-e[2] … .  * * * 

 
To hold a municipality liable under § 1983 for the 
conduct of employees below the policymaking 
level, a plaintiff must show that the violation of his 
or her constitutional rights resulted from a 
municipal custom or policy …. Similarly, where 
claims are asserted against individual municipal 
employees in their official capacities, there must 
be proof of a municipal custom or policy in order 
to permit recovery, since such claims are 
tantamount to claims against the municipality 
itself …. Here, the complaint failed to allege any 
facts from which it could be reasonably inferred 
that the defendants had a policy or custom of 
depriving medical treatment to persons in police 
custody ….  Vargas v City of New York, 2013 
NY Slip Op 02391, 2011-02266, 2011-08980, 
2011-09609, Index No 33215/07, 2nd Dept, 4-
10-13 
 
 

 

NOTARY PUBLIC  
 
 

No Need to Demonstrate Detrimental Reliance to 
Recover for Misconduct by Notary Public 

 
The Second Department determined that “detrimental 
reliance” does not need to be demonstrated to recover for 
misconduct by a notary public under Executive Law 
section 135 where the plaintiff does not allege fraud as 
the theory of recovery.  The plaintiff in this case alleged 
the notary’s misconduct resulted in the recording of a 
forged deed which caused the subrogors to sustain 
damages.  In reversing the trial court’s dismissal of the 
notarial-misconduct cause of action, the Second 
Department wrote: 
 

Executive Law § 135 provides, in relevant part, 
that "[f]or any misconduct by a notary public in 
the performance of any of his powers such notary 
public shall be liable to the parties injured for all 
damages sustained by them." Thus, the plain 
language of the statute does not require a 
showing of detrimental reliance … . Rather, a 
plaintiff seeking to recover under that section 

need only show that the notary engaged in 
notarial misconduct and that such misconduct 
was a proximate cause of the plaintiff's injury … 
. Chicago Title Insurance Co. v LaPierre, 2013 
NY Slip Op 01523, 2012-05101, Index No 
15384/08, 2nd Dept. 3-13-13 

 
 
 

PIERCING CORPORATE VEIL 
 
 

Usual Criteria for Piercing the Corporate Veil 
Applied in Fraudulent Conveyance Action 

 
The First Department determined the “pierce the 
corporate veil” causes of action should be dismissed, 
applying the usual “pierce the corporate veil” criteria in a 
“fraudulent conveyance” case:   
 

"In order for a plaintiff to state a viable claim 
against a shareholder of a corporation in his or 
her individual capacity for actions purportedly 
taken on behalf of the corporation, plaintiff must 
allege facts that, if proved, indicate that the 
shareholder exercised complete domination and 
control over the corporation and abused the 
privilege of doing business in the corporate form 
to perpetrate a wrong or injustice" … . "Factors to 
be considered in determining whether the owner 
has abused the privilege of doing business in the 
corporate form include whether there was a 
failure to adhere to corporate formalities, 
inadequate capitalization, commingling of assets, 
and use of corporate funds for personal use … . 
In opposition to the [defendants’] motion for 
summary judgment, plaintiff failed to proffer any 
evidence of the above factors. Contrary to 
plaintiff's claim, the factors mentioned [above] 
remain relevant even in a fraudulent conveyance 
case … .  D’Mel & Associates v Athco, Inc, et 
al, 9713, 602486/09, 1st Dept 4-4-13 
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PRODUCTS LIABILITY 
 
 

Criteria for Holding Parent Company Liable for 
Torts of Subsidiary 

 
In a products liability case, the Third Department 
determined a question of fact had been raised about 
whether the parent company could be liable for the torts 
of a subsidiary.  The relevant legal standard was 
described as follows: 
 

Liability of a parent company for the torts of a 
subsidiary does not arise from the mere 
ownership of a controlling shareholder interest. 
"Rather 'there must be direct intervention by the 
parent in the management of the subsidiary to 
such an extent that the subsidiary's 
paraphernalia of incorporation, directors and 
officers are completely ignored'" … 
.   The  parent  company  must  "exercise[] 
complete  dominion  and  control over the 
subsidiary" ….  Goodspeed, et al, v Hudson 
Sharp Machine Company, 515490, 3rd Dept, 4-
11-13 

 

REAL ESTATE 
 
 

Condominium Unit Owner Has Common Law 
Right to Examine Books  

 
Although a condominium unit owner is not entitled under 
the Business Corporation Law to examine the books and 
records of a condominium, an unincorporated association 
governed by the Real Property Law, there is a common 
law right of a stockholder to examine the books and 
records of a corporation. Because the unit owners of a 
condominium own the common elements of the 
condominium and are responsible for common expenses, 
the common law right of a stockholder to examine the 
books applies to a unit owner of a 
condominium.  Pomerance v McGrath, 650129/11, 
9457, 1st Dept. 3-7-13 
 

 
 Erroneous Discharge of Mortgage Can Be Set 

Aside Where No Detrimental Reliance  
 

“ ‘ A mortgagee may have an erroneous discharge of 
mortgage, without concomitant satisfaction of the 
underlying mortgage debt, set aside, and have the 
mortgage reinstated where there has not been 
detrimental reliance on the erroneous recording’ … .Only 
bona fide purchasers and lenders for value are entitled to 
protection from an erroneous discharge of a mortgage 
based upon their detrimental reliance thereon.”  Beltway 
Capital, LLC v Soleil,et al, 2011-02773, Index no 
22244/07, 2nd Dept. 3-6-13 
 
 

Procedure for Extending Real Property Lien 
Based on Money Judgment 

 
The procedure for extending a real property lien which is 
based on a New York money judgment was explained by 
the Second Department: 
 

Although a New York money judgment is 
enforceable for 20 years (see CPLR 211[b]), a 
real property lien resulting from the judgment is 
viable for only 10 years (see CPLR 5203[a]). For 
this reason, the Legislature enacted CPLR 5014 
to give a judgment creditor an opportunity to 
extend the life of the lien by commencing an 
action for a renewal judgment … . "Pursuant to 
CPLR 5014(1), an action upon a money 
judgment may be maintained between the 
original parties where ten years have elapsed 
since the judgment was originally docketed" … . 
"An action may be commenced under subdivision 
one of this section during the year prior to the 
expiration of ten years since the first docketing of 
the judgment" (CPLR 5014). The plaintiff here 
established her prima facie entitlement to 
judgment as a matter of law awarding her a 
renewal judgment pursuant to CPLR 5014(1) by 
demonstrating the existence of the prior 
judgment, that the defendant was the judgment 
debtor, that the judgment was docketed at least 
nine years prior to the commencement of this 
action, and that the judgment remains partially or 
completely unsatisfied …. . Rose v Gulizia, 2013 
NY Slip Op 01542, 2011-08302, Inex No 
40635/15, 2nd Dept. 3-13-13 

 
 

Buyer Not Entitled to “Loss of Bargain” 
Damages for Breach of Purchase Contract 

 
The contract for the sale of a parcel of real property 
included the following:  
 

“It is the understanding of the parties that at the 
present time, seller is not in title to the 

“…[T]HE LEGISLATURE ENACTED 
CPLR 5014 TO GIVE A JUDGMENT 
CREDITOR AN OPPORTUNITY TO 
EXTEND THE LIFE OF THE LIEN BY 
COMMENCING AN ACTION FOR A 
RENEWAL JUDGMENT … .” 
 

ROSE V GULIZIA 
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property.  Seller is a first mortgage holder and 
the mortgage is in default.  In the event that the 
title holder does not agree to signing over a deed 
in lieu of foreclosure, the seller will institute 
foreclosure proceedings with the courts.  Seller 
shall be able to provide good and clear title in 
accordance with this contract.” The defendant-
seller, however, was outbid at the foreclosure 
sale and could not provide the buyer with good 
and clear title.  In the lawsuit brought by the 
buyer, the buyer sought so-called “loss of 
bargain” damages.  In affirming the trial court’s 
denial of buyer’s request for “loss of bargain” 
damages, the Fourth Department explained: 

 
It is well settled that “[t]he vendee in a contract 
for the sale of land is not ordinarily entitled, upon 
breach, on failure to convey, to recover of the 
vendor damages measured by the goodness of 
his bargain or the financial benefit which would 
result from performance, and it is only when the 
vendor is for some reason chargeable with bad 
faith in the matter that recovery beyond nominal 
damages on that account can be had” … .Thus, 
“[i]f a vendee knows of the inability of his vendor 
to convey the title he has undertaken to convey, 
the vendee’s damages are not measurable by 
the loss of his bargain” … .  Khanjani v 
Schreiber, 141, CA 12-00494, 4th Dept. 3-15-13 

 
 

Pre-Closing Inspection Disallowed Because 
There Was No Mention of a Pre-Closing 

Inspection in the Purchase Contract 
 

A purchase contract that contained a merger clause 
prohibiting oral modifications and which did not have a 
provision allowing a pre-closing inspection was held not 
to provide the buyer with the right to inspect the 
property.  Under the rules for the interpretation of an 
unambiguous contract, “ ‘courts should be extremely 
reluctant to interpret an agreement as impliedly stating 
something which the parties have neglected to 
specifically include’ . ..”.  Thirty One Development, LLC 
v Jeffery Cohen, et al, 161 CA 11-02577, 4th Dept. 3-
15-13 
 
 

Injury to Real Property, Waste, Trespass, 
Conversion and Private Nuisance Actions Based 

Upon Removal of Trees from Unrecorded 
Easement 

 
In an action for breach of contract, waste, injury to real 
property, trespass, conversion and private nuisance, 
based upon clearing land of trees pursuant to an 
unrecorded easement, the Second Department wrote: 
 

Pursuant to RPAPL 861(1), a property owner 
may maintain an action for damages against any 

person who, without the consent of the owner, 
removes or causes to be removed trees on the 
owner’s property … . “To recover damages 
based on the tort of private nuisance, a plaintiff 
must establish an interference with his or her 
right to use and enjoy land, substantial in nature, 
intentional or negligent in origin, unreasonable in 
character, and caused by the defendant’s 
conduct”… . “In order to establish a cause of 
action to recover damages for conversion, the 
plaintiff must show legal ownership or an 
immediate superior right of possession to a 
specific identifiable thing and must show that the 
defendant exercised an unauthorized dominion 
over the thing in question . . . to the exclusion of 
the plaintiff’s rights” … . * * * 

 
 “[A]n unrecorded conveyance of an interest in 
real property is deemed void as against a 
subsequent good faith purchaser for value who 
acquires his interest without actual or 
constructive notice of the prior conveyance” … . 
However, “ [w]here a purchaser has knowledge 
of any fact, sufficient to put him on inquiry as to 
the existence of some right or title in conflict with 
that he is about to purchase, he is presumed 
either to have made the inquiry, and ascertained 
the extent of such prior right, or to have been 
guilty of a degree of negligence equally fatal to 
his claim, to be considered as a bona fide 
purchaser’” …. “This presumption, however, is a 
mere inference of fact, and may be repelled by 
proof that the purchaser failed to discover the 
prior right, notwithstanding the exercise of proper 
diligence on his part” … .   Schulz v Dattero, et 
al, 2013 NY Slip Op 01815, 2011-05813, 2012-
02942, Index No 876/06, 2nd Dept. 3-20-13 

 
 

Statute of Limitations to Reopen Tax 
Foreclosure Default Judgment Applies In Face 

of the Claim that Respondent Was Never 
Notified of the Proceeding 

 
 The Fourth Department determined the one month 
statute of limitations for a motion to reopen a default 
judgment of tax foreclosure applied even where the 
respondent asserts he or she was not notified of the 
proceeding: 
 

We agree with petitioner, however, that 
respondent’s motion was untimely. “A motion to 
reopen a default judgment of tax foreclosure 
‘may not be brought later than one month after 
entry of the judgment’ ” … . Here, the judgment 
of foreclosure was entered on March 31, 2010, 
and respondent did not move to vacate it until 
September 12, 2011, nearly 18 months after it 
was entered. Contrary to respondent’s 
contention, the statute of limitations set forth in 
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RPTL 1131 applies even where, as here, the 
property owner asserts that he or she was not 
notified of the foreclosure proceeding … .  Matter 
of Foreclosure of Tax Liens …, 353. 12-01666, 
4th Dept. 3-22-13 

 
 

Housing for Actors and Theater Staff Deemed 
Tax-Exempt 

 
 The Fourth Department determined that the petitioner 
had demonstrated its property, which was used to house 
actors and staff for seasonal theaters and generated no 
income, met the criteria for tax-exempt property under 
Real Property Tax Law 420-a:                  
 

According to [the] director, the housing of actors 
and staff together promotes countless hours of 
volunteer work in the form of “running lines 
together, discussing creative ideas, working on 
wardrobes, [and] creating sets,” all of which 
further the purposes and mission of petitioner. 
That director also averred that the properties are 
not open to the public and create no income for 
petitioner. …. [W]e note that housing used to 
further an exempt purpose has been found tax 
exempt in numerous other contexts… .  Matter of 
Merry-Go-Round Playhouse, Inc. v Assessor 
of City of Auburn, et al, 268, CA 12-01797, 4th 
Dept. 3-22-13 

 
 

Statute of Limitations to Reopen Tax 
Foreclosure Default Judgment Applies In Face 

of the Claim that Respondent Was Never 
Notified of the Proceeding 

 
 The Fourth Department determined the one month 
statute of limitations for a motion to reopen a default 
judgment of tax foreclosure applied even where the 
respondent asserts he or she was not notified of the 
proceeding: 
 

We agree with petitioner, however, that 
respondent’s motion was untimely. “A motion to 
reopen a default judgment of tax foreclosure ‘may 
not be brought later than one month after entry of 
the judgment’ ” … . Here, the judgment of 
foreclosure was entered on March 31, 2010, and 
respondent did not move to vacate it until 
September 12, 2011, nearly 18 months after it 
was entered. Contrary to respondent’s 
contention, the statute of limitations set forth in 
RPTL 1131 applies even where, as here, the 
property owner asserts that he or she was not 
notified of the foreclosure proceeding … .  Matter 
of Foreclosure of Tax Liens …, 353. 12-01666, 
4th Dept. 3-22-13 

 
 

 
Question of Fact About Whether Solar Panels 

Violate a Restrictive Covenant Precluded 
Dismissal of Complaint 

 
In a decision by Justice Spain, the Third Department 
reversed the dismissal of a complaint alleging that solar 
panels installed on defendants’ residential property 
violated a restrictive covenant.  The Third Department 
wrote: 
 

We reach a different conclusion, however, with 
respect to plaintiff's assertion that the 
panels  violate the  second restrictive covenant in 
the deeds, which states: "Said premises shall not 
be used for the storage of building materials, 
automobiles  or automobiles  parts, nor  shall 
any  nuisances  be maintained on said premises, 
which may be in any manner dangerous or 
noxious or offensive to the neighborhood 
inhabitants"   (emphasis added).   We find that 
plaintiffs have alleged facts that could support a 
cause of action based on violation of this 
covenant. Specifically, we  hold that it was 
sufficient for plaintiffs to allege that the 
installation of six, 14-foot tall, 8-foot wide solar 
panels within a neighborhood that carries many 
aesthetic restrictions is, within the meaning of the 
restrictive covenant, a nuisance "which may be in 
any manner dangerous or noxious or offensive to 
the neighborhood inhabitants."  Faler v Haines, 
515349, 3rd Dept 3-28-13 

 
 

Failure to Comply With Lease Option Can Be 
Forgiven if Certain Criteria Met 

 
 The Second Department explained that the failure to 
strictly comply with the terms of a lease option (here 
involving notice to the landlord of the exercise of an 
option to terminate the lease) can be forgiven if certain 
criteria are met: 
 

An optionee must exercise the option in 
accordance with its terms, within the time and in 
the manner specified in the option …. The 
defendant failed to strictly comply with the 
language in the option in purporting to exercise it. 
However, equity will intervene to relieve an 
optionee of the consequences of a failure to 
exercise an option in accordance with its terms 
where (1) the optionee's failure to properly 
exercise the option resulted from an honest 
mistake or inadvertence, (2) refusal to recognize 
the exercise of the option would result in a 
substantial forfeiture by the optionee, and (3) the 
optionor would not suffer prejudice as a result … 
. Pacific Dean Realty, LLC v Specific St, LLC, 
2013 NY Slip Op 02385, 2011-10324, Index No 
21508/10, 2nd Dept 4-10-13 
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Use Variance Criteria 
 

 The Second Department explained the criteria for a use 
variance as follows: 
 

"[A] landowner who seeks a use variance must 
demonstrate factually, by dollars and cents proof, 
an inability to realize a reasonable return under 
existing permissible uses" …. Here, [the property 
owner] failed to show, based on competent 
financial evidence, that it cannot yield a 
reasonable rate of return absent the requested 
variance. Therefore, the ZBA's [Zoning Board of 
Appeals’] determination to grant a use variance 
for parking in the BB residence district must be 
annulled. Matter of Hejna v Board of 
Appeals…, 2013 NY Slip Op 02395, 2011-
08146, Index No 29063/07, 2nd Dept 4-10-13 

 
 

 Plaintiffs Entitled to Return of Down Payment 
When Mortgage Application Denied, In Spite of 

Failure to Apply for “No Income Check” 
Mortgage 

 
 The Second Department determined that it would have 
been futile for the plaintiffs to apply for a no-income-
check mortgage so their failure to do so did not allow the 
defendants to hang on to the plaintiffs’ down payment:   
 

Here, the plaintiffs made a prima facie showing of 
their entitlement to judgment as a matter of law 
on their cause of action for return of their down 
payment by submitting evidentiary proof 
demonstrating that they applied to an institutional 
lender for a mortgage three days before the 
contract to purchase the defendants’ property 
was fully executed, that their application was 
denied through no fault of their own, and that 
they gave the defendants timely notice that they 
were exercising their right to cancel the contract 
pursuant to the mortgage contingency clause … . 
Under the circumstances of this case, the 
plaintiffs’ failure to additionally apply for a no-
income-check mortgage, as required by a rider to 
the subject contract, did not raise an issue of fact 
as to whether they made a good faith effort to 
secure mortgage financing. The plaintiffs’ 
mortgage application was already pending as of 
the date of the contract, and the plaintiffs’ 
evidentiary submissions demonstrated that it 
would have been futile for them to additionally 
apply for a no-income-check mortgage in view of 
the lender’s determination that, based on their 
credit history, they were not eligible for a 
mortgage of any kind … . Etienne v Hochman, 
2013 NY Slip Op 02373, 2011-08896, Index No 
23466/08, 2nd Dept, 4-10-13 

 
 

 
Notice of Tax Foreclosure Proceeding Deemed 

Sufficient 
 
In finding that the notice requirements in a tax foreclosure 
proceeding had been met, the Third Department wrote: 
 
           Tax foreclosure proceedings enjoy a presumption 
of regularity, such that "[t]he tax debtor has the burden of 
affirmatively establishing a jurisdictional defect or 
invalidity in [such] proceedings" … .  In a tax foreclosure 
proceeding, each property owner is entitled to personal 
notice of the proceeding (see RPTL 1125 [1] [a]), which 
"shall be sent to each . . . party both by certified mail and 
ordinary first class mail" (RPTL 1125 [1] [b] [i]). Such 
"notice shall be deemed received unless both the certified 
mailing and the ordinary first class mailing are returned 
by the United States postal service within forty-five days 
after being mailed" … .Here, while the notice sent by 
certified mail to the Bayonne address was returned, there 
is no question that the notice sent by ordinary first class 
mail to respondent … at that address was not returned. 
Therefore, such notice was deemed received by 
respondent (see RPTL 1125 [1] [b] [i]…) .  Matter of 
Foreclosure … 514737, 3rd Dept, 4-11-13 
 
 

Son Entitled to Remain in Deceased Mother’s 
Apartment 

 
In annulling the ruling that petitioner (Carlos) was not 
entitled to “remaining family member (RFM)” status for 
the succession of his deceased mother’s apartment, the 
First Department wrote: 
 

We annul NYCHA's [New York Housing 
Authority’s] determination on the ground that it is 
not supported by substantial evidence. While the 
agency correctly asserts that Carlos's RFM 
status is jeopardized by the fact that he never 
received written permission to be added to his 
mother's lease while she was alive, the record is 
plain that Amparo [Carlos’ mother] took every 
step to have her son added to her lease, as 
required by 24 CFR 966.4(a)(1)(v), and it is 
undisputed that NYCHA violated a number of its 
own internal rules by determining that Carlos's 
1996 conviction precluded him from joining 
Amparo's tenancy until May of 2008, without 

"[A] LANDOWNER WHO SEEKS A USE 
VARIANCE MUST DEMONSTRATE 
FACTUALLY, BY DOLLARS AND CENTS 
PROOF, AN INABILITY TO REALIZE A 
REASONABLE RETURN UNDER EXISTING 
PERMISSIBLE USES" 

HEJNA V BOARD OF APPEALS 
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notifying Amparo or Carlos, and without giving 
them the opportunity to present evidence of 
Carlos's rehabilitation. … .   

 
…[W]hile estoppel is not available against a 
government agency engaging in the exercise of 
its governmental functions …, we have held that 
NYCHA's knowledge that a tenant was living in 
an apartment for a substantial period of time can 
be an important component of the determination 
of a subsequent RFM application … .  

 
In re Gutierrez v Rhea, et al, 2013 NY Slip Op 02453, 
8494 402789/10, 1st Dept, 4-11-13 
 
 

Tenancy by the Entirety Extinguished When 
Both Husband and Wife Convey their Interests 

to Same Grantee, Who then Conveys His Interest 
Back to the Husband and Wife 

 
Both the appellant and her husband had separately 
transferred their interests in property to the same 
grantee, defendant Feliciano.  Feliciano then mortgaged 
the property and executed a deed transferring 99% of the 
property back to appellant and her husband. Feliciano 
was alleged to have defaulted.  The appellant moved for 
summary judgment in the foreclosure action contending 
the tenancy by the entirety, created when she and her 
husband first bought the property, was never 
terminated.  In affirming the denial of appellant’s motion 
to dismiss, the Second Department wrote: 
 

…[W]here a tenancy by the entirety is created, 
"there is nothing in New York law that prevents 
one of the co-owners from mortgaging or making 
an effective conveyance of his or her own 
interest in the tenancy . . . subject to the 
continuing rights of the other" …. "[T]he interest 
acquired by a grantee or mortgagee of such a 
unilateral conveyance is not denominated a 
tenancy by the entirety, but rather is labeled a 
tenancy in common"; however, "the grantee's or 
mortgagee's rights in the property are essentially 
the same as those possessed by the grantor or 
mortgagor: a right to shared possession and 
ownership subject to the original cotenants' 
reciprocal rights of survivorship" … .  …[W]here, 
as here, the interests separately conveyed away 
by both spouses are unified in a single grantee, 
the tenancy by the entirety is extinguished by 
merger, since the sequence in which the grantors 
die will no longer affect the disposition of title …. 
"Separate conveyances by each tenant to the 
same grantee . . . terminate the tenancy by the 
entirety vesting the entire estate in that grantee" 
….   Deutsche Bank Nation Trust Co v 
Feliciano, et al, 2013 NY Slip Op 02531, 2012-
00130, Index No 18752/08, 2nd Dept, 4-17-13 

 

 
Resident in Hotel Under Contract to Provide 

Rooms to Homeless Persons Entitled to Rent 
Stabilization Protection 

 
In finding that the respondent (Pitt) was a “permanent 
tenant” of a hotel which rented rooms to homeless 
persons under an agreement with the NYC Human 
Resources Administration (thereby entitling the 
respondent to the protections of the Rent Stabilization 
Code), the First Department explained the “exception to 
mootness” doctrine:” 
           
 

As a threshold matter, we find that this appeal is 
not rendered moot by the fact that Pitt voluntarily 
vacated the premises before the appeal was 
perfected. Although, as a general principle, 
courts are precluded from considering questions 
which have become moot by a change in 
circumstances, an exception to the mootness 
doctrine exists in situations that present the 
following: "(1) a likelihood of repetition, either 
between the parties or among other members of 
the public; (2) a phenomenon typically evading 
review; and (3) a showing of significant or 
important questions not previously passed on, 
i.e., substantial and novel issues" … . This 
matter presents an issue of substantial public 
interest that is likely to recur and evade review. 
Specifically, this Court must address the question 
of what constitutes a legal tenancy under the 
Rent Stabilization Code, and what rights are 
vested in a person occupying premises under the 
contract between a landlord and a social service 
agency. This is an issue that affects a large 
number of New Yorkers who declare permanent 
tenancy in a SRO [single room occupancy 
facility]. Thus, it presents an exception to the 
mootness doctrine … . Branic Intl Realty Corp 
v Pitt, 2013 NY Slip Op 02522, 9453 & 
57024/10, 363, 1st Dept, 4-16-13 
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RES JUDICATA/COLLATERAL 
ESTOPPEL 

 
 

Doctrine of Equitable Mootness for Bankruptcy 
Ruling 

 
 In this contract action, the issue at the heart of the case 
before the Second Department was the preclusive effect 
of a bankruptcy court ruling and the doctrine of “equitable 
mootness” which prohibits disturbing a bankruptcy plan 
already implemented.  The easiest way to convey the 
nature of the legal issues in the case is to quote the 
relevant discussions in the Second Department’s 
decision: In light of authority holding that a court should 
apply the rules of res judicata followed in the jurisdiction 
that rendered the earlier decision …, we apply federal res 
judicata law in determining whether the doctrine of res 
judicata bars this action … .   
 
Under federal res judicata law, subsequent litigation is 
prohibited if a prior court ruling " was (1) a final judgment 
on the merits, (2) by a court of competent jurisdiction, (3) 
in a case involving the same parties or their privies, and 
(4) involving the same cause of action” … . This rule 
applies with full force to matters decided by the 
bankruptcy courts, including those concerning Chapter 11 
reorganization … . Moreover, in the bankruptcy context, 
the court must also consider whether an independent 
judgment in a separate proceeding would " impair, 
destroy, challenge, or invalidate the enforceability or 
effectiveness'" of the reorganization plan … .   
 
The plaintiffs contend that there was no final judgment on 
the merits because the appeal from the 2009 New York 
bankruptcy court order was dismissed on the ground of 
equitable mootness. Equitable mootness is invoked to 
avoid disturbing a reorganization plan once implemented 
…. When a plan has been substantially consummated, 
an appeal should be dismissed unless several 
requirements, the most important of which is that the 
appellant sought a stay of confirmation, are satisfied … .   
 
Here, the District Court dismissed the appeal from the 
2009 New York bankruptcy court order because the 
Kmart reorganization plan had been implemented and 
RM 18 had failed to seek a stay of the confirmation. Once 
the appeal was dismissed as moot, the 2009 New York 
bankruptcy court order became final …. Since there was 
no vacatur of the 2009 New York bankruptcy court order, 
it has preclusive effect … . …[T]he plaintiffs may not 
maintain the present litigation, which challenges [the] final 
adjudication by a court of competent jurisdiction … .  RM 
18 Corp. v Bank of NY Mellon Trust Co., N.A., 2013 
NY Slip Op 01541, 2011-o9112, Inex No 15992/10, 2nd 
Dept. 3-13-13 
 
 
 

Prior Court Ruling Can Not Be Altered Even If 
Erroneous 

 
In reversing the trial court’s termination of the plaintiff-
husband’s obligation to provide defendant-wife with 
medical coverage, the Fourth Department explained that 
it must apply the doctrine of res judicata, even where  the 
prior ruling had been erroneously decided: 
 

We agree with defendant that the court erred in 
terminating plaintiff’s obligation to provide her 
with medical insurance coverage inasmuch as 
our prior order requires plaintiff to provide her 
with that coverage. As a general rule, the 
doctrine of res judicata bars relitigation of 
previously adjudicated disputes “even where 
further investigation of the law or facts indicates 
that the controversy has been erroneously 
decided, whether due to oversight by the parties 
or error by the courts” … .As relevant here, “a 
final judgment of divorce settles the parties’ rights 
pertaining not only to those issues that were 
actually litigated, but also to those that could 
have been litigated” … .“[A]bsent unusual 
circumstances or explicit statutory authorization, 
the provisions of [such a] judgment are final and 
binding on the parties, and may be modified only 
upon direct challenge” … .Here, plaintiff did not 
take an appeal from our prior order, seek 
reargument of that order, or make a proper 
application to modify it. He is therefore foreclosed 
from collaterally attacking it in the context of this 
action … . Lomaglio v Lomaglio, 142, CA 12-
01317, 4th Dept. 3-15-13 

 
 
Alternative Holding in Prior Appeal Did Not Have 

Preclusive Effect 
 

In a case involving a contract of sale for a painting (for 2 
million euros), the First Department noted that a prior 
decision of that same court which stated the standing 
issue was not preserved for appellate review, and that if 
the issue were to be considered it would be rejected, was 
not binding for res judicata/collateral estoppel purposes: 
 

[Defendant] was not barred by either res judicata 
or collateral estoppel from arguing the issue of 
standing in his motion to vacate the July 8, 2009 
order. In particular, this Court’s holding on the 
prior appeal in this case (79 AD3d 534) cannot 
be considered binding for collateral estoppel 
purposes because this Court’s initial holding as 
to the issue of standing was that it had not been 
preserved for review. It was only as an alternate 
holding that this Court stated that the standing 
argument, if it were to be considered, would be 
rejected … .  Van Damme v Gelber, 2013 NY 
Slip Op 01782, 601995/07, 590203/08, 9553B, 
1st Dept. 3-19-13 
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TAX LAW 
 
 

“Indirect Audit” to Determine Cash Receipts in 
Restaurant Okay 

 
The audit division of the Department of Taxation and 
Finance found the petitioner’s cash sales receipts 
inadequate to perform an audit.  The audit division 
therefore used a one-day “indirect audit” to estimate what 
petitioner’s cash sales were (a one-day observation of the 
operation of the restaurant).  In upholding the method 
used by the audit division to determine under-reporting of 
cash receipts, the Third Department wrote: 
 

Where,  as here, a  taxpayer fails to maintain 
sufficient records, the Division may  resort to 
an  indirect audit and  the taxpayer challenging 
such an  audit has  the "burden of  establishing 
by  clear and  convincing evidence  that the audit 
method or tax assessment [was] erroneous" … 
.   Although  a  longer audit period might have 
produced a more accurate representation of 
petitioner's business activity, nonetheless 
petitioner failed to meet  its heavy  burden of 
establishing the unreasonableness or inaccuracy 
of the length used and method employed by the 
Division in its indirect audit under  the 
circumstances … .  Matter of Hwang v Tax 
Appeals Tribunal …, 512991, 3rd Dept 4-11-13 

 
 
Empire Zone Status Can Be Revoked/No Vested 

or Actionable Right 
 
The petitioner, the owner of a shopping mall, was certified 
as an empire zone business enterprise in 2002, and was 
thereby afforded certain tax benefits.  In 2009 the Empire 
Zone Designation Board revoked petitioner’s 
certification.  On appeal from an Article 78 proceeding, 
the Third Department affirmed the lower court’s 
determination that the respondents were not estopped 
from revoking the empire zone status because tax 
legislation is not a governmental promise: 
 

Because “tax legislation is not a governmental 
promise,  [taxpayers  have]  no  vested  or  action
able right . . . to the benefit of a tax statute or 
regulation” … .   A claim of estoppel may only be 
asserted against a government agency in the 
rarest of situations and may not be invoked to 
prevent an agency from discharging its statutory 
duties … .  After the Legislature amended the 
Empire Zones Act, the Board discharged its 
statutory duty to review appeals of the … 
decisions to decertify empire zone business 
enterprises (see General Municipal Law 
§  959  [w]). Under these circumstances, where 
petitioner did not have  a vested right to continue 

receiving tax credits and  the Board  was  fulfilling 
its duty under the law, the court properly held that 
estoppel may not be invoked. Matter of Greece 
Town Mall, LP v New York State, et al, 515207, 
4-25-13 

 

TRIALS 
 
 

10-Year-Old Plaintiff’s Testimony Should Have 
Been Considered---No Need for Hearing to 

Determine Testimonial Capacity 
 

The trial court’s determination the testimony of the 10-
year-old plaintiff at a 50-h hearing should not be 
considered because there was no hearing to determine 
the infant plaintiff’s testimonial capacity was reversed by 
the Second Department.  “None of the parties challenged 
the infant plaintiff’s capacity to testify.  Under the 
circumstances, neither the infant plaintiff’s age nor his 
responses to the questioning necessitated a 
hearing.”  Perez v City of New York, 2012-03711, Index 
No 3451/10, 2nd Dept. 3-6-13 

 
 

Jury’s Consulting a Dictionary Justified Mistrial 
   

In upholding the trial court’s grant of a mistrial because 
the jury consulted a dictionary, the First Department 
wrote: 
 

…[The court properly determined that the jury's 
act of consulting an outside dictionary on a term 
critical to its decision constitutes misconduct 
warranting a mistrial, especially since the 
foreperson indicated that the jury was "confused" 
about the term "substantial" and the court was 
unable to give curative instructions … 
.  However, because the jury's misconduct 
related only to the issue of liability, and there is 
no evidence that it affected the jury's 
determination on damages, we reinstate the 
verdict on damages … .  Olshantesky v New 
York City Tr Auth, 2013 NY Slip Op 02685, 1st 
Dept, 4-23-13 

“NONE OF THE PARTIES CHALLENGED 
THE INFANT PLAINTIFF’S CAPACITY TO 
TESTIFY. UNDER THE 
CIRCUMSTANCES, NEITHER THE INFANT 
PLAINTIFF’S AGE NOR HIS RESPONSES 
TO THE QUESTIONING NECESSITATED A 
HEARING.”  

PEREZ V CITY OF NEW YORK 
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Consolidation of Trials Okay Even If Some 
Prejudice Results/Potential for Inconsistent 

Verdicts Eliminated by Consolidation 
 
In a personal injury action, the fact that consolidation of 
two actions arising from the same accident will result in 
the jury learning of the existence of insurance did not 
warrant the denial of the motion to consolidate.  The 
Second Department wrote: 
 

The trial court has broad discretion in 
determining whether to order consolidation … . 
The interests of justice and judicial economy are 
better served by consolidation in those cases 
where the actions share material questions of law 
or fact … . A motion to consolidate should be 
granted absent a showing of prejudice to a 
substantial right by a party opposing the motion .. 
. Here, the appellants principally argued that they 
would be prejudiced if the two actions are tried 
before the same jury since it will bring to the 
jury's attention the existence of insurance in 
Action No. 1 …. However, even assuming that 
under the circumstances of this case, the 
appellants would be prejudiced by consolidation, 
any such prejudice is outweighed by the 
possibility of inconsistent verdicts if separate 
trials ensue … . Furthermore, the possibility of 
such prejudice to the appellants can be mitigated 
by appropriate jury instructions.  Hanover Ins 
Group v Mezansky, 2013 NY Slip Op 02713, 
2nd Dept, 4-24-13 

 
 

TRUSTS AND ESTATES 
 
 

Stepmother Had Right to Portion of Children’s 
Trust Under Spouse’s Right of Election 

 
Petitioners were the children of the grantors of a trust and 
were co-beneficiaries of the trust.  The grantors of the 
trust were the beneficiaries’ mother and father. The 
mother died and respondent was the children’s 
stepmother.  The children moved to dismiss the 
objections to the trust accounting made by the 
respondent-stepmother on the ground she did not have 
standing.  In ruling the stepmother had standing pursuant 
to the right of election, the Third Department wrote:  …[A] 
revocable trust … is a testamentary substitute, subject to 
[the surviving spouse’s] right of election … . Where a 
trustee voluntarily commences judicial settlement of the 
account of a trust, process must be provided ‘to all 
persons who are entitled absolutely or contingently by the 
terms of the will, lifetime trust instrument or by operation 
of law to share in the estate’ …” .  The surviving spouse, 
by operation of law, was entitled to a portion of the 
estate, including the trust.  In the Matter of Garrasi …, 
515128, 3rd Dept. 3-7-13 

Supreme Court Has the Power to Appoint a 
Temporary Representative to Substitute for a 

Defendant in a Personal Injury Action 
 

One of the defendants in a personal injury action 
died.  The plaintiff moved pursuant to CPLR 1015 to have 
Supreme Court appoint a temporary representative of the 
estate, and to have the temporary representative 
substituted for the deceased defendant. The defendants 
opposed the motion arguing that Surrogate’s Court was 
the appropriate forum for the appointment of a temporary 
administrator. In finding that Supreme Court could make 
the appointment, the Second Department wrote: 
"In most instances the personal representative of the 
decedent's estate should be substituted in the action" …. 
However, in the event no such representative exists, an 
appropriate appointment should be made and that 
individual should be substituted in place of the decedent 
… . "In determining who shall be substituted for the 
decedent, conflict of interest questions may be raised" … 
. 
The Second Department, however, determined that the 
person Supreme Court appointed, the attorney for the 
insurance company defending the action, had a conflict of 
interest because the insurance company had disclaimed 
coverage for the subject accident.  The matter was 
remitted for the appointment of a different temporary 
administrator.  Dieye v Royal Blue Services, Inc., 2012 
NY Slip Op 01527, 2012-03428, Index No 3392/09, 2nd 
Dept. 3-13-13 
 
 

Co-Executor Can Object to Final Accounting 
Solely By Virtue of the Executor’s Fiduciary Duty 

to the Estate 
 

In finding that a co-executor (who could no longer be 
sued by any of the beneficiaries because all had 
executed releases) had standing to contest a final 
accounting submitted by the other co-executor, the 
Fourth Department wrote: 
 

An executor is a fiduciary who owes “a duty of 
undivided loyalty to the decedent and ha[s] a 
duty to preserve the assets that [decedent] 
entrusted to them” …, and “an executor’s duties 
are derived from the will itself, not from the letters 
issued by the Surrogate” … . 

 
“Suffice it to say, an executor who knows that his 
co[-]executor is committing breaches of trust and 
not only fails to exert efforts directed towards 
prevention but accedes to them is legally 
accountable” … . 

 
…[T]the Surrogate concluded that, because there 
were no remaining creditors of the estate and all 
of the other beneficiaries had executed releases 
absolving objectant of liability, objectant no 
longer had standing as a co-executor to file any 
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objections to petitioner’s final accounting. * * * 
 
Contrary to the Surrogate’s conclusion, the mere fact that 
the estate has no creditors and objectant can no longer 
be sued successfully by any of the beneficiaries does not 
establish that he has fulfilled his fiduciary duty to the 
decedent and the estate so as to vitiate his standing to 
raise objections to the accounting filed by the co-
executor. 
 
An executor’s duty is not fulfilled merely because he or 
she has obtained releases from liability. 
 
The standard of care for a fiduciary cannot be set so low; 
rather, a fiduciary has a “duty of active vigilance in the 
collection of assets belonging to the estate” …   In the 
Matter of Schultz, 51, CA 12-01283, 4th Dept. 3-15-13 
 
 

Old Age, Infirmity, Dementia and Medical 
Opinion Did Not Demonstrate Lack of 

Testamentary Capacity 
 

In affirming the dismissal of objections to a will, the 
Fourth Department explained that proof the decedent 
suffered from old age, infirmity and dementia was not 
necessarily inconsistent with testamentary capacity, and, 
where there is direct evidence the decedent had the 
necessary ability to understand, even medical opinion is 
of minor importance: 
 

“It is the indisputable rule in a will contest that 
‘[t]he proponent has the burden of proving that 
the testator possessed testamentary capacity 
and the [Surrogate] must look to the following 
factors: (1) whether []he understood the nature 
and consequences of executing a will; (2) 
whether []he knew the nature and extent of the 
property []he was disposing of; and (3) whether 
[]he knew those who would be considered the 
natural objects of h[is] bounty and h[is] relations 
with them’ ” … .“ ‘Mere proof that the decedent 
suffered from old age, physical infirmity and . . . 
dementia when the will was executed is not 
necessarily inconsistent with testamentary 
capacity and does not alone preclude a finding 
thereof, as the appropriate inquiry is whether the 
decedent was lucid and rational at the time the 
will w made’ ”… . “Where there is direct evidence 
that the decedent possessed the understanding 
to make a testamentary disposition, even 
‘medical opinion evidence assumes a relatively 
minor importance’ ”….  In the Matter of 
Alibrandi, 136, CA 12-00963, 4th Dept. 3-15-13 

 
 
No Proof Misrepresentation Caused Decedent to 

Disinherit Daughter 
 

In reversing a jury verdict finding that a will had been 

procured by fraud, i.e., a misrepresentation made to the 
decedent by one daughter, Zucker, against the other 
daughter, Ranaldo, resulting in the disinheritance of 
Ranaldo, the Second Department wrote: 
 

…[T]here was no evidence presented at trial to 
demonstrate that Zucker conveyed the alleged 
misrepresentation to the decedent with the 
intention of inducing the decedent to alter her 
estate plan …, or that the alleged 
misrepresentation in fact induced the decedent to 
change her testamentary plan. There was no 
evidence presented to show that the decedent 
considered or discussed disinheriting Ranaldo 
when she met with her attorney two weeks after 
the alleged misrepresentation. The decedent's 
attorney, who drafted the will, testified that the 
first time the decedent mentioned disinheriting 
Ranaldo was at a subsequent meeting, 
approximately eight months after the alleged 
misrepresentation. In the absence of any 
evidence to establish that Zucker conveyed the 
alleged misrepresentation to the decedent with 
the intention of inducing the decedent to alter her 
estate plan, and that the alleged 
misrepresentation in fact induced the decedent to 
change her testamentary plan, no valid line of 
reasoning and permissible inferences could lead 
a rational person to the conclusion reached by 
the jury that the will and the first amendment to 
the Trust were the product of fraud … . 
Accordingly, the jury's verdict was not supported 
by legally sufficient evidence … .  Matter of 
Ranaldo, 2013 NY Slip Op 01834, 2011-03624, 
2011-03625, 2nd Dept. 3-20-13 

 

 

Whether a Confidential Relationship Existed 
With Decedent Is a Question of Fact for the 

Jury/Application of Dead Man’s Statute 
Explained 

  
In reversing the Surrogate’s Court verdict, the Third 
Department, in a decision by Justice Spain, determined 
that the existence of a confidential relationship with the 
decedent is a question of fact for the jury (Surrogate’s 
Court determined the existence of the relationship as a 

“IN DETERMINING WHETHER A 
CONFIDENTIAL RELATIONSHIP 
EXISTS, ‘THE EXISTENCE OF A 
FAMILY RELATIONSHIP DOES NOT, 
PER SE, CREATE A PRESUMPTION 
OF UNDUE INFLUENCE…’ “ 

MATTER OF NEALON 
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matter of law).  In addition, because the matter is to be 
retried, the Third Department included a useful discussion 
of how the Dead Man’s Statute (CPLR 4519) should be 
applied: 
 

Under  the  doctrine of "'constructive fraud,'" 
where  a  confidential relationship exists 
between  two parties to a transaction "'such that 
they were dealing on unequal terms due to one 
party's weakness, dependence or trust  justifiably 
reposed  upon  the  other  and  unfair 
advantage  is rendered  probable,'" 
the  burden  of proof  with  respect to allegations 
of undue influence will be shifted to the stronger 
party to show, by clear and convincing evidence, 
that no undue influence was used … In 
determining whether a 
confidential  relationship  exists,  "the  existence  
of  a  family relationship does  not, per se, create 
a presumption  of undue influence; there must be 
evidence of other facts or circumstances 
showing  inequality  or  controlling influence" … 
..The  existence of such a relationship will 
ordinarily be  a question of fact … . 
 
 *  *  *      
        
The [Dead Man’s] statute precludes an interested 
party from being "examined as a witness in his 
[or her] own behalf or interest . . . concerning a 
personal transaction or communication between 
the witness and  the deceased person" (CPLR 
4519 …). Given that the "purpose of the rule is 'to 
protect the estate of the deceased from claims of 
the living who, through their own perjury, could 
make factual assertions which the decedent 
could not refute in court'…, it   will not preclude 
any testimony elicited by the representative of the 
estate, nor does it preclude testimony of 
transactions between decedent and a non-
interested third party …. Further, the statute's 
protections with regard to a particular transaction 
may be waived where the representative "testifies 
in his [or her] own behalf concerning a personal 
transaction of his adversary with the deceased" 
or when he or she “elicits testimony from an 
interested party on the personal transaction in 
issue” …  .  Matter of Nealon, 513733, 3rd 
Dept 3-28-13 

 
 

Undue Influence and Constructive Fraud 
Causes of Action Against Attorney Should 

Not Have Been Dismissed 
 

The First Department reversed Surrogate’s Court’s 
dismissal of undue influence and constructive fraud 
causes of action against an attorney who was the 
beneficiary of a one million dollar trust account created by 
the decedent.  In finding questions of fact had been 
raised concerning both causes of action, in part 

concerning whether the attorney had misrepresented his 
financial condition to the decedent, the First Department 
wrote:   
 

Surrogate’s Court erred in dismissing the claim of 
undue influence as there were conflicting 
inferences of both undue influence and the lack 
thereof. For example, the evidence showed that, 
from September 2009 to January 2010, as 
decedent’s health continued to deteriorate, 
defendant repeatedly wrote and called decedent 
to request the creation of a $1 million trust 
account and suggested that he would suffer a 
financial crisis if he did not receive it, and 
decedent complained to plaintiff (his wife) that 
defendant would not stop asking him for money. 
… Under the circumstances presented, 
defendant failed to overcome the presumption of 
undue influence and failed to eliminate any 
triable issue of fact warranting dismissal of the 
count ….  * * *  The count of constructive fraud 
was also improperly dismissed. Defendant, who 
had a substantial net worth at the time of 
decedent’s death, nevertheless repeatedly 
represented that his savings were deteriorating 
and that he would suffer a financial crisis if 
decedent did not give him the $1 million. While 
decedent was aware of the salary paid to 
defendant over the years as counsel to 
decedent’s company, this alone did not amount 
to clear evidence to eliminate any triable issue of 
fact as to whether defendant had misrepresented 
his financial condition, and whether decedent 
relied upon it … .  Matter of Schneiderman, 
2013 NY Slip Op 02687, 1st Dept, 4-23-13 
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UNEMPLOYMENT INSURANCE 
 
 

Claimant, Who Had Been Diagnosed With Job-
Related Stress, Did Not Have Good Cause to 

Resign 
 
After a doctor diagnosed claimant with job-related stress 
and authorized a month’s leave from work, claimant 
resigned from his job.  The Third Department affirmed the 
Unemployment Insurance Appeal Board’s finding 
claimant was not eligible for unemployment insurance on 
the ground he left his employment without good cause: 

  
It is well settled that general dissatisfaction with a 
job or the inability to get along with a supervisor 
does not constitute good cause for leaving one's 
employment … .   Here, claimant expressed 
extreme displeasure with his work environment 
as well as the demeanor of his supervisor, which 
undoubtedly contributed to the stress he was 
experiencing. While his physician provided him 
with a note setting forth medical reasons 
justifying a  leave of  absence,  claimant  did  not 
receive medical advice to quit his job … 
.   Moreover, although claimant  cited safety 
concerns  as another  reason  for his leaving, his 
supervisor testified that he  accepted  claimant's 
suggestions concerning  the  operation  of 
the  machinery  and  did  not  have  him engage 
in potentially dangerous work practices.  Matter 
of Bielak v Commissioner of Labor, 514536, 
3rd Dept, 4-18-13 

 
 
 

Reasons for Refusal of Temporary Job Not 
Sufficient; Claimant Disqualified 

 
The Third Department upheld the disqualification of an 
unemployment-insurance claimant who refused a 
temporary job offer because the pay was lower than at 
his previous temporary job and a 20-mile commute was 
required: 
 

"A claimant who  refuses to accept a job for 
which  he  or she is reasonably suited by  training 
and  experience will be  disqualified from 
receiving unemployment  insurance benefits" 
….   Here, the record confirms that claimant 
was  qualified for the job offered to him  and  the 
position paid the prevailing wage ….   As for 
claimant's rejection of the job offer due  to its 
location, "dissatisfaction with the length of one's 
commute does not constitute good cause for 
rejecting an otherwise  suitable  offer 
of  employment"  … Notably, claimant admitted 
receiving the unemployment  insurance 
handbook explaining his obligations regarding 

reasonable commuting  distances under these 
circumstances.  Matter of Neuman, 509590, 3rd 
Dept, 4-18-13 

 
 

UNFAIR COMPETITION 
 
 

Conclusory Allegations of Customer Confusion 
Insufficient to Defeat Motion for Summary 

Judgment 
 
In reversing the motion court’s grant of summary 
judgment to the plaintiff in an unfair competition action, 
the Fourth Department determined that conclusory 
allegations of customer confusion or mistake in plaintiff’s 
affidavit were not sufficient, and the exhibits attached to 
the affidavit to demonstrate customer confusion were not 
admissible under the business records exception to the 
hearsay rule (insufficient foundation).  KG2, LLC … v 
Weller…, CA 12-01225, 338, 4th Dept. 4-26-13 
 
 
 

VALIDITY OF SIGNATURE 
 
 

Handwriting Expert Not Necessary to Create 
Question of Fact About Authenticity of Signature 

  
The Second Department determined the defendant had 
raised a question of fact about the authenticity of his 
signature without submitting an affidavit by a handwriting 
expert: 
 

The plaintiff made a prima facie showing of 
entitlement to judgment as a matter of law by 
demonstrating the existence of a promissory note 
executed by the defendant, the unconditional 
terms of repayment, and the defendant's default 
thereunder … . However, in response, the 
defendant raised a triable issue of fact as to the 
validity of his signature on the note by pointing 
out several alleged irregularities in the 
document's signature page and by submitting an 
affidavit on his own behalf … . While the 
defendant did not submit an affidavit by a 
handwriting expert, where, as here, the 
defendant has provided more than his own 
unsubstantiated, conclusory allegations of fraud, 
expert testimony is not strictly necessary, and 
would be more appropriate for proof at trial … 
.  Cooper Capital Group, Ltd v Densen, 2013 
NY Slip Op 02042, 2011-06030, Index No 
39107/10, 2nd Dept 3-27-13 
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WORKERS’ COMPENSATION 
 
 

Refusal to Allow Carrier to Call Witnesses 
Warranted Reversal 

 
In an opinion by Justice Rose, the Third Department 
reversed the decision of the Workers’ Compensation 
Board because the Workers’ Compensation Law Judge 
refused to allow the carrier to further develop the record 
(by calling witnesses). The Court stated:   
 

“It is axiomatic that both the claimant and the 
employer or its workers’ compensation carrier are 
entitled to introduce witnesses in compensation 
proceedings…”.  In the Matter of Mason v 
Glens Falls Ready Mix, et al, 514744, 3rd Dept. 
3-14-13 

 
 

Lyme-Disease Disabilities Recognized 
 

In an opinion by Justice Peters, the Third Department 
upheld the determination of the Workers’ Compensation 
Board that the claimant, who was bitten by a tick, had 
established a claim for Lyme disease and was entitled to 
compensation for “motor neuron disease, as well as 
consequential anxiety and stress disorder.”  In the Matter 
of Bailey v Ben Ciccone, Inc., et al, 515309, 3rd Dept. 
3-14-13 
 
 
Worker’s Claim Not “Truly Closed” So As to Preclude 

Further Proceedings 
 

The Third Department reversed the finding of the 
Worker’s Compensation Board that the claimant’s knee 
injury case had been “truly closed” in 2009, more than 18 
years after the original injury.  Worker’s Compensation 
Law section 123 prohibits an award of benefits “after a 
lapse of eighteen years from the date of the injury … and 
also a lapse of eight years from the date of the last 
payment of compensation” … .  Knee replacement 
surgery had been authorized in 2009.  “Considering the 
nature of the surgery being requested, and the fact that 
medical examinations of claimant in … 2008 revealed 
that claimant had a moderate partial disability …, the 
Board’s conclusion that no further proceedings were 
contemplated in … 2009 when surgery was authorized is 
dubious ….”.  In the Matter of Riley v P & V Sadowski 
Construction, 515259, 3rd Dept. 3-21-13 
 
 
Late Notice of Settlement of Negligence Action 

to Workers’ Compensation Carrier Did Not 
Preclude Court-Approval of Settlement Pursuant 

to Workers’ Compensation Law 
 
Plaintiff was struck by a car driven by defendant while 

she was taking a walk during a layover between work 
assignments for her employer.  She filed for workers’ 
compensation benefits.  And she sued the driver in a 
negligence action.  While the workers’ compensation 
proceeding was progressing plaintiff settled with the 
driver’s carrier.  Upon notice to the employer’s workers’ 
compensation carrier, the carrier refused to approve the 
settlement. Plaintiff then moved for court-approval of the 
settlement pursuant to the Workers’ Compensation 
Law.  Supreme Court granted the motion and the Third 
Department affirmed, noting: 
 

When,  as here, court approval of a  settlement is 
not sought within three months of the date of 
settlement, a  plaintiff seeking a nunc pro tunc 
order must establish the reasonableness of the 
settlement, the lack of any  fault or neglect in 
applying for approval and the lack of any 
prejudice to the carrier … .   These 
determinations are directed to the discretion of 
the court … . Lindberg, et al, v Ross, et al, 
515373, 3rd Dept 4-11-13 

 
 

“Special Employee” Status Defined 
 

Finding that the defendant company had not 
demonstrated as a matter of law that plaintiff was a 
“special employee” within the meaning of the Workers’ 
Compensation Law, the Second Department explained: 
 

The protection against lawsuits brought by 
injured workers which is afforded to employers by 
Workers' Compensation Law §§ 11 and 29(6) 
extends to special employers … . Thus, an 
injured person who elects to receive Workers' 
Compensation benefits from his or her general 
employer is barred from maintaining a personal 
injury action against his or her special employer 
…. "A special employee is described as one who 
is transferred for a limited time of whatever 
duration to the service of another. General 
employment is presumed to continue, but this 
presumption is overcome upon clear 
demonstration of surrender of control by the 
general employer and assumption of control by 
the special employer" …. The determination of 
special employment status is usually a question 
of fact and may only be made as a "matter of law 
where the particular, undisputed critical facts 
compel that conclusion and present no triable 
issue of fact" … . "Although no one [factor] is 
decisive,' the question of who controls and 
directs the manner, details and ultimate result of 
the employee's work' is a significant and weighty 
feature' of the analysis" …. The exclusivity 
provisions of the Workers' Compensation Law 
also extend to entities which are alter egos of the 
injured worker's employer ….  Abreu v Wel-
Made Enters, Inc, 2013 NY Slip 02524, 2012-
03166, Index No 36405/07, 2nd Dept 4-17-13 
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Question of Fact About Whether Driving to or 
from Work Constitutes an Act Within the Scope 

of Employment 
 

 Finding that issues of fact had been raised about 
whether the plaintiff was acting within the scope of his 
employment (thereby making Workers’ Compensation his 
only remedy), the First Department wrote:   
 

Defendant contends that workers' compensation 
benefits are plaintiff's exclusive remedy for the 
injuries he sustained when he was struck by the 
truck defendant was driving (see Workers' 
Compensation Law § 29[6]). However, issues of 
fact exist whether the parties were "acting within 
the scope of their employment, as coemployees, 
at the time of injury" … . * * *  While, generally, 
traveling to and from work is not deemed to be 
within the scope of employment, as an employee 
approaches the site of his employment, "there 
develops a gray area where the risks of street 
travel merge with the risks attendant with 
employment" … . Then the test of compensability 
is whether there is a causal relationship between 
the employment and the accident and whether 
the employee "was exposed to a particular risk 
not shared by the public generally" … . Issues of 
fact exist whether defendant's accident was 
causally related to a risk attendant with his 
employment rather than one shared by the public 
generally. Ortiz v Lynch, 2013 NY Slip Op 
02667, 9839, 302254/11, 1st Dept, 4-18-13 

 

 
 No “Special Employee” Relationship 

 
 In reinstating a jury verdict which determined a special 
employment relationship between plaintiff and defendant 
did not exist, the Second Department wrote: 

"Workers' Compensation Law §§ 11 and 29(6) 
provide that an employee who is entitled to 
receive compensation benefits may not sue his 
or her employer in an action at law for the injuries 
sustained" … . These exclusivity provisions also 
have been applied to shield from suit persons or 
entities other than the injured plaintiff's direct 
employer …. For purposes of the Workers' 
Compensation Law, a person may be deemed to 

have more than one employer, a general 
employer and a special employer … . The receipt 
of Workers' Compensation benefits from a 
general employer precludes an employee from 
commencing a negligence action against a 
special employer … .   

 
In determining whether a special employment 
relationship exists, "who controls and directs the 
manner, details and ultimate result of the 
employee's work" is a "significant and weighty 
feature," but is not determinative of the issue … . 
Indeed, "[m]any factors are to be considered 
when deciding whether such a special 
employment relationship exists and not one 
factor is decisive" … . Other principal factors to 
be considered include "who is responsible for the 
payment of wages and the furnishing of 
equipment, who has the right to discharge the 
employee, and whether the work being 
performed was in furtherance of the special 
employer's or the general employer's business" 
… . General employment will be presumed to 
continue unless there is a "clear demonstration of 
surrender of control by the general employer and 
assumption of control by the special employer" 
….  Pena v Automatic Data Processing, Inc, 
2013 NY Slip Op 02552, 2011-10265, Index No 
7894/06, 2nd Dept 4-17-13 

 
 
Claimant’s Failure to Give Timely Written Notice 

of Injury Excused 
 
In finding claimant’s failure to give timely written notice of 
her injury to her employer was excused, the Third 
Department wrote: 
 

While claimant did not give timely written notice 
of her injury, her failure to do so may be excused 
"on the ground that notice could not be given, the 
employer or its agent had knowledge of the 
accident, or the employer was not prejudiced" 
(…see Workers' Compensation Law § 18). 
Claimant testified that she verbally informed  the 
bus  dispatcher of the accident shortly after it 
occurred, and the employer's employee benefits 
supervisor confirmed that the dispatcher would 
be an appropriate individual to whom  to report 
an accident if  
claimant's  supervisor  was  unavailable. 
Claimant  also  testified that she orally notified 
her supervisor of the accident – perhaps the 
following day … .  Matter of Rankin v Half 
Hollow Hills Central School District, et al, 
514956, 4-18-13 

 
 
 
 
 

“THE DETERMINATION OF SPECIAL 
EMPLOYMENT STATUS IS USUALLY 
A QUESTION OF FACT…” 
 

PENA V AUTOMATIC DATA PROCESSING 
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Employee-Status Proven and Workers’ 
Compensation Exclusivity Provision 

Applied/Employee’s Jumping from Stalled 
Elevator Was Superseding Cause of Accident 

 
 The First Department determined the respondent, Plaza 
Residences, could assert the Workers’ Compensation 
defense even though petitioner believed he was working 
for a nonparty (Wavecrest Management, Inc) which 
directed and controlled his work:   
 

The Workers' Compensation exclusivity provision 
applies to those employers, and their agents, that 
exercise supervision and control over an 
employee …. Here, the evidence establishes that 
an actual employment relationship exited 
between plaintiff and Plaza Residences. Such 
evidence includes Plaza Residences' payroll 
records, state withholding tax and unemployment 
returns, plaintiff's own W-2 form, and copies of 
cancelled paychecks. Each of these documents 
identified Plaza Residences as plaintiff's 
employer, and the fact that Plaza Residences 
relinquished all authority to nonparty Wavecrest 
Management, Inc., which directed and controlled 
plaintiff's work, did not preclude Plaza 
Residences from asserting the Workers' 
Compensation defense. 
 

 The First Department also determined petitioner’s 
jumping from a stalled elevator was “an unforeseeable, 
superseding cause of his accident” and dismissal of his 
complaint was therefore warranted. Clifford v Plaza 
Hous Dev Fund Co, Inc, 2013 NY Slip Op 02695, 9871, 
305519/08, 1st Dept, 4-23-13 
 
 

Defendant Was Not Plaintiff’s “Special 
Employer” 

 
 In finding defendant was not plaintiff’s (Vasquez’) 
“special employer” (and therefore could not take 
advantage of the exclusive-remedy provision of the 
Workers’ Compensation Law), the First Department 
wrote:   
 

Defendant's motion for summary judgment, made 
on the ground that the complaint is barred by the 
exclusivity provision of the Workers' 
Compensation Law (see Workers' Compensation 
Law § § 11, 29[6] …, was properly denied. 
Defendant maintains that it was Vasquez's 
special employer because it hired all building 
employees, including Vasquez, and was also 
responsible for firing. However, plaintiff asserts 
the evidence establishes that defendant was not 
Vasquez's special employer. Specifically, the 
property owner, not defendant, paid and provided 
benefits to Vasquez. Defendant's evidence failed 
to establish as a matter of law that it "control[led] 

and direct[ed] the manner, details and ultimate 
result of" Vasquez's work …, and plaintiff 
acknowledges questions of fact exist on this 
issue. If the issue of defendant's status as a 
special employer is resolved in plaintiff's favor, 
plaintiff is entitled to partial summary judgment 
on liability on her Labor Law § 240(1) claim. 
Vasquez v Cohen Bros Realty Corp, 2013 NY 
Slip Op 02682, 1st Dept, 4-23-13 

 
 
 

WORLD TRADE CENTER 
DISABILITY 

 
 

Presumption Disability Related to World Trade 
Center Work Not Rebutted 

 
 In reversing the dismissal of an Article 78 proceeding 
which sought to annul the denial of petitioner’s 
application for World Trade Center (WTC) disability 
benefits, the First Department determined the “World 
Trace Center presumption” had not been rebutted by the 
respondents: 
 

Once a petitioner establishes that he worked the 
requisite number of hours at the site, the "World 
Trade Center presumption" places the burden on 
the respondents to show that the petitioner's 
qualifying injury was not incurred in the line of 
duty … . If a determination is made, even 
postretirement, that the applicant is disabled by a 
qualifying WTC condition, it will be presumed, 
unless rebutted, that the disability was sustained 
due to a work-related accident, thus entitling the 
applicant to RSSL [Retirement and Social 
Security Law] § 605(h) disability retirement 
benefits. Although the WTC presumption does 
not mandate enhanced [accident disability 
retirement] benefits for first responders in all 
cases, it is nonetheless incumbent on 
respondents to come forward initially with 
affirmative credible evidence to disprove that the 
officer's disability was causally related to his work 
at the WTC site … . The Board may not deny 
benefits solely by relying on the lack of evidence 
connecting the disability to the exposure, or by 
"rely[ing] on petitioner's deficiencies to fill its own 
gap in proof" … .  Matter of Samadjopoulos v 
New York City Employee’s Retirement Sys., 
2013 NY Slip Op 01901, 400912/10, 9493, 1st 
Dept. 3-21-13 
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Connection of Illness to Work at Trade Center 
Not Demonstrated 

 
The Third Department upheld the denial of World Trade 
Center Accidental Disability benefits to a policeman who 
claimed a 12-hour stint looking for survivors exacerbated 
his pre-existing condition (ulcerative colitis).  The court 
determined the statutory presumption had been rebutted 
by the respondent and the petitioner failed to present 
sufficient evidence linking his condition to his work at the 
World Trade Center. Matter of Cardno v NY State and 
Local Retirement System, 514782, 3rd Dept 4-11-13 
 
 

Denial of Benefits Affirmed In Spite of 
Conflicting Medical Evidence 

 
In affirming the denial of (World Trade Center) accidental 
disability retirement benefits to a police officer, the Third 
Department explained how to deal with conflicting 
medical opinion.  Here the officer presented evidence he 
suffered from post traumatic stress disorder stemming 
from the World Trade Center attacks, and the state 
presented evidence he suffered from treatable mild 
depression: 
 

“In situations where, like here, there are 
conflicting opinions as to whether  petitioner is 
permanently  disabled, it is well  settled 
that  [the  Comptroller]  is vested 
with  the  authority to resolve conflicts in the 
medical evidence and to credit one expert’s 
opinion over that of another” ….   Inasmuch as 
the Retirement System’s expert provided a 
rational and fact-based opinion, founded upon an 
examination of petitioner and a review of his 
medical records, the Comptroller’s determination 
is supported by substantial evidence and will not 
be disturbed, despite evidence in the record that 
might support a contrary result … .  Matter of 

COURT OF APPEALS 

NEGLIGENCE 
 
 
Opposition to Additur or Remittitur After First 
Trial Can Not Be Appealed After Second Trial 
 
 In a full-fledged opinion by Judge Smith, the Court of 
Appeals dealt with several issues in a multi-million dollar 
medical malpractice suit that had already gone through 
two trials.  One of the issues was whether opposition to 
additur or remittitur with respect to the verdict in an intitial 
trial must be raised on appeal before retrying the 
case.  In holding that the issue is not appealable after a 
second trial, the Court of Appeals wrote:   
 

The Appellate Division regularly reviews, and 
sometimes accepts, arguments that an additur or 
remittitur granted by a trial court is either 
excessive or inadequate ... . In no such case, as 
far as we are aware, has the appellant’s claim 
been held unpreserved for failure to specify a 
more reasonable increase or decrease in the 
damages, and imposing such a requirement 
would serve little purpose.   

 
But a party that wants to challenge the amount of 
an additur or remittitur on appeal must do so 
before a new trial takes place. The chief benefit 
of the devices known as additur and remittitur is 
that, when they are accepted, they spare the 
parties and the court the burden and expense of 
a second trial. Deferring appellate review until 
after the second trial destroys that benefit. Such 
a deferral also gives the party opposing the 
additur or remittitur an unjustified tactical 
advantage: if successful on appeal, that party 
can choose whether to accept the new amount of 
the additur or remittitur, already knowing what the 
second jury has awarded.  *  *  *   

 
We see no unfairness in requiring a party 
dissatisfied with the size of an additur or remittitur 
to obtain appellate review before any retrial. If 

“…[A] PARTY THAT WANTS TO 
CHALLENGE THE AMOUNT OF AN 
ADDITUR OR REMITTITUR ON 
APPEAL MUST DO SO BEFORE A 
NEW TRIAL TAKES PLACE.” 
 

OAKES V PATEL 
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there is not time for such review, and neither the 
trial court nor the appellate court will grant a stay, 
the party’s remedy is to reject the proffered 
stipulation and retry the case. Defendants here 
pursued that remedy. They are not entitled to 
another remedy because they are displeased 
with the result.  Oakes ... v Patel, 51, CtApp, 4-
2-13 

 
 
 

CRIMINAL 
 
 

Corroborative Evidence for Confession---
Strategy Behind Not Requesting Lesser Included 

Offenses and Severance 
 

In an opinion by Judge Graffeo, in addressing the 
appellant’s claim of ineffective assistance of counsel, the 
strategic reasons for not requesting that the jury be 
charged with lesser included offenses and for not 
requesting a severance when culpability is arguably 
unequal were discussed.  In addition, the Court of 
Appeals addressed the level of corroborative evidence 
needed to allow into evidence an admission/confession 
made by the defendant (Criminal Procedure Law 
60.50).  People v McGee, No. 30, Court of Appeals 3-
21-13 
 
 

Re-Sentencing Under Drug Law Reform Act---
Court Does Not Have Authority to Make 

Sentences Concurrent if Original Sentences 
Consecutive 

 
The Court of Appeals ruled that when re-sentencing 
under the Drug Law Reform Act of 2009 (DLRA--Criminal 
Procedure Law 440.46), the sentencing court can not 
alter multiple drug felony convictions originally imposed 
consecutively so that they run consecutively.  When the 
court imposes a determinate sentence under the DLRA 
“[s]uch resentencing constitutes ‘alteration of the existing 
sentence as authorized by law’ …, rather than imposition 
of a new sentence or of an additional term of 
imprisonment” [see Criminal Procedure Law 
70.25].  Therefore the re-sentencing court does not have 
the power to issue concurrent sentences when the 
original sentences were consecutive.  People v Norris, 
No. 39, Court of Appeals 3-21-13 
 
 

Failure to Request Jury Charge for Lesser 
Included Offense Constituted Ineffective 

Assistance 
 

In finding that defense counsel’s failure to request that 
the jury be charged with a lesser included offense 

constituted ineffective assistance, the Court of Appeals 
wrote: 
 

In his closing argument, [defense] counsel asked 
the jury to acquit defendant of attempted murder, 
but virtually invited a conviction for first degree 
assault. After saying: "on that particular charge 
[attempted murder], I'm going to ask that you 
actually check off the box that says 'not guilty,'" 
he added, as to the assault charges: "Make your 
decision . . . . I'm sure, whatever it is, it will be the 
right decision." *  *  * 

 
Counsel's belief that his client was without a 
defense to first degree assault was mistaken. 
The record affords a good-faith basis for an 
argument that the injuries the victim received did 
not result in serious and protracted, or serious 
and permanent, disfigurement … .  We conclude 
that counsel's error in overlooking that issue 
rendered his assistance to defendant ineffective 
…. People v Nesbitt, 28, Ct. App. 3-26-13 

 
 

Expert’s Testimony About the Behavior of 
Sexual Abusers Is Proper/Exclusion of 

Testimony About Complainant’s Prior False 
Allegations of Sexual Abuse Was Reversible 

Error 
 

In an opinion by Judge Pigott, the Court of Appeals 
affirmed the appellate division’s reversal of defendant’s 
sexual abuse convictions.  The Court of Appeals 
disagreed with the appellate division and determined 
expert testimony allowed by the trial court about how 
sexual abusers gain the trust of their victims was 
admissible. But the Court of Appeals went on to find 
(agreeing with the appellate division) that the trial court’s 
exclusion of testimony (by Martinez) about the 
complainant’s prior allegedly false accusations of sexual 
abuse was reversible error.  On these two issues, Judge 
Pigott wrote:   
 

Expert testimony is properly admitted if it helps to 
“clarify an issue calling for professional or 
technical knowledge, possessed by the expert 
and beyond the ken of the typical juror” … . Here, 
it was not an abuse of discretion for the trial court 
to permit expert testimony regarding the behavior 
of sexual abusers. That testimony is permissible 
as helpful for the jury to understand victims’ 
unusual behavior … . Although some of the 
testimony discussed behavior similar to that 
alleged by the complainant in this case, the 
expert spoke of such behavior in general terms 
… . In addition, the jury heard the expert testify 
that she was not aware of the facts of the 
particular case, did not speak with the 
complainant and was not rendering an opinion as 
to whether sexual abuse took place.   
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We agree with the Appellate Division, however, 
that the proffered testimony of Martinez should 
have been permitted at trial. Evidence of a 
complainant’s prior false allegations of sexual 
abuse is not inadmissible as a matter of law . 
Rather, it may be permitted if the prior allegations 
“suggest a pattern casting substantial doubt on 
the validity of the charges” … .   

 
Here, Martinez’s proposed testimony went to a 
material issue of defendant’s defense, namely, 
whether the complainant had a history of making 
false allegations of sexual abuse by family 
members. Defense counsel sought to introduce 
the testimony as a prior inconsistent statement; 
to confront the complainant’s testimony that she 
never made an allegation against Martinez and to 
rebut the testimony of the complainant’s mother 
who testified she was unaware of any accusation 
made by complainant against Martinez. These 
statements opened the door to Martinez’s 
rebuttal, which, if believed, suggested that the 
testimony of the complainant and her mother 
were not credible.  People v Diaz, 52, CtApp 3-
26-13 

 

 
In a Sexual Abuse Case, Prosecutor’s 

Hypothetical Questions to Expert Which 
Mirrored Complainant’s Testimony Was 

Improper Bolstering 
 

In another “sexual abuse” opinion by Judge Pigott, the 
Court of Appeals, as it did in People v Diaz (decided the 
same day), determined the expert’s testimony about 
Child Sexual Abuse Accommodation Syndrome, which 
included explanations about how an abuser gains the 
trust of the victim and encourages secrecy, etc., was 
admissible.  But here the prosecutor followed up the 
expert’s general testimony with hypothetical questions 
which mirrored the victims’ testimony.  The Court of 
Appeals determined the hypothetical questions 
constituted improper bolstering (but held the testimony to 
be harmless error under the facts):   
 

We agree with defendant …that the expert's 
testimony exceeded permissible bounds when 
the prosecutor tailored the hypothetical questions 
to include facts concerning the abuse that 

occurred in this particular case. Such testimony 
went beyond explaining victim behavior that 
might be beyond the ken of a jury, and had the 
prejudicial effect of implying that the expert found 
the testimony of this particular complainant to be 
credible - even though the witness began his 
testimony claiming no knowledge of the case 
before the court.  People v Williams, 53, CtApp 
3-26-13 

 
 

Destruction of Video that May Have Been 
Relevant to the Defense Required Adverse 

Inference Charge 
 

The defendant was charged with (and convicted of) 
assaulting jail deputies.  A video which may have 
captured at least some of the incidents was destroyed by 
“recording over” after 30 days, a jail policy. A request for 
any relevant electronic surveillance was made in the 
omnibus motion.  The indictment included incidents in 
November, 2006, and January, 2007. By the time the 
omnibus motion was made, only the video of the January 
incident was still available (pursuant to the 30-day “record 
over” policy).  The trial court agreed to give an adverse 
inference charge with respect to the January incident, but 
refused to give the adverse inference charge for the 
November incident.  The appellate division determined 
the adverse inference charge needn’t have been given 
because there was no evidence the video evidence 
would have been exculpatory.  In a full-fledged opinion by 
Judge Smith, the Court of Appeals reversed, finding the 
law of evidence required that the adverse inference 
charge be given: 
 

We resolve this case, following the approach 
taken by the Maryland Court of Appeals in Cost v 
State (417 Md 360, 10 A3d 184 [2010]) by 
holding that, under the New York law of 
evidence, a permissive adverse inference charge 
should be given where a defendant, using 
reasonable diligence, has requested evidence 
reasonably likely to be material, and where that 
evidence has been destroyed by agents of the 
State.  People v Handy, 35, CtApp 3-28-13 

 
 

Failure to Apply the Merger Doctrine In a 
Kidnapping Case is not a “Mode of 

Proceedings” Error---Failure to Object at Trial 
Precludes Review 

 
In a full-fledged opinion by Judge Graffeo, the Court of 
Appeals determined that the failure to apply the merger 
doctrine, where kidnapping is deemed to merge with 
another substantive crime, is not a “mode of proceedings” 
error, and therefore is not reviewable in the Court of 
Appeals absent an objection at trial.  The merger doctrine 
was created to remedy overcharging by the prosecution 
where kidnapping was really part of another, less serious, 
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offense.  Here the defendant argued the kidnapping 
charge, which was based on his briefly restraining a 
woman while threatening to shoot her, merged with the 
related reckless endangerment charge.  Because the 
alleged error was not preserved in the trial court by an 
objection, the issue before the Court of Appeal was 
whether the error should be deemed a “mode of 
proceedings” error which would allow the Court to hear 
the appeal, despite the lack of preservation.  The Court 
wrote:   
 

In light of our case law on preservation, all four 
Appellate Divisions have concluded that a 
merger claim must be raised in the trial court ... 
…. Defendant has offered no compelling 
justification for deviating from this established 
view and we see no valid reason to do so. 
Consequently, because the preservation rule 
applies to a merger claim in a kidnapping 
prosecution, defendant's failure to assert the 
claim in Supreme Court precludes review by our 
Court … . People v Hanley, 45, CtApp 3-28-13 

 
 

Search of Camera in Possession of the Police 
for Illegal Images Was Valid Even though 
Underlying Warrant Was Issued In a Case 

Closed Before the Search 
 
In a search, the defendant’s computer and camera were 
seized.  Based on a picture found on the computer, the 
defendant pled guilty to possessing a sexual performance 
of a child.  After his sentence was served and after the 
time to appeal had elapsed defendant’s attorney 
contacted the prosecutor and asked for defendant’s 
seized camera to be returned. At that time the camera 
was analyzed for the first time and images found on the 
camera were the basis for the predatory sexual assault 
conviction that was before the Court of Appeals. The 
defendant moved to suppress the images found on the 
camera arguing that at the time the images were found 
the authority provided by the warrant under which the 
camera was seized had lapsed, making the search of the 
camera illegal.  In a full-fledged opinion by Judge 
Lippman, the Court of Appeals determined that the 
defendant had no expectation of privacy in the contents 
of the seized camera, and, therefore, the search of the 
camera did not violate the Fourth Amendment.  Judge 
Lippman noted that “it would not be compatible with due 
process for the state to retain property under color of a 
search warrant beyond the exhaustion of any law 
enforcement purpose adequate to justify the 
withholding…”.  Here, the Court determined, a legitimate 
law enforcement purpose existed at the time the analysis 
of the camera was done.  The camera could not be 
returned until it was determined no illegal images were 
contained in it.  People v DeProspero, 44, CtApp 3-26-
13 
 
 

 
 
Signing Checks Pursuant to a Power of Attorney 

Cannot Amount to Forgery 
 
 The Court of Appeals, in a full-fledged opinion by Judge 
Read, affirmed the appellate division’s reversal of 40 
“criminal possession of a forged instrument” convictions 
that were based upon the defendant’s [Ippolito’s]  signing 
checks using only the principal’s name without indicating 
he was signing pursuant to a power of attorney [POA]:   
 

Here, the POA (until revoked) vested Ippolito with 
unlimited power to sign Katherine M. L.'s name 
on written instruments. As a result, the checks 
cannot have been forgeries ... .["[A] person does 
not 'falsely make' an instrument when he is 
authorized to execute it"]). Put another way, 
where the ostensible maker or drawer of a written 
instrument is a real person, a signature is not 
forged unless unauthorized (see Penal Law Â§ 
170.00 [4]). Since Ippolito was empowered to 
sign Katherine M. L.'s name at the times when he 
drew or endorsed the 40 checks at issue on this 
appeal, the People's proof was legally insufficient 
to convict him of [criminal possession of a forged 
instrument]. People v Ippolito, 32, CtApp, 4-2-
13 

 
 

 Defendant’s Understanding Guilty Plea Would 
Result In Only a Year and a Half More in Prison 

Required Vacation of Plea 
 

 At the time defendant pled guilty to conspiracy, his 6-12 
year sentence was to run concurrently with previously 
imposed 41/2 to 9 sentences (for class B felonies) and 
his understanding was that his minimum time in prison 
would be extended by only a year and a 
half.  Subsequently the B-felony convictions were 
reduced to three years under the Drug Law Reform 
Act.  The defendant then moved to vacate the conspiracy 
sentence and conviction but the motion was denied.  The 
Court of Appeals reversed and wrote:   
 

Defendant's plea to the conspiracy count was 
induced by the judge's specific representation to 
him that he would thereby extend his minimum 
incarceratory term by a year and a half only. It 

"[A] PERSON DOES NOT 'FALSELY 
MAKE' AN INSTRUMENT WHEN HE IS 
AUTHORIZED TO EXECUTE IT" 
 

PEOPLE V IPPOLITO 
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simply cannot be said on this record that 
defendant, who was clearly working toward 
achieving the earliest release date possible, 
would have pleaded guilty absent this assurance. 
Generally, "when a guilty plea has been induced 
by an unfulfilled promise either the plea must be 
vacated or the promise honored, but that the 
choice rests in the discretion of the sentencing 
court" ... .  People v Monroe, 41, CtApp 4-2-13 

 
 

 Discharge of Defense Attorney Was Abuse of 
Discretion/Issue Survives Guilty Plea 

 
 The appellate division determined the trial court had 
abused its discretion in discharging defendant’s attorney 
and that the issue had not been forfeited by defendant’s 
guilty plea.  In affirming the appellate division, the Court 
of Appeals, in a full-fledged opinion by Judge Rivera, 
wrote:   
 

Here, the claim to counsel is so deeply 
intertwined with the integrity of the process in 
Supreme Court that defendant's guilty plea is no 
bar to appellate review. A claim that removal of 
counsel was part of the court's disparate, 
unjustifiable treatment of defense counsel goes 
to the fundamental fairness of our system of 
justice. While the right to counsel of choice is 
qualified, and may cede, under certain 
circumstances, to concerns of the efficient 
administration of the criminal justice system, we 
have made clear that courts cannot arbitrarily 
interfere with the attorney-client relationship, and 
interference with that relationship for purpose of 
case management is not without limits, and is 
subject to scrutiny.  People v Griffin, 46.CtApp, 
4-2-13 

 
 

Admission in Evidence of Defendant’s 
Statements About Prior Murders Did Not Rise to 
a Constitutional Injury---Harmless Error Doctrine 

Applied 
 
 The Court of Appeals held that the admission at trial of 
statements made by the defendant indicating he had 
committed murders other than the murder with which he 
was charged “did not rise to the level of constitutional 
injury such as ineffectiveness of counsel or juror 
partiality.”  Therefore, the harmless error doctrine applied 
and, in light of the evidence against the defendant, the 
conviction was affirmed.  People v Byer, No 84, CtApp, 
4-25-13 
 
 

Okay to Close Portion of Trial to Public to 
Protect Safety of Undercover Officers 

As the Court of Appeals explained the issue and ruling:  

“The primary issue in each of these buy-and-bust cases 
is whether the trial court properly closed the courtroom to 
the general public during the testimony of undercover 
officers. We conclude that the limited closures comported 
with Sixth Amendment public trial principles...”.  In each 
of the three cases before the court, the trial judge closed 
the trial to the public when the undercover officers 
testified to protect the officers’ safety. Whether the 
officers’ safety would be jeopardized by testimony in 
open court must be demonstrated in a hearing. The court 
explained the applicable law and findings as follows: 

The United States Supreme Court has explained 
that a courtroom closure must satisfy a four-part 
standard to comport with the requirements of the 
Sixth Amendment: 

"[T]he party seeking to close the hearing 
must advance an overriding interest that 
is likely to be prejudiced, the closure 
must be no broader than necessary to 
protect that interest, the trial court must 
consider reasonable alternatives to 
closing the proceeding, and it must make 
findings adequate to support the closure" 
(Waller v Georgia, 467 US 39, 48 [1984]). 

Only the first prong (overriding interest) and third 
prong (reasonable alternatives) are at issue in 
these cases. * * * 

...[T[he trial court in each instance held a ... 
hearing and made a particularized finding that 
requiring the undercover officers to testify in open 
court would create a genuine risk to their physical 
safety. The trial courts limited the closures to the 
portions of the proceedings directly implicating 
the overriding interest -- the undercover officers' 
safety -- by ordering the courtrooms closed only 
for the duration of the officers' testimony.  People 
v Echevarria, et al, Nos 59, 60, 61, CtApp, 4-
30-13 
 
 

Sentencing Court Need Not Inform Defendant of 
Possible Consequences of Violating Postrelease 

Supervision 

In finding that a defendant need not be informed at 
sentencing of the consequences of violating postrelease 
supervision, the Court of Appeals explained: 

We have repeatedly held that a trial court "must 
advise a defendant of the direct consequences of 
[a] plea," but "has no obligation to explain to 
defendants who plead guilty the possibility that 
collateral consequences may attach to their 
criminal convictions"  *  *  *.  By contrast, 
collateral consequences are "peculiar to the 
individual and generally result from the actions 



 

 104 

taken by agencies the court does not control"*  *  
*. ... [T]he consequences of violating postrelease 
supervision are uncertain at the time of the plea, 
depending, as they do, upon how a defendant 
acts in relation to a condition tailored to his 
circumstances and imposed in the future. Thus, 
such consequences are properly described as 
"peculiar" to the individual. Second, the New York 
State Board of Parole -- not the courts -- is 
responsible for establishing the conditions of a 
defendant's postrelease supervision * * *. In sum, 
the ramifications of a defendant's violation of the 
conditions of postrelease supervision are classic 
collateral consequences of a criminal conviction -
- i.e., they are "peculiar to the individual" and the 
product of "actions taken by agencies the court 
does not control"... . People v Monk, No 77, 
CtApp, 4-3-13 

 
 

RES JUDICATA/COLLATERAL 
ESTOPPEL 

 
 

Alford” Plea in Related Criminal Proceeding Did 
Not Have Preclusive Effect 

 
The Court of Appeals, in an opinion by Judge Pigott, held 
that an “Alford” plea entered in a criminal proceeding, in 
which there was no factual colloquy about the underlying 
offenses, should not be given a preclusive effect in a 
subsequent Worker’s Compensation proceeding related 
to the same facts.  The opinion includes a discussion of 
the criteria for and appropriate use of an “Alford” plea (in 
which guilt is not admitted).  In the Matter of Howard v 
Statute Electric, Inc., No. 29, Court of Appeals 3-21-13 
 
 
 

INTENTIONAL TORTS 
 

 
Criteria for Punitive Damages Award 

 
In an opinion by Chief Judge Lippman, the Court of 
Appeals explained the criteria for the award of punitive 
damages in the context of the intentional diversion of 
storm water onto plaintiff’s property.  In finding the award 
of punitive damages was not warranted the Court 
noted:  “…[T]he conduct justifying such an award must 
manifest ‘spite or malice, or a fraudulent or evil motive on 
the part of the defendant, or such a conscious and 
deliberate disregard of the interests of others that the 
conduct may be called willful or wanton’ …, ‘…conduct 
that represents a high degree of immorality and shows 
such wanton dishonesty as to imply a criminal 
indifference to civil obligations’ “.  Marinaccio v Town of 
Clarence, et al, No. 31, Court of Appeals 3-21-13 

CIVIL PROCEDURE 
 
 

Question of Fact Raised by Verified Pleadings 
Re When Accident Happened   

 
The Court of Appeals (with a dissent) held that a question 
of fact about when an accident occurred had been raised 
by plaintiff’s verified pleadings.  The defendant submitted 
evidence the accident occurred on February 5, making 
plaintiff’s action untimely.  Plaintiff’s verified pleadings 
stated the accident occurred on February 10, making 
plaintiff’s action timely.  In light of the question of fact 
raised by the verified pleadings, the Court of Appeals 
reversed the grant of summary judgment to the 
defendant.  Sanchez v National Railroad Passenger 
Corp, No 76, CtApp, 4-25-13 
 
 
Pursuant to CPLR 5225, a Parent Bank Can Not 

Be Garnished Because a Judgment Debtor’s 
Assets Are Held in a Foreign Subsidiary Bank 

 
The question before the Court of Appeals was whether a 
judgment creditor, pursuant to CPLR 5225, can obtain a 
turnover order against a bank to garnish the assets held 
by the bank’s foreign subsidiary.  The plaintiff in this 
case, the Commonwealth of the Northern Mariana 
Islands, obtained two tax judgments against the tax-
debtors (the Millards) for over $18,000,000 each.  The 
Millards left the commonwealth before the judgments 
were issued and settled in the Cayman Islands.  The 
judgments were registered in the Southern District of 
Florida. The Canadian Imperial Bank of Commerce 
(CIBC) had a branch in New York.  The commonwealth 
sought to garnish CIBC under the theory that the Millards 
had accounts in subsidiaries of CIBC, namely First 
Carribean International Bank Limited (CFIB) or its 
affiliates in the Cayman Islands.   In determining the 
commonwealth could not get at the Millards assets in the 
Cayman Islands through the parent Canadian bank, the 
Court of Appeals wrote: 
 

Under CPLR article 52, a special proceeding for 
a turnover order is the procedural mechanism 
devised by the Legislature to enforce a judgment 
against an asset of a judgment debtor, held in the 
"possession or custody" of a third-party.* * * ... 
[W]e interpret the omission of "control" from 
section 5225 (b) as an indication that 
"possession or custody" requires actual 
possession. Commonwealth of the Northern 
Mariana Islands v Canadian Imperial Bank of 
Commerce ..., No 58, CtApp, 4-30-13 
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TRIALS 
 

 
District Attorney’s Prosecution of a Case in 
Which the Complainant Was a Sitting Judge 
Created the Appearance of Impropriety---A 

Special Prosecutor Should Have Handled the 
Case 

 
A sitting City Court judge was the complainant in a 
harassment case.  A judge and a defense attorney from 
another county were appointed to handle the case.  The 
defense attorney made a motion to have a special 
prosecutor appointed as well because of the relationship 
between the District Attorney’s Office and the 
complainant.  That request was denied and the denial 
was affirmed on appeal to County Court.  The Court of 
Appeals, in a full-fledged opinion by Judge Pigott, 
reversed, finding the District Attorney’s Office’s 
involvement in the case created the appearance of 
impropriety: 
 

Here, while we do not find that any actual 
impropriety occurred, there is an unacceptably 
great appearance of impropriety – the 
appearance that the District Attorney's Office 
refused to accept a reduced charge because the 
complainant was a sitting judge who demanded 
that the matter go to trial, rather than because a 
trial was, in its own disinterested judgment, 
appropriate. The complainant was a City Court 
Judge who had the authority to preside over 
cases involving this District Attorney's office, and 
the criminal charges were unrelated to her official 
position, so that her status as a judge should not 
have been a factor in the resolution of the case. 
Nor was there anything unique or unusual about 
the charges, since they involved communications 
between two people who had formerly been in an 
intimate relationship – a scenario frequently seen 
in harassment cases. However, despite 
protracted and repeated plea negotiations, the 
District Attorney's office did not offer defendant a 

reduced charge or agree to a plea that included a 
favorable sentence, such as an ACD, community 
service, or the like. While this alone would not be 
enough to raise an appearance of impropriety, 
there are other aspects of the record that do. 
Defendant's original counsel from the Public 
Defender's office, who had represented 
defendants in cases involving this District 
Attorney's office for more than a decade, averred 
that he had never before seen the office take 
such a hard-line position in a case involving 
comparable charges and a similar defendant. 
Although provided ample opportunity to respond, 
the District Attorney's office replied with nothing 
more than conclusory denials, failing to rebut the 
allegations with even a single example of a 
comparable case it had similarly refused to 
resolve with an ACD or a plea to a violation. 
Because the District Attorney's office failed to 
take steps to dispel the appearance of 
inappropriate disparate treatment, we conclude 
that this is one of those rare cases in which a 
significant appearance of impropriety was 
created, requiring disqualification.  People v 
Adams, 47, CtApp 3-28-13 

 
 

FAMILY LAW 
 
 
“Depraved Indifference to Human Life” Defined 

Differently in Family Law, as Opposed to 
Criminal Law, Context 

 
 The Court of Appeals, in a full-fledged opinion by Judge 
Read, determined that the phrase “depraved indifference 
to human life” as it is used in Social Services Law 384-
b(8)(a)(i) to define when a child has been “severely 
abused” does not have the meaning ascribed to the same 
phrase under the Penal Law.  In addition, the court 
clarified the statutory conditions which relieve a social 
services agency of the requirement to make diligent 
efforts to reunite the child with the abusive parent.  Judge 
Read wrote:   

Social Services Law § 384-b (8) (a) (i) provides 
that a child can be found to be severely abused 
“as a result of reckless or intentional acts of the 
parent committed under circumstances evincing 
a depraved indifference to human life” 
(emphases added). Under the Penal Law, 
however, a crime requiring proof of an intent to 
kill can never be committed with depraved 
indifference … [“[I]t has never been permissible 
in New York for a jury to convict a defendant of 
depraved indifference murder where the 
evidence produced at trial indicated that if the 
defendant committed homicide at all, he 
committed it with the conscious objective of 
killing the victim” … . Additionally, “[a] defendant 

“HERE, WHILE WE DO NOT FIND THAT 
ANY ACTUAL IMPROPRIETY OCCURRED, 
THERE IS AN UNACCEPTABLY GREAT 
APPEARANCE OF IMPROPRIETY – THE 
APPEARANCE THAT THE DISTRICT 
ATTORNEY'S OFFICE REFUSED TO 
ACCEPT A REDUCED CHARGE BECAUSE 
THE COMPLAINANT WAS A SITTING 
JUDGE…” 

PEOPLE V ADAMS 
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may be convicted of depraved indifference 
murder when but a single person is endangered 
in only a few rare circumstances” …, whereas 
acts of child abuse necessarily involve one-on-
one violence. In short, our depraved indifference 
jurisprudence under the Penal Law has no 
bearing on whether a child is severely abused 
within the meaning of Social Services Law Â§ 
384-b (8) (a) (i). For purposes of that statute 
“circumstances evincing a depraved indifference 
to human life” refers to the risk intentionally or 
recklessly posed to the child by the parent’s 
abusive conduct.  Matter of Dashawn W …, No 
71, CtApp, 4-25-13 

 
 
Legal Criteria for Determining Visitation Rights 

of Incarcerated Father Clarified 
 

The Court of Appeals held that there is a rebuttable 
presumption in favor of a child’s visitation with an 
incarcerated parent and that denial of such visitation 
must be supported by “substantial evidence.”  In order to 
clarify the law in this area, the court explained: 

 
A rebuttable presumption that a noncustodial 
parent will be granted visitation is an appropriate 
starting point in any initial determination 
regarding custody and/or visitation.  

Moreover, the rebuttable presumption in favor of 
visitation applies when the parent seeking 
visitation is incarcerated. A parent who is in 
prison does not forfeit his or her visitation rights 
by being incarcerated. “[P]etitioner’s 
incarceration, standing alone, does not make a 
visitation order inappropriate,” but a 
demonstration “that such visitation would be 
harmful to the child will justify denying such a 
request” .... In deciding whether the presumption 
is rebutted, the possibility that a visit to an 
incarcerated parent would be harmful to the child 
must be considered, together with other relevant 
facts. Visitation should be denied where it is 
demonstrated that under all the circumstances 
visitation would be harmful to the child’s welfare, 
or that the right to visitation has been forfeited.  

In speaking of the manner in which the presumption of 
visitation may be rebutted, the Appellate Division has 
frequently used the terms “substantial proof” and 
“substantial evidence.” “[T]he sweeping denial of the right 
of the father to visit or see the child is a drastic decision 
that should be based upon substantial evidence” ... . This 
language is intended to convey to lower courts and 
practitioners that visitation will be denied only upon a 
demonstration “ that visitation would be harmful to the 
child “ that proceeds by means of sworn testimony or 
documentary evidence. Matter of Granger v Misercola, 
No 72, CtApp, 4-30-13 

 

REAL ESTATE 
 

 
Damages for Breach of Purchase Contract Are 

Measured by the Difference Between the 
Purchase Price and the Market Value at Time of 

Breach 
 

In a lengthy opinion by Judge Read, the Court of Appeals 
determined that, where a purchase contract for real 
property has been breached, the measure of damages is 
the difference between the sale price and the market 
value of the property at the time of the breach.  The price 
at which the property subsequently sells can be taken 
into consideration when determining what the value was 
at the time of the breach, but it is not the measure of 
damages.  White v Farrell, et al, No. 43, Court of 
Appeals, 3-21-13 
 
 
There Is No Transfer of Property Until the Deed 

Is Accepted by the Buyer 
  
In a full-fledged opinion by Judge Read, the Court of 
Appeals determined that a grant of property takes place 
only when the deed is (1) delivered and (2) 
accepted.  There was a foreclosure sale.  In order to 
obtain a judgment for the deficiency between the amount 
of the foreclosed loan and the actual foreclosure sale 
price, a motion must be made within 90 days “after the 
date of the consummation of the sale by the delivery of 
the proper deed of conveyance to the purchaser…”.  In 
this case the buyer at the foreclosure sale (M & T) did not 
at first accept the deed because M & T planned to assign 
its bid prior to the closing.  The deed was returned to the 
referee who agreed to hold it.  About three months later, 
M & T asked the referee to execute and resend the deed. 
About two weeks after that M & T filed a motion for a 
deficiency judgment. Defendants opposed the motion 
arguing it was made more than 90 days after the 
consummation of the sale. The appellate division agreed 
with the defendants.  The Court of Appeals reversed and 
wrote: 
 

As a general rule, a deed is presumed to have 
been "delivered and accepted at its date"; 
however, this presumption "must yield to 
opposing evidence" … . Here, M&T's attorney 
twice declined to accept or retain physical 
possession of the referee's deed dated May 11, 
2010. As a result, the referee took back the deed 
and other closing documents and ultimately 
executed a deed on August 9, 2010, when M&T's 
attorney accepted it … . This constitutes 
"opposing evidence" sufficient to rebut any 
presumption of delivery in May 2010 … . M&T's 
motion was therefore timely because brought 
within 90 days "after the date of the 
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consummation of the sale by the delivery of the 
proper deed of conveyance to the purchaser" 
(RPAPL 1371 [2]) -- i.e., August 9, 2010.  M & T 
Real Estate Trust v Doyle, 55, CtApp 3-26-13 

 
 
 

MEDICAL MALPRACTICE 
 
 

Experts’ Failure to Address Proximate Cause 
Precluded Summary Judgment 

 
The defendants in a medical malpractice action were 
granted summary judgment finding that any departures 
from the standard of care were not the proximate cause 
of plaintiff’s injuries.  The Court of Appeals reversed 
because the defendants’ experts did not address 
proximate cause in their affidavits in support of the 
summary judgment motion.  The defendants therefore did 
not meet their burden on the issue of proximate cause. 
Orsi, et al, v Haralabatos, et al, 50, CtApp 3-26-13 
 
 
 

TAX LAW 
 
 

Internet Tax Held Constitutional 
 

In a full-fledged opinion by Judge Lippman, the Court of 
Appeals determined the Internet Tax (Tax Law 
1101(b)(8)(vi) was constitutional on its face and did not 
violate either the Commerce Clause or the Due Process 
Clause.  The plaintiffs in the action, Overstock.com and 
Amazon.com, sued the New York State Department of 
Taxation and Finance.  The activities found to be 
legitimately taxable in New York were described by the 
Court as follows: 
 

Amazon offers an “Associates Program” through 
which third parties agree to place links on their 
own websites that, when clicked, direct users to 
Amazon’s website. The Associates are 

compensated on a commission basis. They 
receive a percentage of the revenue from sales 
generated when a customer clicks on the 
Associate’s link and completes a purchase from 
the Amazon site. The operating agreement 
governing this arrangement states that the 
Associates are independent contractors and that 
there is no employment relationship between the 
parties. Thousands of entities enrolled in the 
Associates Program have provided a New York 
address in connection with their applications. 

 
Plaintiff Overstock.com is a Delaware corporation 
with its principal place of business in Utah. 
Overstock likewise sells its merchandise solely 
through the Internet and does not maintain any 
office, employees or property in New York. 
Similar to Amazon, Overstock had an “Affiliates” 
program through which third parties would place 
links for Overstock.com on their own websites. 
When a customer clicked on the link, he or she 
was immediately directed to Overstock.com, and 
if the customer completed a purchase, the 
Affiliate received a commission. According to the 
parties’ Master Agreement, the Affliates were 
independent contractors without the authority to 
obligate or bind Overstock. 

 
Judge Smith dissented and would have found the statute 
unconstitutional under the Commerce 
Clause.  Overstock.com, et al, v NYS Department of 
Taxation and Finance, et al, 33, CtApp 3-28-13 
 
 
 

COLLECTIVE BARGAINING 
AGREEMENT 

 
 

Expired Fire Fighters’ Collective Bargaining 
Agreement Was Not “In Effect” Pursuant to 

Statute With Respect to Fire Fighters’ Mandated 
Contributions to Pension Plan 

 
 The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, determined that a collective bargaining agreement 
entered into by the City of Yonkers Fire Fighters was not 
“in effect” within the meaning of Article 22 of the 
Retirement and Social Security Law.  For some 
purposes, the Retirement and Social Security Law deems 
a collective bargaining agreement to remain “in effect” 
after it has expired, until another agreement is 
reached.  If the collective bargaining agreement had been 
deemed to be “in effect” in this case, the firefighters 
would not have been required to contribute to their 
pensions, a requirement that was imposed only after the 
collective bargaining agreement expired.  Matter of City 
of Yonkers v Yonkers Fire Fighters ..., 48, CtApp, 4-2-
13 
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EDUCATION LAW 
 
 

NYC Department of Education Must Defend 
Employees Sued for Alleged Use of Corporal 

Punishment 
 

The Court of Appeals, in a full-fledged opinion by Judge 
Smith, held that “employees of the [NYC] Department of 
Education who are sued for using corporal punishment 
are entitled to a defense provided by the City, even 
though the employees’ conduct violated a State 
regulation.”  Judge Smith wrote: 
 

…[W]e conclude that the authors of Education 
Law § 3028 intended to provide a defense even 
where an employee's use of corporal punishment 
violated regulations. Section 3028 requires the 
City to provide an attorney not just in civil, but 
also in criminal cases -- suggesting that the 
Legislature wanted even employees who 
engaged in highly questionable conduct to be 
defended at public expense.  Matter of Deborah 
Sagal-Cotler v Board of Education … Nos 73 
& 74, CtApp, 4-25-13 

 
 
 

PARTNERSHIP LAW 
 

 
Oral Partnership Agreement Dissolvable at Will 

Because of Lack of Specificity 
 

In finding that an oral partnership agreement was 
dissolvable at will because no “definite term” or “particular 
undertaking” was included, the Court of Appeals wrote: 
 

…[W]e believe that [the] complaint lacks a fixed, 
express period of time during which the 
enterprise was expected to operate. Instead, the 
complaint alleges a flexible temporal framework: 
the parties were to solicit investments for an 

indefinite length of time; conduct an open-ended 
(possibly two-year) search for an unidentified 
business in an unknown business sector or 
industry; secure additional capital investments 
over the course of an unspecified period of time; 
and then purchase and operate the enterprise for 
an indeterminate duration (perhaps four to seven 
years) until a liquidity event would hopefully 
occur. Since the complaint does not set forth a 
specific or even a reasonably certain termination 
date, it does not satisfy the "definite term" 
element of [Partnership Law] section 62 (1) (b).  
 
* * *   
 
Furthermore, when the entire scheme is 
considered, the alleged sequence of anticipated 
partnership events detailed in the complaint are 
too amorphous to meet the statutory "particular 
undertaking" standard for precluding unilateral 
dissolution of a partnership. The stages of the 
plan … were to: (1) raise money; (2) identify a 
business to buy; (3) raise more money to 
purchase the business; (4) "operate the business 
to increase its value"; (5) "achieve the liquidity 
event"; (6) "sell the business"; and (7) secure 
profit from the sale. But these objectives are 
fraught with uncertainty and are less definitive 
than the declarations referring to specific 
industries that have been found to be inadequate 
by other courts *  *  *.  In the absence of a 
definite term of duration or a particular 
undertaking to be achieved, the partnership 
agreement at issue, however well-intended, was 
dissolvable at will by either partner under 
Partnership Law § 62 (1) (b). Gelman v Buehler, 
37, Ct.App. 3-26-13 

 
 
 

ATTORNEY'S FEES 
 

Attorney in Assigned Counsel Program Did Not Have 
Standing To Sue County for More Pay 

An attorney who participated in Onondaga County’s 
Assigned Counsel Program (ACP) sued the county and 
the program for money damages, claiming he was 
entitled to more pay for the legal work he had done, and 
for a declaratory judgment finding that the AVP manual 
was a nullity because the regulations in the manual 
usurped the authority of judges to fix assigned-counsel 
compensation.  The Court of Appeals determined the 
attorney did not have standing to bring the lawsuit.  
Roulan v County of Onondaga..., No 62, CtApp, 4-30-
13 

 

“…[W]E CONCLUDE THAT THE 
AUTHORS OF EDUCATION LAW § 3028 
INTENDED TO PROVIDE A DEFENSE EVEN 
WHERE AN EMPLOYEE'S USE OF 
CORPORAL PUNISHMENT VIOLATED 
REGULATIONS.” 

DEBORAH SAGAL-COTLER V BOARD OF EDUCATION 
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A major prosecution involving federal environmental law recently culminated in guilty 
verdicts after a jury trial in the Western District of New York. The Tonawanda Coke 
Corporation (TCC) and TCC’s Manager of Environmental Control (Mark Kamholz) have been 
convicted of violating the Clean Air Act (CAA) and the Resource Conservation and Recovery 
Act (RCRA). TCC produces foundry coke, an additive used in steel production. The by-
products of coke production are considered hazardous waste and are regulated by the CAA 
and RCRA. A search warrant executed by the Environmental Protection Agency Criminal 
Investigation Division determined that TCC was violating the CAA and RCRA by releasing, 
storing, and disposing hazardous waste without permits. The Jury found TCC and Mr. 
Kamholz each guilty of 11 counts of CAA violations and 3 counts of RCRA violations. In 
addition, the Jury found Mr. Kamholz guilty of obstructing justice.  
 

The foundry coke produced by TCC is used in the steel-mill and metal casting 
industries. Coke is produced by heating coal in ovens called batteries. The process produces 
coke oven gas (COG) and coal tar sludge.1 Among other chemicals, COG contains 
“benzene,” which is a known carcinogen regulated by the CAA.  Benzene has been linked to 
several serious health problems including leukemia, bone marrow damage, decrease in red 
blood cells, and excessive bleeding.2 Coal tar sludge also contains benzene and is classified 
as a hazardous waste under RCRA. The Title V permitting program of the CAA regulates 
emission limits and compliance methods for stationary emission sources like the TCC. Any 
emission not specifically referenced in the Title V permit is an unpermitted emission source 
and therefore a violation of the CAA. Similarly, it is unlawful under RCRA, to generate, 
transport, store, and dispose hazardous waste without an authorized permit.  
 

In December of 2009, the Environmental Protection Agency Criminal Investigation 
Division executed a search warrant at TCC. The inspectors observed that TCC was emitting 
COG through pressure relief valves during the coke production process. COG is not defined 
in TCC’s Title V permit and therefore the release of it into the atmosphere is a violation of the 
CAA. After interviewing several different workers, the inspectors also determined that Mr. 
Kamholz had instructed TCC employees to conceal the fact that a pressure relief valve 
emitted COG during normal operations. COG is cooled with water in “quench towers.” The 
Title V operating permit requires quench towers to be equipped with baffle systems which are 
designed to reduce emissions while quenching. The inspectors determined that TCC was 
operating quench towers without baffle systems, thus violating the CAA.3 During the 
production of coke, coal tar sludge is mixed with coal during the heating process. This 
practice is legal as long as the coal tar sludge is not disposed of on the ground prior to 
recycling.4 However, inspectors observed coal tar sludge stored in two open tanks and on the 
ground in front of the tanks. As a result, TCC and Mr. Kamholz were charged with violating 
RCRA by storing and disposing hazardous waste without a permit.  

NEW YORK POLLUTER, AFTER A JURY TRIAL, 
CONVICTED OF FEDERAL ENVIRONMENTAL CRIMES 

BY: GREGG FREEMAN 
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In July of 2010, TCC and Mr. Kamholz were both charged with 19 federal counts for 

violating the CAA, RCRA, and obstructing justice. On March 28, 2013, the jury found TCC to 
be guilty of 14 of the 19 counts (11 CAA violations and 3 RCRA violations). Mr. Kamholz was 
also found guilty of the same violations, as well as obstructing justice for instructing a TCC 
employee to conceal information about the release of COG from pressure relief valves.5 TCC 
and Mr. Kamholz are expected back in court on July 15, 2013 for sentencing. The violations 
could carry a maximum combined penalty up to 75 years in prison and fines in excess of 
$200 Million dollars.6 

1 The United States of America vs. Tonawanda Coke Corporation and Mark L. Kamholz. Indictment, 3. July 29, 2010. 
2 See id. at 14. 
3 See id. at 15.  
4 United States of America vs. Mark L. Kamholz. Criminal Complaint, 18. December 23, 2009.  
5 United States of America vs. Tonawanda Coke Corporation and Mark L. Kamholz. Jury Verdict Form. March 28, 
2013.  
6 WGRZ News. Tonawanda Coke Found Guilty of Violating Clean Air Act. March 29, 2013. Available at     
http://www.wgrz.com/news/article/208285/1/Tonawanda-Coke-Found-Guilty-of-Violating-Clean-Air-Act 
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A NEW REPORT FORCES US TO FACE HOW THE “WAR ON 
TERROR” HAS WEAKENED THE “RULE OF LAW” 

BY: BRUCE FREEMAN 

An important study, entitled “The Report of The Constitution Project’s Task Force on 

Detainee Treatment,” was released on April 16, 2013. (The Report is available on line at 

detaineetaskforce.org.) 

The Report, which is nearly 600 pages long and took more than two years to research and 

write, was undertaken “to provide an accurate and authoritative account of how the United States 

treated people its forces held in custody as the nation mobilized to deal with a global terrorist 

threat.” 

The eleven-member “Task Force” which put together the Report includes several lawyers 

who have had prominent roles in national government.  For example: Asa Hutchinson served as 

Under Secretary for Border and Transportation Security at the Department of Homeland Security in 

the George W. Bush administration; James R. Jones was Ambassador to Mexico in the Clinton 

administration; and William Sessions was Director of the Federal Bureau of Investigation under 

three US presidents. 

 The varied backgrounds of the Task Force members lend credibility and weight to the 

Report, because a unified political or ideological bias could not have been a driving force behind it. 

 The Task Force made a number of damning “Findings.”   

Finding #1 states unequivocally that US treatment of detainees has included “torture” and 

“cruel, inhuman, or degrading” treatment---clear-cut violations of American law: 

…U.S. forces … used interrogation techniques on detainees that constitute torture. 
American personnel conducted an even larger number of interrogations that involved “cruel, 
inhuman, or degrading” treatment.  Both categories of actions violate U.S. laws and 
international treaties. Such conduct was directly counter to values of the Constitution and 
our nation.  (Finding #1) 
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 In a chapter of the Report entitled “The Legal Process of the Federal Government After 

September 11,” the body of laws violated by US treatment of detainees is laid out in plain English. 

 Seeing the controlling law in one place has a powerful effect.  It is one thing to hear or read 

that torture violates “US statutory law” or duly ratified “treaties.”  But it is quite another to read the 

unequivocal prohibitory language of the laws themselves. 

 To that end excerpts from the Report’s descriptions of the violated laws and treaties are 

quoted below.  (The footnote numbers and references have been removed:) 

 
*  *  * 

 
The U.S. Constitution 

 
Three constitutional amendments implicate detainee treatment domestically. The Fifth Amendment establishes the 
right against compelled self-incrimination and the right to due process prior to any deprivation of liberty by the federal 
government. The 14th Amendment requires that a person deprived of liberty be afforded due process by the states, and 
establishes the right to equal protection under the law. The Eighth Amendment prohibits cruel and unusual 
punishment. The rights contained in these three amendments prohibit treatment that “shocks the conscience.”  As will 
be discussed further, U.S. statutory law on detainee treatment applies Eighth Amendment standards. 

  
The Geneva Conventions 

 
The Geneva Conventions are a collection of four conventions containing international humanitarian laws of war. The 
four conventions have been ratified by every nation in the world, and therefore constitute both international and U.S. 
law. The humane treatment of all war victims, including detainees, has been described as the “fundamental theme 
running throughout the Conventions.”  Official commentary on the Conventions notes that “[e]very person in enemy 
hands must have some status under international law” as “[n]obody in enemy hands can be outside the law.” *  *  * 

 

The Geneva Conventions create obligations that protect detainees and other persons not actively involved in combat. 
The most fundamental of those obligations are set forth in what is often referred to as “Common Article 3,” a provision 
that is repeated in all four Conventions. 

 

*   *   * 

Common Article 3 states: 

 

Persons taking no active part in the hostilities, including members of  armed forces who have laid 
down their arms and those placed [outside of  combat] by sickness, wounds, detention, or any other 
cause, shall in all circumstances be treated humanely … 
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To this end, the following acts are and shall remain prohibited at any time and in any place 
whatsoever … 

 
(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and 
torture … 

 
(b) outrages upon personal dignity, in particular humiliating and degrading treatment … 

 
(c) the passing of sentences and the carrying out of executions without previous judgment 
pronounced by a regularly constituted court, affording all the judicial guarantees which are 
recognized as indispensable by civilized peoples. 

 

Despite its explicit association with noninternational armed conflict, it is broadly accepted that Common Article 3 
establishes the minimum standards applicable to all detainees in all conflicts. The U.S. Supreme Court, in a 2006 
decision, would find Common Article 3 applied to the conflict with Al Qaeda. 

*   *   * 

 
The Convention Against Torture 

 
The U.N. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), 
ratified by the Senate in 1994, forms part of international and U.S. law. Prior to drafting CAT, the prohibition on torture 
was recognized as a nonderogable norm of customary international law, and included in the Geneva Conventions. 
However, CAT provided a legal definition of torture, added a series of affirmative substantive requirements and 
prohibitions, and prohibited cruel, inhuman or degrading treatment, as further described below. A U.N.-administered 
Committee Against Torture was created to implement CAT. This committee is the enforcement body for CAT, and 
states party to CAT are obliged to submit periodic reports to the committee on their compliance with CAT. 

 
CAT reflects that the ban of torture is one of the bedrock principles of international law. The prohibition of torture is 
absolute, without exception for war or national emergency.  Detainees may not be transferred to countries where they 
would face a serious risk of torture, and information acquired through torture can never be used in court except as 
evidence against those accused of torture. States are required to criminalize all acts of torture or complicity in torture, 
and to ensure that they have jurisdiction over torture committed on their territory or by their citizens.  *   *  *
Under Article 1 of CAT, torture is (1) an intentional infliction of severe pain or suffering, whether physical or mental; (2) to 
obtain information or a confession, to punish for an act or suspected act, to intimidate or coerce, or for discrimination of 
any kind; (3) when such pain or suffering is inflicted by, at the instigation of, or with the consent or acquiescence of, a 
public official or other person acting in an official capacity.  *  *  * 

 
Severe physical pain is defined as injury that involves (1) substantial risk of death, (2) extreme physical pain, (3) serious 
burn or disfigurement, or (4) significant loss or impairment of a body part, organ or mental faculty. 

 
“Severe mental pain or suffering” is defined as “prolonged mental harm” caused by or resulting from one of the 
following: 

 

 
Intentional infliction or threatened infliction of severe physical pain 
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The administration or application, or threatened administration or application, of mind-altering 
substances or other procedures calculated to disrupt profoundly the senses or the personality The 
threat of imminent death 

 
The threat that another person will imminently be subjected to death, severe physical pain or 
suffering, or the administration or application of mind-altering substances or other procedures 
calculated to disrupt profoundly the senses or personality 

 
*  *  * 

Article 2 of CAT imposes broad-ranging affirmative obligations to prevent torture, requiring states to “take effective 
legislative, administrative, judicial or other measures to prevent acts of torture in any territory under [their] jurisdiction.” 91 

In particular, states must criminalize all acts of torture, including attempted torture, complicity in acts of torture, and 
participation in acts of torture. 

 

CAT requires nations to ban torture comprehensively, categorically and without exception: 

 
No exceptional circumstance whatsoever, whether a state of war or a threat of war, political 
instability or any other public emergency, may be invoked as a justification of torture. … 

 
An order from a superior officer or a public authority may not be invoked as a justification of 
torture. 

 
The United States issued two relevant understandings with respect to the absolute ban against torture. First, the 
prohibited acts must have occurred against individuals within the “offender’s custody or physical control.” Second, 
“acquiescence” by a public official to torture requires both awareness of the torture prior to its execution and failure to 
intervene. 

 
*   *   * 

The CAT provides that evidence acquired by torture is inadmissible except as evidence against an alleged torturer: 

 
Each state shall ensure that any statement which is established to have been made as a result of torture 
shall not be invoked as evidence in any proceedings, except against a person accused of  torture as evidence 
the statement was made.99 

 
The exclusion of torture-acquired evidence applies to all proceedings without exception. 

 
The Torture Statute 

 
The Torture Statute is the U.S. federal statute prohibiting acts of torture. The statute was enacted in 1994 by Congress 
in order to comply with CAT’s requirement to enact enabling legislation. The statute defines torture as an act committed 

 
• by a person acting under the color of law; 

 
• specifically intended to inflict severe physical or mental pain or suffering upon another person; 

 
• within his custody or physical control. 
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Conspiracy to commit torture also violates the statute. The coverage of nongovernmental officials is left ambiguous by 
the language of the Act, which requires that torture be done “under color of state law.” What is clear is that purely 
private abusive conduct is not covered. 

 

The Torture Statute covers acts committed outside the United States; acts committed within the United States are 
prohibited by other federal and state laws.  U.S. courts have jurisdiction over all U.S. nationals and any foreign nationals 
who are present in the United States. The jurisdiction over foreign nationals, often referred to as “universal jurisdiction,” 
complies with CAT’s requirement that states prosecute or extradite perpetrators of torture found in their territory 
regardless of nationality. 

 

The Torture Statute imposes fines and/or imprisonment of  “not more than 20 years” for torture or conspiracy to 
torture. If torture or conspiracy to torture results in death, however, the penalty may include death, life 
imprisonment, or imprisonment of “any term of years.” 

 
The War Crimes Act 
The War Crimes Act (WCA), was passed by Congress in 1996 and criminalizes certain violations of the law of armed 
conflict.  The act makes it a crime under U.S. law to violate the Geneva Conventions and other international laws of war 
ratified by the United States.The WCA applies to all U.S. nationals and members of the U.S. Armed Forces. *  *  *  

(Report, pp. 123, et seq) 

 

What does the “rule of law” mean? 

Is the “rule of law” important? 

If so, why is it important? 

Is it wrong to suspend the “rule of law” when we are afraid? 

If so, why is it wrong? 

[Should the “Boston bomb” suspect be read his Miranda rights?] 

The Report forces us to ask these most fundamental questions about our legal system. 

As lawyers we should play a leading role in answering them. 

It is instructive to know the story of one lawyer who stood up for the “rule of law” in this 

context. 
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Lieutenant Colonel Stuart Couch was a Marine prosecutor in 2003.  He was assigned to 

prosecute a Guantanamo-Bay detainee named Mohamedou Ould Slahi.  In the course of his 

preparation of the case, which was based nearly entirely on Slahi’s own statements, Lt.Col. Couch 

became convinced Slahi’s statements had been coerced. 

As explained in the book Terror Courts, Rough Justice at Guantanamo Bay by Jess Bravin 

(Supreme Court correspondent for the Wall Street Journal), Lt. Col. Couch decided he could no 

longer participate in the prosecution of Slahi because of the nature of Slahi’s  interrogation. The 

following passage from Terror Courts… quotes Lt.Col. Couch’s memorandum to his superior, the 

chief prosecutor, Colonel Swann: 

… Couch sent Swann a memorandum: 

 

“Due to legal, ethical, and moral issues arising from past interrogations of this 
detainee, I refuse to be associated with any further prosecution efforts against him,” it 
said. 

 

“As a legal matter, I am of the opinion these techniques violate the provisions of the 
1984 United Nations Convention Against Torture and Other Cruel, Inhuman, of 
Degrading Treatment or Punishment, and any statements produced by them should 
be excluded as evidence against this detainee pursuant to Article 15 of the 
Convention.  If these techniques are deemed to be ‘torture’ under the Convention, 
then they would also constitute criminal violations of the War Crimes Act, 18 USC 
[section] 2441.” 

 

In other words, the interrogators should be prosecuted. Couch continued: 

 

“As an ethical matter, I opine that the interrogation techniques utilized with this 
detainee are discoverable by defense counsel, as they relate to the credibility of any 
statements given by him. As discoverable material, I have an ethical duty to disclose 
such material to the defense.” 
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“As a practical matter, I am morally opposed to the interrogation techniques 
employed with this detainee and for that reason alone, refuse to participate in his 
prosecution in any manner.” 

 

“I respectfully request that you share this memorandum with the Appointing Authority, 
and our senior leadership in the Office of General Counsel.”  (Bravin, Jess, Terror 
Courts, Rough Justice at Guantanamo Bay, Yale University Press, 2013, at pp. 152-
153). 

 

 Lt. Col. Couch is now an immigration judge in North Carolina.  As far as he is aware, his 

memorandum was never forwarded to anyone else, and, ten years later, charges have yet to be 

brought against Mr. Slahi. 
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