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APPELLATE DIVISION 

ADMINISTRATIVE LAW 
  

Penalty Which Effectively Made It Impossible 
for an Architect to Practice His Profession 

Too Severe 
  
The First Department found the punishment 
imposed by the Department of Buildings 
(DOB) on an architect for falsely representing he 
was licensed during a six-month suspension 
from practice was too severe: 
  

...[W]e find that the penalty imposed is 
excessive upon considering the following 
factors: DOB did not place any temporal 
limitation on the prohibition of petitioner 
filing documents, nor did it explain why 
such a permanent penalty was imposed; 
petitioner is a solo practitioner for whom 
over ninety percent of his business is in 
New York City; the prohibition applies to 
the entire city, and would essentially end 
petitioner's independent architectural 
business, thus depriving him of his 
livelihood; and respondent has never 
alleged, much less made any showing, 
that the falsehood at issue pertained to 
the substance or content of the building 
plans and thus presented potential safety 
risks which Administrative Code of City of 
NY § 28-211.1.2 was designed to 
address... . Matter of Benlevi v New 
York City Dept of Bldgs, 2014 NY Slip 
Op 02396, 1st Dept 4-8-14 

 
ADMINSTRATIVE LAW/LANDLORD-

TENANT/PUBLIC HOUSING 
  

Eviction Based Upon Firearm and Drugs 
Found in Petitioner's Apartment Affirmed 

Despite the Lack of Evidence Petitioner Was 
Aware the Items Were In the Apartment 
(Apparently They Were Brought Into the 
Apartment by Her Older Children) and 

Despite Petitioner's Unblemished Record as 
a Tenant 

  
The First Department reversed Supreme Court 
and upheld the New York City Housing 
Authority's eviction of petitioner based upon the 
police finding marijuana, oxycodone and an 
operable firearm in 

petitioner's apartment.  Petitioner was not in the 
apartment at the time the items were found, and 
there was evidence the items were brought into 
the apartment by petitioner's older 
children.  There was no evidence petitioner was 
aware the items were in the 
apartment.  Supreme Court had determined 
eviction "shocked the conscience" because 
petitioner had lived in the apartment for 23 years 
and had an otherwise unblemished record.  The 
First Department reinstated the eviction order: 
  

...[W]e review the sanction of termination 
in accordance with the standard set forth 
in Matter of Pell v Board of Educ. of 
Union Free School Dist. No. 1 of Towns 
of Scarsdale & Mamaroneck, 
Westchester County (34 NY2d 222 
[1974]). There, the Court of Appeals 
defined a penalty that is unsustainable as 
"shocking to one's sense of fairness" as 
one which 

  
"is so grave in its impact on the 
individual subjected to it that it is 
disproportionate to the misconduct, 
incompetence, failure or turpitude 
of the individual, or to the harm or 
risk of harm to the agency or 
institution, or to the public 
generally visited or threatened by 
the derelictions of the individuals. 
Additional factors would be the 
prospect of deterrence of the 
individual or of others in like 
situations, and therefore a 
reasonable prospect of recurrence 
of derelictions by the individual or 
persons similarly [situated]" (34 
NY2d at 234). 

  
Applying this standard, we find that the 
facts here support petitioner's eviction. 
Eviction is undoubtedly a "grave" 
sanction. However, in permitting drugs 
and a lethal weapon to be present in her 
apartment, petitioner committed a serious 
breach of the code of conduct that is 
critical to any multiple dwelling 
community, and which warrants the 
ultimate penalty ... . Petitioner's neighbors 
have a right to live in a safe and drug-free 
environment, and petitioner significantly 
compromised their ability to do so, her 
alleged ignorance of the activities in her 
apartment notwithstanding ... . Matter of 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02396.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02396.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02396.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02535.htm
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Grant v New York City Hous Auth, 
2014 NY Slip Op 02535, 1st Dept 4-15-
14 

 
APPEALS/CIVIL PROCEDURE 

  
An Issue Raised for the First Time on Appeal 

Will Not Be Considered Where the Defect 
Could Have Been Cured If Raised Below/Trial 
Court Can Grant Summary Judgment Based 

on an Unpleaded Defense 
  
The Fourth Department noted that it can not 
consider an argument raised for the first time on 
appeal where the defect could have been 
remedied it been raised below and explained 
when summary judgment can be granted (by the 
trial court) on the basis of an unpleaded 
defense: 
  

...[W]e do not address plaintiff’s 
contention, raised for the first time on 
appeal, that Supreme Court erred in 
granting summary judgment in 
defendant’s favor because defendant 
failed to plead the defense of failure to 
comply with a condition precedent with 
sufficient specificity (see CPLR 3015 [a]). 
“An issue may not be raised for the first 
time on appeal . . . where it ‘could have 
been obviated or cured by factual 
showings or legal countersteps’ in the trial 
court” .... Here, defendant could have 
attempted to cure that alleged deficiency 
by seeking leave to amend the answer 
... . In any event, defendant’s failure to 
plead that defense in its answer with 
sufficient specificity does not preclude an 
award of summary judgment based on 
that defense. “ ‘[A] court may grant 
summary judgment based upon an 
unpleaded defense where[, as here,] 
reliance upon that defense neither 
surprises nor prejudices the plaintiff’ 
” Accadia Site Contracting Inc v Erie 
County Water Authority, 325, 4th Dept 
3-28-14 

  
 

 
 
 
 
 

APPEALS/CORPORATION LAW 
  

Trial Court Properly Pierced the Corporate 
Veil/Criteria for Review of a Bench Trial and 
for Piercing the Corporate Veil Explained  

  
The Fourth Department determined the trial 
court had properly pierced the corporate veil to 
find the defendant physician personally liable to 
the plaintiff landlord.  The defendant ceased 
paying rent when he joined another urology 
practice.  The court noted that the defendant 
(Roehmholdt) made no effort to continue his 
business (Northtown Urology) at plaintiff's 
location, but rather took more lucrative 
employment, encouraged his patients to follow 
him, and used corporate funds to satisfy a 
personal debt.  In the course of upholding the 
piercing of the corporate veil, the Fourth 
Department explained how it reviews 
determinations made in a bench trial: 
  

As a preliminary matter, we note that, 
“[o]n an appeal from a judgment rendered 
after a nonjury trial, our scope of review is 
as broad as that of the trial court ... . 
Upon such a review, the record should be 
viewed in the light most favorable to 
sustain the judgment’ ..., and this Court 
should evaluate ‘the weight of the 
evidence presented and grant judgment 
warranted by the record, giving due 
deference to the trial court’s 
determinations regarding witness 
credibility, so long as those findings could 
have been reached upon a fair 
interpretation of the evidence’ .... ‘[T]he 
decision of the fact-finding court should 
not be disturbed upon appeal unless it is 
obvious that the court’s conclusions could 
not be reached under any fair 
interpretation of the evidence, especially 
when the findings of fact rest in large 
measure on considerations relating to the 
credibility of witnesses’ ... . 
  
With respect to piercing the corporate 
veil, we note that it is not “ ‘a cause of 
action independent of that against the 
corporation; rather it is an assertion of 
facts and circumstances which will 
persuade the court to impose the 
corporate obligation on its owners’ ” ... . “ 
‘A plaintiff seeking to pierce the corporate 
veil must establish that the owners, 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02535.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02535.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02535.htm
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0325.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0325.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0325.pdf
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through their domination, abused the 
privilege of doing business in the 
corporate form, thereby perpetrating a 
wrong that resulted in injury to the plaintiff 
. . . Factors to be considered in 
determining whether [a corporation] has 
abused [that] privilege . . . include 
whether there was a failure to adhere to 
corporate formalities, inadequate 
capitalization, commingling of assets, and 
use of corporate funds for personal use’ ” 
... . 
  
The burden of establishing that the 
corporate veil should be pierced is a 
heavy one ... but “ ‘[b]roadly speaking, the 
courts will disregard the corporate form, 
or, to use accepted terminology, pierce 
the corporate veil, whenever necessary to 
prevent fraud or to achieve equity’ ” ... . 
“A decision to pierce the corporate veil is 
a fact-laden [determination]” ..., and “[n]o 
one factor is dispositive” ... . A & M 
Global Management Corp v Northtown 
Urology Associates PC, 124, 4th Dept 
3-28-14 
 
 

ARBITRATION 
  

Participation in Arbitration Precluded Action 
to Stay Arbitration 

  
The Second Department determined plaintiffs 
participated in arbitration initially and therefore 
could not bring a proceeding to stay arbitration: 
  

Pursuant to CPLR article 75, "a party who 
has not participated in the arbitration and 
who has not made or been served with an 
application to compel arbitration, may 
apply to stay arbitration on the ground 
that a valid agreement was not made" 
(CPLR 7503[b]). Consequently, "a party 
seeking to avoid arbitration on the ground 
of no agreement to arbitrate can raise 
such objection only when it has not 
participated in the arbitration" ... . 

  
Here, the record demonstrates that the 
plaintiffs "participated in the arbitration" 
(CPLR 7503[b]...). The plaintiffs could not 
actively engage in the arbitration 
proceedings and simultaneously retain 
their right to seek subsequent judicial 

intervention pursuant to CPLR 7503(b), 
as such "forum-hedging" is incompatible 
with the legislative policy underlying 
CPLR 7503(b) ... . Stone v Noble Constr 
Mgt Inc, 2014 NY Slip Op 02571, 2nd 
Dept 4-16-14 

 
ARBITRATION/CIVIL PROCEDURE 

  
Language in the Arbitration Agreement 

Supported the Applicability of the New York 
Law Reserving the Determination of a Statute 

of Limitations Defense to the Court, Even 
Though the Controlling Federal Arbitration 

Act Presumptively Reserves the 
Determination of a Statute of Limitations 

Defense to the Arbitrator 
  
The First Department determined that an 
arbitration agreement which specifically 
incorporates "the arbitration laws of New York 
State" incorporates the New York rule that the 
resolution of a statute of limitations defense is 
for the court, not the arbitrator, even where the 
matter is controlled by the Federal Arbitration 
Act [FAA] (which presumptively reserves 
resolution of a statute of limitations defense to 
the arbitrator): 
  

Under the FAA, the "resolution of a 
statute of limitations defense is 
presumptively reserved to the arbitrator, 
not a court" ... . "[A]n exception to this 
rule exists where parties explicitly agree 
to leave timeliness issues to the court" 
(Matter of Diamond Waterproofing Sys., 
Inc. v 55 Liberty Owners Corp., 4 NY3d 
247, 253 [2005]). This is in keeping with 
the FAA policy by which private 
arbitration agreements are to be enforced 
according to their terms (id. at 252). 
Unlike the FAA, New York law "allows a 
threshold issue of timeliness to be 
asserted in court" even absent an 
agreement to do so (...CPLR 7502 [b]; 
7503 [a]). 
  
The arbitration clause of the agreement 
before us provides that "the arbitration 
laws of New York State" shall govern the 
parties' arbitration. In Matter of Smith 
Barney, Harris Upham & Co. v Luckie (85 
NY2d 193 [1995]...), the Court held that a 
choice of law provision which states that 
New York law shall govern both "the 

http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0124.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0124.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0124.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0124.pdf
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02571.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02571.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02571.htm
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agreement and its enforcement" 
incorporated New York's rule that 
threshold statute of limitations questions 
are for the courts (id. at 202). In Diamond 
Waterproofing, the Court held that an 
agreement that merely provided that it 
"shall be governed by the law of [New 
York]" did not express an intent to have 
New York law govern enforcement (4 
NY3d at 253). The Court reasoned that 
"[i]n the absence of more critical 
Language concerning enforcement . . . all 
controversies, including issues of 
timeliness, are subjects for arbitration" 
(id.). 
  
The question arises as to whether the 
specific incorporation of "the arbitration 
laws of New York State" in the instant 
arbitration clause itself constitutes the 
needed "more critical language 
concerning enforcement" within the 
contemplation of Diamond Waterproofing. 
We hold that it does and, under the 
agreement, the arbitration laws of New 
York State include article 75 of the 
CPLR.  Matter of ROM Reins Mgt Co 
Inc v Continental Ins Co Inc, 2014 NY 
Slip Op 01546, 1st Dept 3-11-14 
  

 

ARBITRATION/EDUCATION LAW 
  

Teacher's Termination for a One-Time 
Mistake "Shocks One's Sense of Fairness" 

  
The First Department determined the 
termination of a teacher's employment was a 
punishment which "shocked one's sense of 
fairness."  The teacher, who was well-respected 
and had an unblemished record, was found to 
have engaged in sexual conduct with an adult 
colleague in the school building after hours. The 
incident was highly publicized.  In finding the 
punishment too severe, the court wrote: 
  

"[A] result is shocking to one's sense of 
fairness if the sanction imposed is so 
grave in its impact on the individual 
subjected to it that it is disproportionate to 
the misconduct, incompetence, failure or 
turpitude of the individual, or to the harm 
or risk of harm to the agency or 
institution, or to the public generally 
visited or threatened by the derelictions of 

the individuals. Additional factors would 
be the prospect of deterrence of the 
individual or of others in like situations, 
and therefore a reasonable prospect of 
recurrence of derelictions by the 
individual or persons similarly employed. 
There is also the element that the 
sanctions reflect the standards of society 
to be applied to the offense involved" ... . 
* * * 
  
While petitioner's behavior demonstrated 
a lapse in judgment, there is no evidence 
that this incident, was anything but a one-
time mistake ... . Of critical significance is 
that, unlike matters involving some form 
of romantic involvement or other 
inappropriate conduct with a student, 
petitioner's engaging in what appeared to 
be consensual sexual conduct with an 
adult colleague is not in and of itself 
either criminal or otherwise improper.  * * 
* 

  
Nor is there is any indication in the record 
that petitioner's conduct will affect her 
ability to teach or that she intended to 
inflict any damage on any student. While 
it is unfortunate that the incident garnered 
so much attention and was exploited in 
the media, that in and of itself does not 
warrant the penalty of termination ... 
. Matter of Brito v Walcott, 2014 NY 
Slip Op 01813, 1st Dept 3-20-14 

 
  

Commissioner of Education Has Primary 
Jurisdiction Over Dispute About the 

Appropriate Pay for a School Principal 
Whose Position Was Abolished But Who 
Was Subsequently Assigned an Assistant 

Principal Position/Petition for Stay of 
Arbitration Pursuant to the Collective 

Bargaining Agreement Should Have Been 
Granted/Arbitration Prohibited by Public 

Policy 
  
The Fourth Department determined Supreme 
Court should have granted petitioner's 
application for a stay of arbitration.  A former 
principal whose position was abolished was 
hired as an assistant principal.  A grievance was 
filed by respondent on the former principal's 
behalf contending that her new position 
warranted the same level of pay she had 

http://www.nycourts.gov/reporter/3dseries/2014/2014_01546.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01546.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01546.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01813.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01813.htm
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received in the abolished position. After the 
grievance was denied by petitioner, the 
respondent demanded arbitration pursuant to 
the collective bargaining agreement.  The Fourth 
Department determined the demand for 
arbitration should have been denied because 
the matter must be determined by the 
Commission of Education in the first instance: 
  

It is well settled that, in deciding an 
application to stay or compel arbitration 
under CPLR 7503, the court is concerned 
only with the threshold determination of 
arbitrability, and not with the merits of the 
underlying claim (see CPLR 7501...). In 
making the threshold determination of 
arbitrability, the court applies a two-part 
test. It first determines whether “there is 
any statutory, constitutional or public 
policy prohibition against arbitration of the 
grievance” ... . “If no prohibition exists,[the 
court then determines] whether the 
parties in fact agreed to arbitrate the 
particular dispute by examining their 
collective bargaining agreement” ... . 

  
Here, we agree with petitioner that the 
Commissioner of Education has primary 
jurisdiction over the parties’ dispute, and 
that arbitration is therefore prohibited by 
public policy. As we have previously 
noted, “ ‘the Commissioner of Education 
has the specialized knowledge and 
expertise to resolve the factual issue of 
whether the . . . former position and the 
new position are similar within the 
meaning of Education Law § [2510 (3) 
(a)]’ ” ... . Based on his or her specialized 
knowledge and expertise, the 
Commissioner of Education should 
“resolve, in the first instance,” the issue of 
fact whether two positions are sufficiently 
similar under Education Law § 2510 
... . Matter of Arbitration ..., 285, 4th 
Dept 3-28-14 

 
 

 
 
 
 
 
 
 

ATTORNEY MALPRACTICE 
  

Failure to Allege a Favorable Result Would 
Have Obtained "But For" the Attorney's 

Alleged Malpractice Required Dismissal of 
the Complaint 

  
The Second Department determined a legal 
malpractice action was properly dismissed 
because the plaintiff failed to adequately allege 
that but for the malpractice the result would have 
been favorable to the plaintiff.  The court 
explained the elements of a legal malpractice 
action: 
  

To recover damages in a legal 
malpractice action, a plaintiff must 
establish "that the attorney failed to 
exercise the ordinary reasonable skill and 
knowledge commonly possessed by a 
member of the legal profession' and that 
the attorney's breach of this duty 
proximately caused plaintiff to sustain 
actual and ascertainable damages" ... . 
"To establish causation, a plaintiff must 
show that he or she would have prevailed 
in the underlying action or would not have 
incurred any damages, but for the 
lawyer's negligence" ... . " A claim for 
legal malpractice is viable, despite 
settlement of the underlying action, if it is 
alleged that settlement of the action was 
effectively compelled by the mistakes of 
counsel'" ... . Nonetheless, a plaintiff's 
conclusory allegations that merely reflect 
a subsequent dissatisfaction with the 
settlement, or that the plaintiff would be in 
a better position but for the settlement, 
without more, do not make out a claim of 
legal malpractice ... . Benishai v 
Epstein, 2014 NY Slip Op 02404, 2nd 
Dept 4-9-14 
 

 

ATTORNEY'S FEES 
  

Attorney's Suit to Recover Fee 
Dismissed/Failure to Provide Client Notice 

Re: Right to Arbitrate/Failure to Comply with 
22 NYCRR 1215.1 

  
The Second Department determined an 
attorney's suit to recover a fee was properly 
dismissed because the client was not given 
notice by certified mail of the client's right to 

http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0285.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0285.pdf
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02404.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02404.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02404.htm
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elect to arbitrate and because the 
defendant failed to provide a letter of 
engagement to or enter a written retainer 
agreement with the client: 
  

Except in limited circumstances, where 
an attorney institutes an action to recover 
a fee, the attorney must provide written 
notice by certified mail or by personal 
service of the client's right to elect to 
arbitrate and must allege in the complaint 
that the client received notice of his or her 
right to pursue arbitration and did not file 
a timely request to arbitrate (see 22 
NYCRR 137.6). A plaintiff's failure to 
provide the defendant with written notice 
of his or her right to elect to submit the 
fee dispute to arbitration, and the failure 
to allege in the complaint that the 
defendant received such notice and did 
not file a timely request for arbitration, 
require dismissal of the complaint (see 
Herrick v Lyon, 7 AD3d 571). Here, the 
Supreme Court properly dismissed the 
complaint upon finding that the plaintiff 
failed to properly serve the defendant with 
written notice of his right to arbitrate the 
fee dispute, and upon the plaintiff's failure 
to allege in the complaint that the 
defendant received such notice and did 
not file a timely request for arbitration... .  
  
In addition, the Supreme Court properly 
found that the plaintiff failed to comply 
with the requirements of 22 NYCRR 
1215.1 and failed to establish that he was 
entitled to recover legal fees in quantum 
meruit. Except in limited circumstances, 
an attorney must provide his or her client 
with a written letter of engagement or 
enter into a written retainer agreement 
explaining, inter alia, the scope of the 
legal services to be provided, the fees to 
be charged, and the expenses and billing 
practices (see 22 NYCRR 1215.1). An 
attorney's noncompliance with 22 NYCRR 
1215.1 does not preclude him or her from 
recovering the value of professional 
services rendered on a quantum meruit 
basis .. . Nonetheless, an attorney who 
fails to comply with rule 1215.1 bears the 
burden of proving the terms of the 
retainer and establishing that the terms of 
the alleged fee arrangement were fair, 
fully understood, and agreed to by the 
client (see id.). Here, the court properly 

found that the plaintiff failed to comply 
with 22 NYCRR 1215.1 and failed to 
establish that the terms of the fee 
arrangement were fair, fully understood, 
and agreed to by the defendant. Gary 
Friedman PC v O'Neill, 2014 NY Slip 
Op 01711, 2nd Dept 3-19-14 
  

CIVIL PROCEDURE 
  

Delay In Retaining Expert Did Not Warrant 
Preclusion of Expert's Testimony 

  
The Second Department determined Supreme 
Court should not have precluded plaintiff's 
expert from testifying based upon the timing of 
the retaining of the expert and the serving of his 
expert information.  There was no evidence the 
delay was intentional or willful,  and no showing 
of prejudice to the opposing party: 
  

CPLR 3101(d)(1)(i) "does not require a 
party to respond to a demand for expert 
witness information at any specific time 
nor does it mandate that a party be 
precluded from proffering expert 
testimony merely because of 
noncompliance with the statute,' unless 
there is evidence of intentional or willful 
failure to disclose and a showing of 
prejudice by the opposing party" ... . 
Here, the record does not support a 
conclusion that the plaintiff's delay in 
retaining his expert or in serving his 
expert information was intentional or 
willful. Furthermore, any potential 
prejudice to the defendants was 
ameliorated by a two-month adjournment 
of the retrial agreed to by the parties ... . 
Accordingly, the Supreme Court 
improvidently exercised its discretion in 
granting the defendants' motion to 
preclude the plaintiff's expert from 
testifying at the retrial ... . Burbige v 
Siben & Ferber, 2014 NY Slip Op 
01426, 2nd Dept 3-5-14 
  
  

Failure to Make Timely Motion to Dismiss 
Based Upon Improper Service Constituted a 

Waiver of the Jurisdictional Defense 
  

The Third Department determined defendant's 
(O'Neill's) jurisdictional defense based on 
improper service was waived by the failure to 

http://www.nycourts.gov/reporter/3dseries/2014/2014_01711.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01711.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01711.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01426.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01426.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01426.htm
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move for judgment on that ground within 60 
days: 
  

Plaintiff did not effectuate proper 
substituted service on O'Neill because 
she failed to mail a copy of the pleadings 
to O'Neill after the process server left a 
copy with the president of Hafner 
Valuation at O'Neill's place of business 
(see CPLR 308 [2]). Despite the error in 
service and defendants having raised it in 
their answer, O'Neill waived his objection 
on this ground by failing to move for 
judgment on that basis within 60 days of 
serving the answer (see CPLR 3211 
[e]...).  Sutton v Hafner Valuation 
Group Inc, 516779, 3rd Dept 3-6-14 

 
Defendant Company's Failure to Keep 

Current Address On File With Secretary of 
State Was Not an Adequate Excuse for 

Default 
  
The Second Department determined that the 
failure of defendant limited liability company to 
maintain its current address with the Secretary 
of State precluded defendant from successfully 
opposing the motion to enter a default judgment 
(based upon defendant's failure to answer:) 
  

To successfully oppose a motion for 
leave to enter a default judgment based 
on the failure to appear or timely serve an 
answer, a defendant must demonstrate a 
reasonable excuse for its default and the 
existence of a potentially meritorious 
defense (see CPLR 5015[a][1]...). The 
defendant contended that it maintained 
an old address on file with the Secretary 
of State, and denied receipt of copies of 
the summons and complaint. However, 
the defendant's unexplained failure to 
keep the Secretary of State apprised of 
its current address over a significant 
period of time did not constitute a 
reasonable excuse ... . 
  
Furthermore, the defendant was not 
entitled to vacatur of its default pursuant 
to CPLR 317. The defendant failed to 
rebut the plaintiff's evidence that, for a 
period of more than five years, the 
defendant failed to file, with the Secretary 
of State, the required biennial form that 
would have apprised the Secretary of 

State of its current address (see Limited 
Liability Company Law § 301[e]). Under 
these circumstances, the defendants' 
failure to personally receive copies of the 
summons and complaint was a result of a 
deliberate attempt to avoid notice of 
actions commenced against it... . Cruz v 
Keter Residence LLC, 2014 NY Slip Op 
01575, 2nd Dept 3-12-14 
  

  
"Law Office Failure" Excuse for Failure to 
Enter a Default Judgment Within One Year 

Not Sufficient 
  
The Second Department determined that the 
offered "law office failure" excuse for failing to 
enter a default judgment within the one-year 
time limit was not sufficient: 
  

CPLR 3215(c), entitled "Default not 
entered within one year," provides, in 
pertinent part, that "[i]f the plaintiff fails to 
take proceedings for the entry of 
judgment within one year after the 
default, the court shall not enter judgment 
but shall dismiss the complaint as 
abandoned, without costs, upon its own 
initiative or on motion, unless sufficient 
cause is shown why the complaint should 
not be dismissed" (emphasis added). "To 
avoid dismissal of the complaint as 
abandoned pursuant to CPLR 3215(c), a 
plaintiff must offer a reasonable excuse 
for his or her delay and must demonstrate 
that the complaint is meritorious" ... . 
  
Here, contrary to the Supreme Court's 
conclusion, the plaintiff failed to offer a 
reasonable excuse as to why it did not 
seek to enter a judgment against the 
defendant until nearly three years after 
his failure to answer or appear (see 
CPLR 3215[c]...). The excuse of law 
office failure proffered by the plaintiff in its 
moving papers was "vague, conclusory, 
and unsubstantiated" and, thus, did not 
constitute a sufficient excuse for the 
plaintiff's extended delay in moving to 
enter a default judgment after the 
defendant's default... . GMAC v 
Minewiser, 2014 NY Slip Op 01581, 2nd 
Dept 3-12-14 

  
  

http://decisions.courts.state.ny.us/ad3/Decisions/2014/516779.pdf
http://decisions.courts.state.ny.us/ad3/Decisions/2014/516779.pdf
http://www.nycourts.gov/reporter/3dseries/2014/2014_01575.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01575.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01575.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01581.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01581.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01581.htm
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Motion to Renew Granted in Interest of 
Justice Despite Knowledge of Facts at Time 
of Original Motion/Motion to Vacate Default 

Granted Based On Law Office Failure 
  
The Second Department determined a motion to 
renew was properly granted, in the interest of 
justice, even though the facts were known at the 
time of the original motion.  The court also 
determined, under the facts, the motion to 
vacate a default judgment was properly granted 
on the ground of law office failure: 
  

A motion for leave to renew must be 
based upon new facts not offered on the 
prior motion which would change the prior 
determination, and must contain a 
reasonable justification for the failure to 
present such facts on the prior motion 
(see CPLR 2221[e][2]...). However, "[t]he 
rule is not inflexible, and renewal may be 
granted in the court's discretion, in the 
interest of justice, even on facts that were 
known to the movant at the time of the 
original motion" ... . Under the 
circumstances of this case, the Supreme 
Court providently exercised its discretion 
in granting that branch of the motion of 
the defendants ...  which was for leave to 
renew that branch of their prior motion 
which was pursuant to CPLR 5015 to 
vacate so much of a prior order of the 
same court as granted the plaintiff's 
unopposed motion for leave to enter a 
default judgment ... . 

  
Upon renewal, the Supreme Court also 
properly permitted the Lee defendants to 
interpose an answer to the complaint and 
precluded the plaintiff from enforcing the 
default judgment ... . In moving pursuant 
to CPLR 5015(a)(1) to vacate a default, 
the movant is required to demonstrate 
both a reasonable excuse for the default 
and a potentially meritorious defense to 
the action ... . The Supreme Court has 
the discretion to accept law office failure 
as a reasonable excuse (see CPLR 
2005). Here, the ... defendants' principal 
affirmed that he retained prior counsel to 
oppose the plaintiff's motion for leave to 
enter a default judgment, but that prior 
counsel nevertheless failed to oppose the 
motion, which was granted without 
opposition. Under such circumstances, 
the Supreme Court providently exercised 

its discretion in accepting this explanation 
as an excusable default ... . The 
...defendants also demonstrated a 
potentially meritorious defense to the 
action ... . In addition, there was no 
showing of prejudice to the plaintiff from 
the delay in answering, and no evidence 
of an intent by the Lee defendants to 
abandon any defenses to the 
action.  Shin v ITCI Inc, 2014 NY Slip 
Op 01600, 2nd Dept 3-12-14 
  

"Relation-Back" Doctrine Applied Where City 
Mistakenly Not Named in the Complaint and 

Statute of Limitations Had Run 
  
The Second Department determined the 
amended complaint against the city should not 
have been dismissed.  Plaintiff tripped and fell 
on the Brooklyn Bridge.  Plaintiff's notice of claim 
named the NYC Department of Transportation 
(DOT) and the city.  However, when the plaintiff 
commenced an action, only the DOT was 
named in the complaint.  The city moved to 
dismiss after the statute of limitations had 
run.  The Second Department held that the 
"relation-back" doctrine applied and the city was 
compelled to accept the amended complaint.  In 
explaining the "relation-back" doctrine, the court 
wrote: 
  

Although the statute of limitations had 
expired on the cause of action insofar as 
asserted against the City, the plaintiff 
successfully demonstrated a basis for 
application of the relation back doctrine 
(see CPLR 203[b]...). In order for claims 
against one defendant to relate back to 
claims asserted against another, a 
plaintiff must establish that " (1) both 
claims arose out of the same conduct, 
transaction or occurrence, (2) the new 
party is united in interest with the original 
defendant, and by reason of that 
relationship can be charged with such 
notice of the institution of the action that 
the new party will not be prejudiced in 
maintaining its defense on the merits by 
the delayed, otherwise stale, 
commencement and (3) the new party 
knew or should have known that, but for a 
mistake by the plaintiff as to the identity of 
the proper parties, the action would have 
been brought against that party as well'" 
... . Here, the plaintiff's claim against the 
City and the claim against the DOT arose 

http://www.nycourts.gov/reporter/3dseries/2014/2014_01600.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01600.htm
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out of the same conduct, transaction, or 
occurrence, and the City is united in 
interest with the DOT such that it can be 
charged with notice of the action 
commenced by the plaintiff against the 
DOT ... . Moreover, no prejudice can be 
asserted by the City, given that a notice 
of claim was timely served upon both the 
City and the DOT, and the City 
proceeded to negotiate a settlement with 
the plaintiff. The plaintiff further 
demonstrated that her initial failure to 
name the City as a defendant was a 
mistake, rather than an intentional 
decision not to assert the claim in order to 
gain a tactical advantage... . Headley v 
City of New York, 2014 NY Slip Op 
01717, 2nd Dept 3-19-14 

 
"Labor or Services" Complaint Not Specific 

Enough to Trigger Specific-Answer 
Requirement Under CPLR 3016 

  
The Fourth Department determined 
plaintiff nursing home's motion for summary 
judgment pursuant to CPLR 3016 was properly 
denied.  Defendant's late husband was in 
plaintiff nursing home for the last 15 months of 
his life.  Plaintiff sued for $125,265.54 in unpaid 
invoices. The court determined the complaint did 
not set forth with sufficient specificity the 
reasonable value and agreed price of each 
service provided.  Therefore the statutory 
requirement for a specific answer to each 
allegation of service was not triggered: 
  

CPLR 3016 (f) provides that, in an action 
involving the -2- 205 CA 13-01681 
“performing of labor or services,” the 
plaintiff “may set forth and number in his 
verified complaint the items of his claim 
and the reasonable value or agreed price 
of each.” If the plaintiff does so, “the 
defendant by his verified answer shall 
indicate specifically those items he 
disputes and whether in respect of 
delivery or performance, reasonable 
value or agreed price.” “To meet the 
requirements of CPLR 3016 (f), a 
complaint must contain a listing of the 
goods or services provided, with enough 
detail that it may readily be examined and 
its correctness tested entry by entry” ... . 
If the complaint lacks sufficient specificity, 
the defendant may serve a general denial 

answer ... .Here, we conclude that the 
complaint failed to meet the specificity 
standards of CPLR 3016 (f) and thus “did 
not trigger a duty on defendant[’]s part to 
dispute each item specifically” ... 
.  Waterfront Operations Associates 
LLC... v Candido, 205, 4th Dept 3-28-14 
  
  

Res Judicata Doctrine Precluded Suit 
Despite Naming Additional Parties and 
Alleging Different Causes of Action and 

Legal Theories 
  
The Second Department determined the 
doctrine of res judicata precluded plaintiff's 
action, notwithstanding the additional parties 
named (found to be in privity with the parties 
named in the prior action) and the different 
causes of action and legal theories alleged: 
  

"Under the doctrine of res judicata, a 
disposition on the merits bars litigation 
between the same parties, or those in 
privity with them, of a cause of action 
arising out of the same transaction or 
series of transactions as a cause of 
action that either was raised or could 
have been raised in the prior proceeding" 
... . Generally, to establish privity the 
interests of the nonparty must have been 
represented by a party in the prior 
proceeding ... . The Court of Appeals has 
observed that privity is an "amorphous 
concept," not easily applied..., but 
persons in privity include those whose 
interests are represented by a party to the 
previous action and those "[whose] own 
rights or obligations in the subsequent 
proceeding are conditioned in one way or 
another on, or derivative of, the rights of 
the party to the prior litigation" ... ." 

  
The fact that causes of action may be 
stated separately, invoke different legal 
theories, or seek different relief will not 
permit relitigation of claims'" ... . Thus, the 
doctrine of res judicata "operates to 
preclude the renewal of issues actually 
litigated and resolved in a prior 
proceeding, as well as claims for different 
relief which arise out of the same factual 
grouping or transaction and which should 
have or could have been resolved in the 
prior proceeding" ... . In determining 
whether a factual grouping constitutes a 

http://www.nycourts.gov/reporter/3dseries/2014/2014_01717.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01717.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01717.htm
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0205.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0205.pdf


11 
 

transaction for res judicata purposes, a 
court must apply a pragmatic test and 
analyze how the facts are related as to 
time, space, origin or motivation, whether 
they form a convenient trial unit and 
whether treating them as a unit conforms 
to the parties' expectations or business 
understanding ... . For the doctrine of res 
judicata to be applied, there must have 
been, in the prior proceeding, a final 
judgment on the merits ... . "An order 
granting a summary judgment motion is 
on the merits and has preclusive effect" ... 
. Bayer v City of New York, 2014 NY 
Slip Op 02005, 2nd Dept 3-26-14 
  
  

"Forum Non Conveniens" Dismissal Proper 
  
The Second Department explained the criteria 
for dismissal of an action on "forum non 
conveniens" grounds: 
  

"The doctrine of forum non conveniens 
permits a court to dismiss an action 
when, although it may have jurisdiction 
over a claim, the court determines that in 
the interest of substantial justice the 
action should be heard in another forum'" 
... . "On a motion to dismiss on the 
ground of forum non conveniens, the 
burden is on the movant to demonstrate 
the relevant private or public interest 
factors that militate against a New York 
court's acceptance of the litigation" ... . 
"Among the factors the court must weigh 
are the residency of the parties, the 
potential hardship to proposed witnesses 
including, especially, nonparty witnesses, 
the availability of an alternative forum, the 
situs of the underlying actionable events, 
the location of evidence, and the burden 
that retention of the case will impose 
upon the New York courts" ... . 

  
Here, the Supreme Court did not 
improvidently exercise its discretion in 
granting that branch of the defendant's 
motion which was to dismiss the 
complaint on the ground of forum non 
conveniens. The fact that the witnesses, 
with the exception of the plaintiff, and 
evidence are located in Pennsylvania, the 
fact that Pennsylvania is the situs of the 
underlying events, the availability of 
Pennsylvania as an alternative forum, 

and the burden on the New York courts of 
retaining a case to which it does not have 
a substantial nexus militate in favor of 
dismissal of the action on the ground that 
Pennsylvania is the more convenient 
forum ... . Wild v University of Pa, 2014 
NY Slip Op 02038, 2nd Dept 3-26-14 

 
Inconsistent Responses to Special-Verdict 
Interrogatories Required Resubmission to 

the Jury or a New Trial 
  
The First Department determined the trial judge, 
faced with inconsistent answers to the special 
verdict interrogatories, should have either 
resubmitted the interrogatories or ordered a new 
trial: 
  

The jury's responses to the second and 
third interrogatories are not only in direct 
conflict with one another, but puzzling 
given the jury charge. The trial court 
instructed the jury that "if you find all of 
the agreed-upon services have been 
performed, then the [p]laintiff is entitled to 
recover the fee agreed upon or such part 
of that fee as you find remains unpaid." In 
light of these instructions, the jury's 
finding that defendant is obligated to pay 
plaintiff, even though plaintiff did not 
perform its obligations under the contract, 
is "logically impossible" .... .As the verdict 
was inconsistent, pursuant to CPLR 
4111(c), the court was obligated to either 
resubmit the interrogatories to the jury or 
order a new trial ... . The trial court 
"engaged in improper speculation as to 
the jury's thought process" by attempting 
to reconcile the jury's answers with the 
evidence ..., based upon a theory that 
was not part of the jury's findings. ... The 
trial court should have required the jury to 
reconsider the interrogatories or order a 
new trial, even though defense counsel 
did not request, on the record, that the 
verdict be resubmitted to the jury... 
. Bellinson Law, LLC v Iannucci, 2014 
NY Slip Op 02219, 1st Dept 4-1-14 
  
  

 
 
 
 

http://www.nycourts.gov/reporter/3dseries/2014/2014_02005.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_02005.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_02038.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_02038.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02219.htm
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Monetary Award to Compensate Fraud 
Victims Ordered by a Czech Court in a 
Criminal Fraud Prosecution Entitled to 
Enforcement in New York as a "Foreign 

Country Judgment" 
  
The First Department, in a full-fledged opinion 
by Justice Tom, determined a judgment in a 
Czech criminal proceeding ordering a monetary 
award to compensate fraud victims was entitled 
to recognition in New York pursuant to CPLR 
5301(b) (a matter of first impression): 
  

CPLR 5301(b) defines a "foreign country 
judgment" as "any judgment of a foreign 
state granting or denying recovery of a 
sum of money, other than a judgment for 
taxes, a fine or other penalty, or a 
judgment for support in matrimonial or 
family matters." The judgment sought to 
be enforced in this case provides 
restitution ..., directing ... the criminal 
defendant, to pay a specific sum as 
"compensation for damages to the victim" 
of his scheme to defraud. Clearly, the 
judgment is not one for taxes or support 
obligations; nor is it a fine. Thus, the 
question is whether a judgment providing 
compensation to a crime victim (here, a 
victim of criminal fraud) should be 
regarded as a "penalty" and denied 
enforcement. 
  
Where, as here, the purpose of a 
monetary judgment is to compensate the 
victim for actual damages, it represents 
"reparation to one aggrieved" ... 
. Harvardsky Prumyslovy Holding AS -
V Likvidaci v Kozeny, 2014 NY Slip Op 
02250, 1st Dept 4-1-14 
  
  

Motion for Voluntary Discontinuance Should 
Not Have Been Granted "With Prejudice" 

  
The Second Department determined a motion 
for the voluntary discontinuance of an action 
should not have been granted "with prejudice:" 
  

In general, absent a showing of special 
circumstances, including prejudice to a 
substantial right of the defendant or other 
improper consequences, a motion for a 
voluntary discontinuance should be 
granted without prejudice (see CPLR 
3217[c]...).  Here, there was no showing 

of any such special circumstances. 
Contrary to the respondents' contention, 
there is no evidence in the record that the 
action was settled, discontinued, or 
dismissed on the merits ... . Rather, it is 
undisputed that the settlement reached 
by the parties was a forbearance 
agreement. Accordingly, the action 
should have been discontinued without 
prejudice. New York Mtge Trust Inc v 
Dasdemir, 2014 NY Slip Op, 2nd Dept 
4-2-14 
  

  
Lawsuit Properly Dismissed on "Forum Non 

Conveniens" Grounds 
  
The Second Department determined that a 
lawsuit stemming from an accident in Canada in 
which New York's only connection was the 
residence of the plaintiff should be dismissed on 
the ground of forum non conveniens upon the 
condition the defendant waive any jurisdictional 
or statute of limitations defenses: 
  

The doctrine of forum non conveniens 
permits a court to stay or dismiss an 
action when, although it may have 
jurisdiction over the action, the court 
determines that "in the interest of 
substantial justice the action should be 
heard in another forum" (CPLR 327[a]... ). 
On a motion to dismiss the complaint on 
the ground of forum non conveniens, the 
defendant bears the burden of 
demonstrating "relevant private or public 
interest factors which militate against 
accepting the litigation" ... . "On such a 
motion, the Supreme Court is to weigh 
the parties' residencies, the location of 
the witnesses and any hardship caused 
by the choice of forum, the availability of 
an alternative forum, the situs of the 
action, and the burden on the New York 
court system" ... . "No one factor is 
dispositive" ... . "The Supreme Court's 
determination should not be disturbed 
unless the court improvidently exercised 
its discretion or failed to consider the 
relevant factors ... . 
  
Here, the plaintiff is a resident of Canada 
and the defendant is a resident of 
Richmond County. The incident 
complained of occurred in Canada. The 
location of the defendant's residence is 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02250.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02250.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02250.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02272.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02272.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02272.htm
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the sole connection in this case to the 
State of New York. Under the 
circumstances of this case and 
considering all of the relevant factors, 
including the fact that many of the 
witnesses, including law enforcement 
officials, emergency responders, medical 
personnel, and the owner of the hunting 
lodge who assigned the plaintiff to act as 
a hunting guide, are in Canada, the 
Supreme Court providently exercised its 
discretion in granting the defendant's 
motion to dismiss the complaint pursuant 
to CPLR 327(a) on the ground of forum 
non conveniens ... . Koop v Guskind, 
2014 NY Slip Op 02266, 2nd Dept 4-2-
14 
  

Pre-Deposition Motion for Summary 
Judgment Should Not Have Been Granted 

  
The Second Department determined a pre-
deposition motion for summary judgment was 
premature and should not have been granted: 
  

"A party opposing summary judgment is 
entitled to obtain further discovery when it 
appears that facts supporting the 
opposing party's position may exist but 
cannot then be stated" ... . This is 
especially so where the motion for 
summary judgment was made prior to the 
parties conducting depositions ... .Here, 
an award of summary judgment would be 
premature at this stage of the action. The 
plaintiff's motion for summary judgment 
was made prior to the deposition of the 
plaintiff. In light of the fact that the plaintiff 
was the sole witness to the accident, and 
that his account of the accident has been 
placed in issue, the defendant should 
have been afforded the opportunity to 
conduct his deposition ... . Schlichting v 
Elliquence Realty LLC, 2014 NY Slip 
Op 02281, 2nd Dept 4-2-14 
  

Extension for Service of Complaint After 
Statute of Limitations Had Run Properly 

Granted in Exercise of Discretion 
  
The Second Department determined Supreme 
Court properly exercised its discretion to allow 
service of a complaint after the 120 period for 
service had passed and the statute of limitations 
had run: 
  

When considering whether to grant an 
extension of time to effect service beyond 
the 120-day statutory period in the 
interest of justice, the court may consider 
the plaintiff's diligence, or lack thereof, 
along with other relevant factors, 
including the expiration of the statute of 
limitations, the potentially meritorious 
nature of the cause of action, the length 
of delay in service, the promptness of the 
plaintiff's request for the extension of 
time, and any prejudice to the defendant 
... . A determination of whether to grant 
the extension in the interest of justice is 
generally within the discretion of the 
motion court ... . 
  
In the instant case, an attempt at proper 
service was made within the 120-day 
period, which was later adjudicated to be 
defective. Furthermore, the statute of 
limitations had expired by the time the 
appellant challenged service as defective 
in its motion to vacate the default 
judgment, the plaintiff promptly cross-
moved for an extension of time to effect 
proper service, and there was no 
demonstrable prejudice to the appellant 
attributable to the delay in effecting 
proper service. Under the circumstances, 
granting an extension of time pursuant to 
CPLR 306-b to serve the appellant was a 
provident exercise of discretion ... 
.  Siragusa v D'Esposito, 2014 NY Slip 
Op 02570, 2nd Dept 4-16-14 

 
CIVIL 

PROCEDURE/ADMINISTRATIVE 
LAW/COLLATERAL 

ESTOPPEL/LABOR LAW/WORKERS' 
COMPENSATION 

  
Finding by Workers' Compensation Law 

Judge Precluded Suit Under Labor Law and 
Common Law Negligence 

  
Over a two-justice dissent, the Fourth 
Department determined the finding that no 
accident occurred by the Workers' 
Compensation Law Judge precluded plaintiff 
from suing under the Labor Law and common 
law negligence for an injury allegedly incurred 
while working on a house.  The court rejected 
the argument that the Workers' Compensation 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02266.htm
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proceeding dealt solely with the existence 
or non-existence of an employer-employee 
relationship: 
  

The doctrine of collateral estoppel 
“precludes a party from relitigating in a 
subsequent action or proceeding an issue 
clearly raised in a prior action or 
proceeding and decided against that 
party or those in privity, whether or not 
the tribunals or causes of action are the 
same” ... . Thus, “[t]he quasi-judicial 
determinations of administrative agencies 
are entitled to collateral estoppel effect 
where the issue a party seeks to preclude 
in a subsequent civil action is identical to 
a material issue that was necessarily 
decided by the administrative tribunal and 
where there was a full and fair opportunity 
to litigate before that tribunal” ... . “The 
party seeking the benefit of collateral 
estoppel has the burden of demonstrating 
the identity of the issues in the present 
litigation and the prior determination, 
whereas the party attempting to defeat its 
application has the burden of establishing 
the absence of a full and fair opportunity 
to litigate the issue in the prior action” 
... .Here, defendant met his burden on his 
motion by establishing the “identicality 
and decisiveness of the issue” decided in 
the workers’ compensation proceeding... 
. Ridge v Gold, et al, 1300, 4th Dept 3-
21-14 

 
CIVIL PROCEDURE/APPEALS 

  
Trial Court Should Not Have Precluded 

Expert Testimony Based Upon Failure to 
Make Timely Disclosures--- 

Rather, the Trial Should Have Been 
Adjourned 

  
Noting that the appellate court has the power to 
make its own discretionary determinations about 
discovery and CPLR article 31 matters, even in 
the absence of the abuse of discretion by the 
trial judge, the Fourth Department, over a two 
justice dissent, found that the trial judge should 
not have granted the defendants' motion to 
preclude testimony by plaintiffs' experts based 
upon the failure to make timely disclosures: 
  

“[W]e have repeatedly recognized that ‘[a] 
trial court has broad discretion in 

supervising the discovery process, and its 
determinations will not be disturbed 
absent an abuse of that discretion’ . . . 
We have also repeatedly noted, however, 
‘that, where discretionary determinations 
concerning discovery and CPLR article 
31 are at issue, [we] “[are] vested with the 
same power and discretion as [Supreme 
Court, and thus we] may also substitute 
[our] own discretion even in the absence 
of abuse” ’ ” ... . Under the circumstances 
of this case, we substitute our discretion 
for that of Supreme Court, and we 
conclude that the court should have 
adjourned the trial rather than granting 
defendants’ motion, thereby precluding 
the subject expert testimony and striking 
the subject expert disclosures. Smalley 
... v Harley-Davidson Motor Company 
Inc..., 372, 4th Dept 3-28-14 
  

 CIVIL PROCEDURE/CONTRACT 
LAW/PARTNERSHIP 

  
Demand for Jury Trial Properly 

Struck/Rescission Was Core of Action 
and Counterclaim 

  
In a detailed opinion by Justice Moskowitz, the 
First Department methodically went through the 
issues raised in a trial stemming from the 
breakdown of a partnership including breach of 
fiduciary duty, tortious interference with contract 
and unjust enrichment. In the course of the 
opinion, the court noted that inclusion of a cause 
of action and counterclaim for rescission 
constituted a waiver of a jury trial: 
  

Defendants next assert that the trial court 
improperly struck their jury demand in 
Action 1. This argument has no merit. 
Because defendants' demand for the 
equitable remedy of rescission in Action 2 
was not "incidental" to that action, and 
their demand for rescission was not 
"incidental" to their counterclaims in 
Action 1, defendants effectively waived 
their right to a jury trial by joining those 
demands with claims for legal relief ... . In 
addition, defendants argued that 
rescission of the partnership's license 
agreements ... was "the core" of their 
claims in both actions, and defendants all 
asserted, as part of their Action 1 
counterclaims, that they had "no 

http://www.nycourts.gov/courts/ad4/clerk/decisions/2014/03-21-14/PDF/1300.pdf
http://www.nycourts.gov/courts/ad4/clerk/decisions/2014/03-21-14/PDF/1300.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0372.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0372.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0372.pdf
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adequate remedy at law." New Media 
Holding Co LLC v Kagalovsky, 2014 
NY Slip Op 02888, 1st Dept 4-29-14 

  
 

CIVIL PROCEDURE/GENERAL 
OBLIGATIONS LAW/STATUTE OF 

LIMITATIONS 
  

Email Acknowledging Debt Raised Question 
of Fact About Whether Period of Limitations 

Was Restarted by the Email 
  
The Second Department determined an e-mail 
acknowledging plaintiff's entitlement to a 
commission raised a triable issue of fact about 
whether the statute of limitations was restarted: 
  

The defendants made a prima facie 
showing that the applicable six-year 
statute of limitations expired before the 
plaintiff commenced this action (see 
CPLR 213...). In opposition, however, the 
plaintiff raised a triable issue of fact as to 
whether an email message, purportedly 
sent by the defendant ..., acknowledged 
the plaintiff's entitlement to a brokerage 
commission and demonstrated the 
defendants' intent to pay it, thus restarting 
the statute of limitations (see General 
Obligations Law § 17-101...). " Whether a 
purported acknowledgment is sufficient to 
restart the running of a period of 
limitations depends on the circumstances 
of the individual case'" ... . Here, a trial is 
necessary to resolve this issue. Georg 
Tsunis Real Estate Inc v Benedict, 
2014 NY Slip Op 02899, 2nd Dept 4-30-
14 

 
CIVIL PROCEDURE/MUNICIPAL 

LAW/EMPLOYMENT LAW 
  

Untimely Demand for Reinstatement 
Warranted Dismissal of Action to Compel 

Reinstatement 
  
The Fourth Department determined petitioner's 
action to compel reinstatement in his job as a 
policeman was untimely.  Petitioner should have 
made a demand for reinstatement within four 
months of learning he was not being held 
responsible criminally or civilly for the acts of 
misconduct alleged against him: 

  
“Where, as here, a public employee is 
discharged without a hearing, the four-
month limitations period set forth in CPLR 
217 begins to run when the employee’s 
demand for reinstatement is refused” ... . 
“[T]he demand must be made within a 
reasonable time after the right to make 
the demand occurs or . . . within a 
reasonable time after [petitioner] 
becomes aware of the facts which give 
rise to his [or her] right of relief” ... , and 
we note that the four-month limitations 
period of CPLR article 78 proceedings 
has been “treat[ed] . . . as a measure of 
permissible delay in the making of the 
demand” ... . Here, we conclude that 
petitioner’s right to demand reinstatement 
to his position arose, at the latest, on or 
about December 6, 2011, when he 
received a letter from the District Attorney 
stating that he bore no civil or criminal 
responsibility for the acts of misconduct 
alleged against him, and that the matter 
would not be presented to the grand jury 
... . Nevertheless, petitioner did not 
demand reinstatement to his position until 
approximately nine months later, on 
August 31, 2012, well over the four-month 
guideline applied in Devens ... . Thus, “it 
was [well] within the court’s discretion to 
determine that petitioner unreasonably 
delayed in making the demand” ... 
. Matter of Norton v City of Hornell..., 
256, 4th Dept 3-21-14 
 

CIVIL PROCEDURE/NEGLIGENCE 
  

Plaintiff Could Not Rely On Code Provisions 
Not Mentioned in Plaintiff's Bill of Particulars 

to Defeat Summary Judgment 
  
The Second Department determined Supreme 
Court correctly declined to allow plaintiff to rely 
on provisions of the Administrative Code which 
were not included in plaintiff's bill of 
particulars.  Plaintiff, in response to defendant's 
(16302 Jamaica's) motion for summary 
judgment, alleged that plaintiff had violated 
provisions of the code which required defendant, 
an out-of-possession landlord, to keep the 
premises where plaintiff fell safe.  But because 
the provisions relied upon in response to the 
summary judgment motion were not the same 
provisions listed in the bill of particulars, 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02888.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02888.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02888.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02899.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02899.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02899.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02899.htm
http://www.nycourts.gov/courts/ad4/clerk/decisions/2014/03-21-14/PDF/0256.pdf
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Supreme Court refused to consider them and 
granted summary judgment to the defendant.   
  

Although the plaintiff contends on appeal 
that 16302 Jamaica violated other 
provisions of the Administrative Code of 
the City of New York that imposed a 
statutory duty upon it to make repairs or 
maintain the premises in a safe condition, 
the plaintiff, in response to 16302 
Jamaica's demand for a bill of particulars, 
failed to identify these provisions either in 
his initial bill of particulars, his first 
supplemental bill of particulars, or his 
second supplemental bill of particulars. 
Thus, 16302 Jamaica was never placed 
on notice during the course of discovery 
that the plaintiff would rely upon these 
additional provisions of the Administrative 
Code as a predicate for its liability. Under 
these circumstances, the Supreme Court 
did not improvidently exercise its 
discretion in declining to allow the plaintiff 
to rely on those Administrative Code 
provisions in opposing 16302 Jamaica's 
motion for summary judgment 
... . Wenzel v 16302 Jamaica Ave LLC, 
2014 NY Slip Op 01744, 2nd Dept 3-19-
14 

 
Court May Not Deny a Dispositive Motion on 

a Ground Not Raised by the 
Parties/Assumption of Risk Precluded Suit 

Based Upon Falling Off an Exercise Ball 
  
The Second Department, in a full-fledged 
opinion by Justice Leventhal, determined that 
Supreme Court improperly denied defendant's 
[Eastern Athletic's] motion for summary 
judgment.  The plaintiff had fallen off an exercise 
ball during an exercise class.  The Second 
Department found plaintiff's lawsuit was 
precluded by the doctrine of assumption of the 
risk. In denying defendant's motion for summary 
judgment, Supreme Court ruled the deposition 
transcripts submitted by the defendant were 
inadmissible because they were not certified, a 
ground that had not been raised by the 
parties.  The Second Department held that a 
dispositive motion can not be denied on a 
ground that was not raised by the parties: 
  

Here, the Supreme Court denied the 
subject motion for summary judgment on 
a ground that the parties did not litigate. 
The parties did not have an opportunity to 

address the issue relating to the 
certification of the plaintiff's deposition 
transcript, relied upon by the Supreme 
Court in denying that dispositive motion. 
The lack of notice and opportunity to be 
heard implicates the fundamental issue of 
fairness that is the cornerstone of due 
process. It is significant that, in Misicki v 
Caradonna (12 NY3d 511, 519), the 
Court of Appeals cautioned the judiciary 
that "[w]e are not in the business of 
blindsiding litigants, who expect us to 
decide their appeals on rationales 
advanced by the parties, not arguments 
their adversaries never made" (id. at 
519). 
  
The Supreme Court erred in denying 
Eastern Athletic's motion for summary 
judgment by deciding that the plaintiff's 
deposition transcript was uncertified and, 
therefore, inadmissible, where that 
ground of admissibility was not raised by 
the plaintiff herself. Notably, the plaintiff's 
deposition transcript recites that the 
plaintiff was duly sworn. Moreover, in civil 
cases, "inadmissible hearsay admitted 
without objection may be considered and 
given such probative value as, under the 
circumstances, it may possess" ... . 
  
Had the plaintiff argued in opposition to 
Eastern Athletic's motion that her 
deposition transcript was inadmissible 
because it was uncertified, Eastern 
Athletic could have submitted a 
certification in its reply papers and, if the 
plaintiff were not prejudiced, the Supreme 
Court may have considered it ... . Eastern 
Athletic's failure to submit to the Supreme 
Court a certified copy of the plaintiff's 
deposition was an irregularity and, as no 
substantial right of a party was 
prejudiced, the court should have ignored 
the defect (see CPLR 2001). Rosenblatt 
v St George Health & Racqetball Assoc 
LLC, 2014 NY Slip Op 02917, 2nd Dept 
4-30-14 
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CIVIL PROCEDURE/NEGLIGENCE/ 
MUNICIPAL LAW 

  
Service of a Notice of Claim on the City Did 

Not Constitute the Service of a Notice of 
Claim on the New York City Transit Authority 
  
The First Department determined the service of 
a notice of claim on the City did not constituted 
the service of a notice of claim on the New York 
City Transit Authority: 
  

It is well settled that service of a notice of 
claim on the City through the 
Comptroller's Office is not service upon a 
separate public authority ... . Since 
plaintiff did not comply with the condition 
precedent of service of a notice of claim 
upon the Transit Authority defendants, 
and they deny having received the notice 
of claim from the Comptroller's Office, 
dismissal is required.  Glasheen v 
Valera, 2014 NY Slip Op 02512, 1st 
Dept 4-10-14 
  

CONSTITUTIONAL LAW/FREEDOM 
OF SPEECH 

  
Temporary Restraining Order Prohibiting 

Broadcast About a Murder of Which Plaintiff 
Was Convicted Constituted Impermissible 

Prior Restraint of Speech 
  
The Third Department determined the temporary 
restraining order granted by Supreme Court, 
which prohibited the broadcast of a movie 
about a murder of which plaintiff was convicted, 
constituted an impermissible prior restraint of 
free speech: 
  

"A 'prior restraint' on speech is 'a law, 
regulation or judicial order that 
suppresses speech . . . on the basis of 
the speech's content and in advance of its 
actual expression'" ... . It is well settled 
that "prior restraints on speech and 
publication are the most serious and the 
least tolerable infringement on First 
Amendment rights" ... . As explained by 
the United States Supreme Court, "a free 
society prefers to punish the few who 
abuse rights of speech after they break 
the law than to throttle them . . . 
beforehand. It is always difficult to know 
in advance what an individual will say, 

and the line between legitimate and 
illegitimate speech is often so finely 
drawn that the risks of freewheeling 
censorship are formidable" ... . Although 
the prohibition against prior restraint is 
not absolute, any restraint on speech 
comes with "a 'heavy presumption' 
against its constitutional validity" ... . 
Censorship in advance of publication will 
be constitutionally tolerated only upon "a 
showing on the record that such 
expression will immediately and 
irreparably create public injury" ... . 
  
Plaintiff has failed to show such 
immediate and irreparable public harm. 
"Romeo Killer: The Christopher Porco 
Story" purports to depict the events 
leading up to and surrounding plaintiff's 
murder trial, a matter of significant public 
interest. Its broadcast would not create 
the type of imminent and irreversible 
injury to the public that would warrant the 
extraordinary remedy of prior restraint. 
Rather, any alleged harm or injury flowing 
from the content of the film would be 
limited to plaintiff alone. That portions of 
the movie may be fictionalized, 
dramatized or embellished does not 
constitute a sufficient basis for the 
imposition of a prior restraint enjoining its 
broadcast ... . While judicial redress 
following publication is available if it is 
ultimately proven that defendant abused 
its rights of speech, it was constitutionally 
impermissible under these circumstances 
to forbid that speech prior to its actual 
expression... . Porco v Lifetime 
Entertainment Servs LLC, 2014 NY Slip 
Op 02641, 3rd Dept 4-17-014 
 

CONSTRUCTIVE TRUST/QUANTUM 
MERUIT 

  
Complaint Stated Causes of Action for a 
Constructive Trust and Quantum Meruit 

  
Plaintiff alleged the expenditure of resources for 
the development of a quarry on defendant's 
land. Defendant had changed the locks to the 
property and refused plaintiff further access. In 
determining that plaintiff had stated causes of 
action for a constructive trust and quantum 
meruit, the Third Department explained the 
relevant criteria: 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02512.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02512.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02512.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02641.htm
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Supreme Court correctly denied the 
motion to dismiss the cause of action 
seeking to impose a constructive trust on 
the business property. This equitable 
remedy may be imposed "when property 
has been acquired in such circumstances 
that the holder of the legal title may not in 
good conscience retain the beneficial 
interest" ... . To prove entitlement to this 
relief, a plaintiff must establish "a 
confidential or fiduciary relationship, a 
promise, a transfer in reliance thereon 
and unjust enrichment" ... . The element 
of transfer has been interpreted to include 
the expenditure of effort and resources in 
reliance upon a promise to share in a 
property interest ... . 

  
Here, the complaint alleges that plaintiff 
had a confidential or fiduciary relationship 
with defendant, that defendant made 
promises that plaintiff and defendant had 
a partnership and that plaintiff had vested 
rights and interests in the quarry business 
and property, that plaintiff relied on these 
promises and the fiduciary relationship in 
contributing resources to develop the 
business, and that defendant breached 
these promises and would be unjustly 
enriched in the absence of a constructive 
trust. Deeming these allegations to be 
true, construing them liberally, and 
granting plaintiff the benefit of every 
favorable inference, as we must ..., we 
find that the amended complaint 
adequately states a cause of action for 
the imposition of a constructive trust... . 

  
The cause of action in quantum meruit 
requires a showing of "a plaintiff's 
performance of services in good faith, 
acceptance of those services by a 
defendant, an expectation of 
compensation and proof of the 
reasonable value of the services 
provided" ... . The complaint alleges that 
plaintiff acted in good faith and in the 
expectation of compensation in making 
the previously-discussed contributions to 
the business, that defendant accepted its 
services and contributions, and that 
plaintiff has been damaged in the amount 
of the reasonable value of its 
contributions. Plaintiff further submitted 
the affidavit of its principal (see CPLR 

3211 [a] [7]...) , alleging that plaintiff 
contributed more than $200,000 toward 
the business as well as all of the 
knowledge, labor, equipment and other 
resources necessary for its development, 
that a substantial amount of processed 
material that it had paid to create 
remained on the property when plaintiff 
was locked out in 2011, and that 
defendants have continued to benefit 
from plaintiff's contributions thereafter by 
selling materials from the business 
without compensating plaintiff 
accordingly. Thus, despite defendants' 
contention that plaintiff's services were 
performed primarily for its own benefit, we 
agree with Supreme Court that the 
complaint states a cause of action in 
quantum meruit ... . Rafferty Sand & 
Gravel LLC v Kalvaitis, 2014 NY Slip 
Op 02656, 3rd Dept 4-17-14 

  
CONSUMER LAW/GENERAL 

BUSINESS LAW 349 
  

General Business Law 349 Action Must Be 
Based Upon a Deceptive Act Which Has an 

Impact on the General Public 
  
The Third Department determined an action 
pursuant to General Business Law 349 was 
properly dismissed because the underlying 
financial service (re: tax deferred retirement 
plans) was offered to school districts, not the 
general public: 
  
  

"A cause of action to recover damages 
pursuant to General Business Law § 349 
has three elements: first, that the 
challenged act or practice was consumer-
oriented; second, that it was misleading in 
a material way; and third, that the plaintiff 
suffered injury as a result of the deceptive 
act" ... . "The threshold requirement of 
consumer-oriented conduct is met by a 
showing that 'the acts or practices have a 
broader impact on consumers at large' in 
that they are 'directed to consumers' or 
'potentially affect similarly situated 
consumers'" .. . "Consumers," in turn, 
generally are defined as "those who 
purchase goods and services for 
personal, family or household use" ... . An 
act or practice will be deemed to be 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02656.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02656.htm
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deceptive where it "is likely to mislead a 
reasonable consumer acting reasonably 
under the circumstances" ... . 
  
Applying these principles to the matter 
before us, it is readily apparent that 
Supreme Court properly granted 
defendant's motion to dismiss. As a 
starting point, the underlying complaint 
fails to sufficiently allege that defendant's 
purportedly "deceptive practices [were] 
aimed at the general public" ... . In this 
regard, it is undisputed that defendant 
contracted with the plan sponsors, i.e., 
the relevant school districts, and not the 
districts' individual employees, the latter 
of whom selected their particular 
investment options from the list of service 
providers chosen by their employers. 
School districts, as business-like entities, 
cannot properly be viewed as consumers 
for purposes of General Business Law § 
349 ... . Benetech Inc v Omni Fin Group 
Inc, 2014 NY Slip Op 02480, 3rd Dept 4-
10-14 

 

CONTRACT LAW 
  

Lost Profits Not Recoverable---Too 
Speculative and Not Contemplated in the 

Agreement 
  
The First Department determined the agreement 
between the parties did not contemplate lost 
profits and, therefore, lost profits could not be 
awarded as damages for the breach: 
  

Nevertheless, the court properly 
concluded that [plaintiff] was not entitled 
to recover lost profits. To the extent 
[plaintiff] seeks lost profits for a five-year 
period, such damages are speculative, as 
its assumption that it would have 
remained in contract with [defendant] for 
five years could not be established with 
reasonable certainty. To the extent it 
seeks lost profits in the amount of $1 
million for 2010 (i.e., $500,000 for two 
seasons), such lost profits were not within 
the contemplation of the parties as a 
probable result of a breach at the time 
they entered into the agreement and 
could not be established with reasonable 
certainty ... . The evidence surrounding 
the negotiation and execution of the 

contract does not show that the parties 
expected [defendant] to bear the 
responsibility for any lost profits sustained 
by [plaintiff]. Indeed, all the witnesses 
acknowledged that sales revenue of 
$500,000 per season was mere 
expectation, and [defendant's] principal 
testified that he would not guarantee 
minimum sales in his sales agreements, 
especially with emerging designers, as 
there were "too many variables involved 
in procuring success in sales in our very 
competitive and fickle industry." Such 
evidence undermines the conclusion that 
the parties contemplated that 
[defendant] would assume liability for 
[plaintiff's] loss of anticipated revenue 
... . Olsenhaus Pure Vegan LLC v 
Electric Wonderland Inc, 2014 NY Slip 
Op 02343, 1st Dept 4-3-14 
 

 

 CONTRACT LAW/AGENCY 
  

A Gallery, as Agent for an Artist, Was 
Obligated to Disclose All Material Facts 

Within the Scope of the Agency/The Failure 
to Disclose the Gallery's Intention to Treat 
Prints Made from the Artist's Originals as 
Belonging to the Gallery Precluded Any 

Claim of Ownership by the Gallery 
  
In a full-fledged opinion by Justice Friedman, the 
First Department determined the terms of the 
contract between a gallery and an artist (Scher) 
designated the gallery as the artist's agent with 
respect to prints created from the artist's original 
works. Therefore, the artist was the owner of the 
prints.  In addition, the court determined, under 
the General Obligations Law, the terms of 
a written contract were not changed by an 
alleged oral agreement: 
  

...[S]ection 1 of the 2005 agreement 
("Scope of Agency") expressly provides 
that Scher was appointing the Gallery "to 
act as [her] exclusive agent . . . for the 
exhibition and sales of . . . limited edition 
prints published exclusively by [the] 
[G]allery," among other kinds of artwork, 
for the duration of the agreement. Thus, 
when the Gallery commissioned the 
printer to produce the prints, paid the 
printer for the prints, and took delivery of 
the prints, it did so as Scher's agent and, 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02480.htm
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hence, fiduciary ... . Accordingly, the 
prints must be deemed to be Scher's 
property... . ... 
  
As Scher's fiduciary, the Gallery was 
obligated to disclose to her in plain terms 
all material facts within the scope of the 
agency, obviously including any 
understanding the Gallery had, upon 
entering with Scher into the oral print 
deal, that it would own the prints and any 
intention it entertained to treat the prints 
as its own property ... . If the Gallery did 
not wish to finance the production of 
prints that it would not own, it could have 
sought to reach an agreement with Scher 
specifying that prints made at the 
Gallery's expense would be the Gallery's 
property. Alternatively, if the Gallery 
merely wished to protect itself from being 
abruptly terminated as Scher's agent 
before it had a fair chance to sell the 
prints, it could have sought to reach an 
agreement with her on a minimum time-
period it would have to sell each batch of 
prints during which the agency could not 
be terminated without cause. Instead, the 
Gallery left itself exposed by going 
forward with the print deal based on only 
a vague, unwritten agreement that left 
nearly all of the terms up in the air except 
for the basic 90/10 split of sales revenue 
(and even as to that, there is a dispute as 
to whether Scher's cut is calculated 
based on gross or net sales). We see no 
reason to relieve a fiduciary, such as this 
professional art merchant, of the 
consequences of its own carelessness in 
dealing with its principal.  Scher v 
Stendhal Gallery Inc, 2014 NY Slip Op 
02154, 1st Dept 3-27-14 
 

CONTRACT LAW/GENERAL 
BUSINESS LAW/BANKING 

LAW/USURY/UCC 
  

No Actionable Violations by Bank 
Re: Overdraft Charges/Overdraft Charges 

Are Not Interest 
  

The First Department determined plaintiff had 
not stated causes of action against a bank 
based in part upon alleged violations of 
statements in a checking-account brochure 
issued by the bank.  The complaint challenged 

the method used by the bank to impose 
overdraft charges on plaintiff's checking account, 
alleging breach of contract, violations of General 
Business Law 349 and usury.  With respect to 
the General Business Law and usury causes of 
action, the court wrote: 
  

To state a claim under General Business 
Law § 349, "a plaintiff must allege that the 
defendant has engaged in an act or 
practice that is deceptive or misleading in 
a material way and that plaintiff has been 
injured by reason thereof" ... . A " 
deceptive act or practice'" is defined as "a 
representation or omission likely to 
mislead a reasonable consumer acting 
reasonably under the circumstances'" ... * 
* *  Plaintiff makes no claim that the 
applicability of his overdraft protection 
was not disclosed to him. * * * 

  
The third cause of action, alleging usury, 
was properly dismissed because, as 
found by the motion court, overdraft 
charges are not interest. "If an instrument 
provides that the creditor will receive 
additional payment in the event of a 
contingency beyond the borrower's 
control, the contingent payment 
constitutes interest within the meaning of 
the usury statutes" ... . Even assuming a 
debtor-creditor relationship between the 
parties, the contingency of an account 
overdraft would have been within 
plaintiff's control ... . Feld v Apple Bank 
for Sav, 2014 NY Slip Op 02662, 1st 
Dept 4-17-14 

  
 

CONTRACT LAW/NEGLIGENCE 
  

Breach of Contract Allegations Did Not Give 
Rise to Tort Causes of Action---No Duty 

Independent of the Contract Itself 
  
The First Department determined that the 
negligence causes of action were subsumed in 
the breach of contract allegations and could not 
be separately pled: 
  

Breach of contract is not to be considered 
a tort unless a legal duty independent of 
the contract itself has been violated ... . 
Allegations of negligence based on 
defects in construction of a condominium 
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sound in breach of contract rather than 
tort ... . A claim for negligent 
misrepresentation is not separate from a 
breach of contract claim where the 
plaintiff fails to allege a breach of any 
duty independent from contractual 
obligations ... . Here, plaintiff failed to 
allege any legal duty that would give rise 
to an independent tort cause of action. 
Neither General Business Law art 23-A 
nor its regulations create a special duty or 
support a private right of action. Thus, the 
negligence and negligent 
misrepresentation claims were duplicative 
of the breach of contract claim and did 
not state a cause of action. Board of 
Mgrs of Soho N 267 W 124th St 
Condominium v NW 124 LLC, 2014 NY 
Slip Op 02513, 1st Dept 4-10-14 

 
CONTRACT LAW/QUANTUM 
MERUIT/EMPLOYMENT LAW 

  
Failure to Mention the Rate of Compensation 
Required Dismissal of the Contract Cause of 
Action Under the Statute of Frauds/However 
the Allegation Defendant Employed Plaintiff 
Was Sufficient to Allow the Quantum Meruit 

Cause of Action to Go Forward 
  
The First Department determined the contract 
cause of action must be dismissed under 
General Obligations Law 5-701(a)(10) because 
there was no mention of the rate of 
compensation,  but that there were sufficient 
allegations to allow the quantum meruit cause of 
action to go forward: 
  

In Davis & Mamber, this Court held that 
for a writing evidencing a contract "[t]o 
satisfy the Statute of Frauds . . . a 
memorandum must contain expressly or 
by reasonable implication all the material 
terms of the agreement, including the rate 
of compensation if there has been 
agreement on that matter" ... . ... Davis & 
Mamber precluded a contract claim for 
failure to satisfy the applicable provision 
of the statute of frauds, because the 
relied-on writings lacked any reference to 
the agreed-on compensation; however, it 
permitted a quantum meruit claim, 
because the rule for a writing establishing 
quantum meruit claims is less exacting, 
requiring only that the writing "evidenced 

the fact of plaintiff's employment [by 
defendant] to render the alleged services" 
.... Here, as in Davis & Mamber, the 
emails ... fail to make any reference to 
payment terms, and accordingly fail to 
satisfy the statute of frauds as to the 
contract claim ... . However, they suffice 
to show that [defendant] employed 
plaintiff, and are therefore enough to 
satisfy the statute for purposes of 
plaintiff's quantum meruit 
claim.  Chapman, Spira & Carson LLC v 
Helix BioPharma Corp, 2014 NY Slip 
Op 01685, 1st Dept 3-18-14 
 

 

CORPORATION LAW 
  

Allegations of Wrongdoing Insufficient to 
Support Shareholders Derivative Action 

Pursuant to BCL 626 (c) 
  
The Second Department determined plaintiffs 
failed to make allegations sufficient to support a 
shareholders derivative action pursuant to 
Business Corporation Law 626(c): 
  

Pursuant to Business Corporation Law § 
626(c), in order to assert a derivative 
cause of action, in their complaint, 
shareholders must "set forth with 
particularity [their] efforts . . . to secure 
the initiation of such action by the board 
or the reasons for not making such effort" 
... . Here, because the plaintiffs conceded 
that they made no demand upon the 
board, they were required to plead facts 
demonstrating that a demand would have 
been futile. 

  
"Demand is futile, and excused, when the 
directors are incapable of making an 
impartial decision as to whether to bring 
suit" ... . A plaintiff may satisfy this 
standard by alleging with particularity (1) 
"that a majority of the board of directors is 
interested in the challenged transaction," 
which may be based on self-interest in 
the transaction or a loss of independence 
because a director with no direct interest 
in the transaction is "controlled" by a self-
interested director, (2) "that the board of 
directors did not fully inform themselves 
about the challenged transaction to the 
extent reasonably appropriate under the 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02513.htm
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circumstances," or (3) "that the 
challenged transaction was so egregious 
on its face that it could not have been the 
product of sound business judgment of 
the directors" ... . However, "[t]o justify 
failure to make a demand, it is not 
sufficient to name a majority of the 
directors as defendants with conclusory 
allegations of wrongdoing or control by 
wrongdoers" ... . 

  
Although the plaintiffs' proposed 
amended complaint alleges that the 
individual defendants had a personal 
interest in the challenged transactions, it 
fails to describe the challenged 
transactions or to explain how any but 
one of the corporation's four directors 
would have profited from them. These 
"conclusory allegations of wrongdoing or 
control by wrongdoers" are insufficient ... . 
Instead, to adequately plead self-interest, 
the complaint must set forth facts alleging 
that the directors "receive[d] a direct 
financial benefit from the transaction 
which is different from the benefit to 
shareholders generally" ... . The plaintiffs 
have failed to satisfy this standard. 
Similarly, the plaintiffs' allegations that the 
corporation's directors made "lavish and 
unnecessary expenditures" and paid 
themselves "unwarranted salaries" are 
insufficient because they fail to "allege 
compensation rates excessive on their 
face or other facts which call into question 
whether the compensation was fair to the 
corporation when approved, the good 
faith of the directors setting those rates, 
or that the decision to set the 
compensation could not have been a 
product of valid business judgment" ... . 
Because the proposed amended 
complaint fails to adequately describe the 
challenged transactions or allege in what 
manner they were inappropriate, it also 
fails to "allege[ ] with particularity that the 
board of directors did not fully inform 
themselves about the challenged 
transaction[s] to the extent reasonably 
appropriate under the circumstances" or 
that "the challenged transaction[s were] 
so egregious on [their] face that [they] 
could not have been the product of sound 
business judgment" ... . Accordingly, the 
plaintiffs' allegations, incorporating the 
proposed amendments, remained 

palpably insufficient, and the Supreme 
Court erred in determining that the 
plaintiffs had satisfied the standard for 
leave to amend a pleading ... . Walsh v 
Wwebnet inc, 2014 NY Slip Op 02575, 
2nd Dept 4-16-14 

 
 

CORPORATION LAW/LANDLORD-
TENANT 

  
Shareholder in a Cooperative Apartment 
Corporation Had Right to Inspect Books 

  
The Second Department determined a 
shareholder in a cooperative apartment 
corporation (Acropolis) had a right to inspect the 
corporate books, including the minutes of board 
meetings: 
  

...[T]he petitioner satisfied the 
requirements of Business Corporation 
Law § 624(b), and is, therefore, entitled to 
a list of shareholders and their mailing 
addresses ... as well as all Board meeting 
minutes from 2001 to the present. 
Moreover, in light of the terms of the 
relevant proprietary lease ..., the 
petitioner established his contractual right 
to inspect all of Acropolis's books of 
account from 2001 to the present. With 
respect to the petitioner's entitlement to 
inspect additional corporate documents, 
"a shareholder has a common-law right to 
inspect a corporation's books and records 
if the inspection is sought in good faith 
and for a valid purpose" ... . Contrary to 
Acropolis's contention, the Supreme 
Court was not required to hold a hearing 
prior to issuing its order and judgment 
directing it to allow the petitioner to review 
its books and records, because no 
substantial question of fact existed as to 
the petitioner's good faith and purpose in 
seeking Acropolis's books and records... 
. Matter of Goldstein v Acropolis 
Gardens Realty Corp, 2014 NY Slip Op 
02436, 2nd Dept 4-9-14 
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CRIMINAL LAW 
  

Police Pursuit Not Justified by Defendant's 
"Grabbing of his Waistband Area" or 
Subsequent Flight/Gun Suppressed 

  
The Second Department affirmed the 
suppression of a weapon.  After seeing the 
defendant "grab... his waistband area" the police 
approached and the defendant ran, ultimately 
discarding a gun.  The pursuit was not justified 
by what the police saw prior to the defendant's 
flight: 
  

A suspect's "flight alone . . . even [his or 
her flight] in conjunction with equivocal 
circumstances that might justify a police 
request for information, is insufficient to 
justify pursuit" ... . However, flight, 
"combined with other specific 
circumstances indicating that the suspect 
may be engaged in criminal activity, could 
provide the predicate necessary to justify 
pursuit" ... .Under the circumstances of 
this case, the defendant's "grabb[ing]" of 
his "waistband area" in such a way that it 
"[s]eemed" to the detectives that the 
defendant "had a bulge or something 
heavy that he was holding on the outside 
of his garments," did not constitute 
specific circumstances indicative of 
criminal activity so as to establish the 
reasonable suspicion that was necessary 
to lawfully pursue the defendant, even 
when coupled with the defendant's having 
made eye contact with the detectives and 
his flight from the detectives ... . As the 
detectives' pursuit of the defendant was 
unlawful, and the defendant's disposal of 
the weapon during the pursuit was 
precipitated by the illegality and was not 
attenuated from it ..., the Supreme Court 
properly granted that branch of the 
defendant's omnibus motion which was to 
suppress the weapon. People v Haynes, 
2014 NY Slip Op 01462, 2nd Dept 3-5-
14 
  
  

 
 
 
 
 

Defendant Entitled to Hearing on Motion to 
Vacate His Conviction (by Guilty Plea)  

Based Upon Defense Counsel's Alleged 
Failure to Inform Him of the Risk of 

Deportation 
  
The Second Department determined defendant 
was entitled to a hearing on his motion to vacate 
his conviction. Defendant presented sufficient 
evidence to warrant a hearing about whether his 
attorney's alleged failure to inform him that his 
guilty plea could result in deportation constituted 
ineffective assistance of counsel under Padilla v 
Kentucky, 559 US 356.  The court explained the 
analytical criteria: 
  

"In order to prevail on a claim that, prior to 
deciding whether to plead guilty, a 
defendant was deprived of the right to the 
effective assistance of counsel under the 
United States Constitution, he or she 
must meet the two-part standard set forth 
in Strickland v Washington ... . "Under the 
first prong of that standard, the defendant 
must show that counsel's representation 
fell below an objective standard of 
reasonableness'" ... . "The second prong 
focuses on whether counsel's 
constitutionally ineffective performance 
affected the outcome of the plea 
process'" ... . * * * 
  
In Padilla, the Supreme Court held that 
the Sixth Amendment to the United 
States Constitution requires an attorney 
for a criminal defendant to provide advice 
to the defendant about the risk of 
deportation which will arise as a result of 
a plea of guilty ... . Thus, in those cases 
in which Padilla is applicable, "where an 
attorney fails to advise a criminal 
defendant, or misadvises the defendant, 
regarding clear removal consequences of 
a plea of guilty, his or her representation 
falls below an objective standard of 
reasonableness" ... . * * * 
  
"To satisfy the second prong of the 
Strickland standard, also known as the 
prejudice prong, the defendant must 
show that there is a reasonable 
probability that, but for counsel's errors, 
he would not have pleaded guilty and 
would have insisted on going to trial" ... . 
"In the context of a Padilla claim, the 
defendant must convince the court that a 
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decision to reject the plea bargain would 
have been rational under the 
circumstances'" ... . Under the particular 
circumstances of this case, the defendant 
established, sufficiently to warrant an 
evidentiary hearing, that a decision to 
reject the plea bargain would have been 
rational.  People v Varenga, 2014 NY 
Slip Op 01472, 2nd Dept 3-5-14 

 
Defendant Properly Sentenced As a Youthful 

Offender on One Indictment But Not on a 
Second Indictment 

  
The Second Department determined the 
sentencing court properly sentenced defendant 
as a youthful offender under one indictment and 
properly declined to sentence defendant as a 
youthful offender under a second indictment: 
  

The defendant contends that, because 
the sentencing court granted him youthful 
offender status with respect to Indictment 
No. 12-00529, it was required to do so 
with respect to Indictment No. 12-01380. 
The defendant was not convicted of two 
crimes set forth in separate counts of a 
single indictment, nor was he convicted of 
two crimes set forth in two separate 
indictments consolidated for trial 
purposes (see CPL 720.20[2]). Therefore, 
the sentencing court was authorized in its 
discretion to determine that the defendant 
was a youthful offender with respect to 
either or both convictions ... . Accordingly, 
the sentencing court properly determined 
that it may find the defendant a youthful 
offender with respect to his conviction 
under Indictment No. 12-00529, but not 
with respect to his conviction under 
Indictment No. 12-01380.  People v 
Shaquille Mc, 2014 NY Slip Op 01633, 
2nd Dept 3-12-14 
  

  
Court Properly Accepted Partial Verdict and 

Sent the Jury Back to Continue Deliberations 
on the Remaining Count 

  
The Third Department determined the trial court 
properly accepted a partial verdict and sent the 
jury back to deliberate on the remaining count: 
  

After the jury indicated that it had reached 
a verdict, the court started taking the 
verdict but, when the jury was polled on 

the larceny charge, one juror stated that 
she had made a mistake with her verdict. 
As a result, and over defendant's 
objection, Supreme Court took the verdict 
on the two counts of criminal contempt 
and sent the jury back to further 
deliberate on the larceny charge. In our 
view, Supreme Court properly followed 
the procedure outlined in CPL 310.70 (1) 
(b), and there is no basis in the record to 
conclude that the court abused its broad 
discretion in accepting the partial verdict 
and then directing the jury to continue 
deliberations... . People v Phoenix, 2014 
NY Slip Op 105148, 2nd Dept 3-13-14 
  
  

Defendant Entitled to a Hearing On His 
Motion to Vacate His Conviction/Newly 
Discovered  Evidence Someone Else 

Confessed to the Crime 
  
The Third Department determined defendant 
had presented sufficient evidence to warrant a 
hearing on his motion to vacate his 
conviction.  The court found no indication the 
new evidence could have been discovered with 
due diligence at the time of trial and the new 
evidence (the confession of another to the 
crime) was not merely impeachment evidence: 
  

...[W]e find that the affidavit of Maurice 
Miller proffered by defendant was 
sufficient to warrant a hearing. Miller's 
affidavit was subscribed to in January 
2012 and alleged, among other things, 
that he had witnessed another drug 
dealer, Alexander Llanos, sell crack to 
Grimsley on the day of the shooting, that 
defendant was not present in the area, 
and that Llanos later confessed to the 
shooting. First addressing whether the 
evidence could have been obtained with 
due diligence prior to trial, a court must 
keep in mind "the practicalities of the 
situation" and weigh the "limited 
resources generally available" to a 
defendant ... . Miller averred that he had 
not contacted police at the time of the 
crime because he feared retaliation. 
Defendant was 16 years old, incarcerated 
and had assigned counsel. Under these 
circumstances, there is no indication that 
defendant's failure to discover this 
witness was the result of a lack of due 
diligence ... . 
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Turning to the question of whether the 
evidence proffered was merely 
impeachment evidence, the confession of 
Llanos to the crime was material to the 
ultimate issue of defendant's guilt or 
innocence ... . Furthermore, a defendant 
has a fundamental right to offer into 
evidence the admission of another to the 
crime with which he or she is charged 
and, therefore, a hearing should have 
been held to determine the probative 
value of Miller's testimony and its 
probable effect on the verdict ... . 
Accordingly, we find a hearing necessary 
to promote justice inasmuch as the issues 
raised are "'sufficiently unusual and 
suggest searching investigation'" ... 
. People v Page, 2014 NY Slip Op 
105312, 3rd Dept 3-13-14 
  

Prosecutor's Remarks in Summation, in 
Combination with the Erroneous Admission 
of Portions of a Recorded Phone Call Made 

by the Defendant from Jail, Warranted 
Reversal 

  
In reversing defendant's conviction, in part, 
because of the prosecutor's remarks in 
summation, the Second Department wrote: 
  

...[C]ertain comments in the prosecutor's 
summation were improper, including the 
comments in which the prosecutor 
denigrated the defense, vouched for the 
truthfulness of prosecution witnesses, 
and shifted the burden of proof to the 
defense by, inter alia, stating that the 
defendant had not established 
reasonable doubt or established that the 
People's witnesses were untruthful or 
engaged in a "conspiracy," and 
improperly commented on the 
defendant's failure to call a certain 
witness... .  People v King, 2014 NY Slip 
Op 01770, 2nd Dept 3-19-14 
  
  

Police Did Not Have Founded Suspicion of 
Criminal Activity When Path of Parked Car 

Was Blocked by Police Vehicle/Suppression 
of Seized Drugs Should Have Been Granted 

  
The Second Department determined defendant's 
suppression motion should have been 
granted.  After seeing a man approach the 

window of a parked car, but without seeing what 
was exchanged, the police blocked the parked 
car with the police vehicle, approached and 
ultimately arrested defendant.  The Second 
Department determined blocking the path of the 
parked car was a "stop" and the police did not 
have a "founded suspicion" of criminal activity at 
that point: 
  

Although the detective who stopped the 
defendant's car was trained in identifying 
narcotics transactions and was aware of 
numerous drug transactions in the 
neighborhood, including some involving 
car deliveries of drugs, he did not see 
what the defendant and the pedestrian 
exchanged, could not see if one of the 
men gave the other something in return 
for something else, and did not see 
money pass between the two men .... 
Moreover, the detective saw only one 
exchange ... , did not describe any furtive 
conduct on the part of the two men ..., or, 
indeed, any other conduct that would give 
rise to a reasonable suspicion that he 
was observing a drug transaction .... The 
detective's observations supported only a 
"founded suspicion that criminal activity 
[was] afoot" ..., which is insufficient to 
justify the stop of the defendant's car ... . 
Consequently, that branch of the 
defendant's omnibus motion which was to 
suppress the crack cocaine must be 
granted. People v Loper 2014 NY Slip 
Opinion 01771, 2nd Dept 3-19-14 
  
  

Probable Cause to Search Vehicle for a 
Weapon After Defendant's Arrest Provided 

by Identified Citizen Informant 
  
The Fourth Department determined a weapon 
was properly seized from a vehicle after 
defendant's valid arrest based on information 
from an identified citizen informant: 
  

It is well settled that, “ ‘where police have 
validly arrested an occupant of an 
automobile, and they have reason to 
believe that [it] may contain evidence 
related to the crime for which the 
occupant was arrested or that a weapon 
may be discovered or a means of escape 
thwarted, they may contemporaneously 
search the passenger compartment, 
including any containers found therein’ ” 

http://decisions.courts.state.ny.us/ad3/Decisions/2014/105312.pdf
http://decisions.courts.state.ny.us/ad3/Decisions/2014/105312.pdf
http://www.nycourts.gov/reporter/3dseries/2014/2014_01770.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01770.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01771.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01771.htm


26 
 

... .Here, as noted, there is no dispute 
that defendant was lawfully stopped and 
arrested. Rather, the issue before us is 
whether the police lawfully searched the 
vehicle defendant was driving. Even 
assuming, without deciding, that the 
police did not conduct a lawful inventory 
search, we conclude that a search was 
authorized because the police had 
probable cause to believe that a gun was 
inside the vehicle. Probable cause arose 
from the information provided to the 
police by the identified citizen informant, 
who stated that she observed one of the 
occupants of defendant’s vehicle in 
possession of what appeared to be a 
handgun used in the abduction of her 
boyfriend. “An identified citizen informant 
is presumed to be personally reliable” 
...  and, here, the informant had a 
sufficient basis of knowledge inasmuch 
as she personally observed the weapon 
in question... . People v Holmes, 95, 4th 
Dept 3-21-14 

  
  

Grand Jury Proceedings Not Rendered 
Defective by Prosecutor's Introduction of 
New Evidence After First True Bill Voted 

  
The Fourth Department determined an 
indictment should not have been 
dismissed.  The grand jury proceedings were not 
rendered defective when the prosecutor 
reopened the proceedings to introduce more 
evidence after the grand jury voted the first true 
bill: 
  

... [T]he court held that the grand jury 
proceedings were defective because the 
People, without seeking a formal vote of 
at least 12 members of the grand jury, 
submitted additional evidence after the 
grand jury had voted the first true bill, but 
before an indictment had been filed. 
Contrary to the court’s conclusion, Cade 
[74 NY2d 410] does not hold that a grand 
jury must vote to vacate a prior true bill 
that has not been filed as an indictment in 
order to reopen the proceedings and 
introduce additional evidence in support 
of proposed charges that were not 
previously considered by the grand jury 
... . Indeed, in Cade, the Court of Appeals 
noted that there are reasons, other than a 
prosecutor’s belief that the evidence 

before the grand jury was inadequate or 
that dismissal was likely, “why a 
prosecutor or a [g]rand [j]ury would 
choose to reopen the evidence. The 
prosecutor might, for example, 
supplement the evidence to bring 
additional or higher charges” ... . 
Moreover, unlike the procedure that was 
in any event approved in Cade, here the 
prosecutor never requested that the 
grand jury reconsider the lower charge of 
assault in the second degree in light of 
the additional evidence ... . Thus, 
inasmuch as there was no second 
presentment of that charge, the grand 
jury was not required to vacate its prior 
vote. We therefore conclude that the 
integrity of the grand jury was not 
impaired ... . In view of our conclusion, we 
do not address the issue whether 
defendant was prejudiced by the 
procedure employed here. People v 
Grimes, 131, 4th Dept 3-21-14 

  
  

Dissent Would Have Reversed Based Upon 
Prosecutor's Mischaracterization of the 

Probative Force of the Particular Form of 
DNA Evidence Presented at Trial 

  
Although the Fourth Department affirmed 
defendant's conviction, two justices would have 
reversed on prosecutorial misconduct and 
ineffective assistance grounds.  The murder 
prosecution was based upon circumstantial 
evidence, including DNA evidence.  The DNA 
evidence, according to the dissenters, formed 
the crux of the People's case. The dissent offers 
a detailed explanation of the different types of 
DNA evidence, and the probative scope of each. 
According to the dissenters, the prosecutor 
mischaracterized the DNA evidence in 
summation, ascribing to it more probative 
force than it really had. Defense counsel was 
deemed ineffective by the dissenters for failing 
to object.  From the dissent: 
  

[FROM THE DISSENT:] In light of the 
circumstantial nature of all of the 
evidence against defendant, we cannot 
conclude that the jury would have 
reached the same result had not the 
prosecutor both mischaracterized and 
emphasized the DNA evidence on 
summation, which evidence the People 
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made the linchpin of their case. Here, the 
testimony of the People’s forensic expert 
put defendant in only a statistically-
undefined group of people whose DNA 
could have been found on the victim’s 
underwear, on the ligature, and in the 
sperm fraction from the vaginal swab. In 
other words, that evidence placed 
defendant in a class of people that could 
have contributed to the DNA, but the 
prosecutor argued to the jury that the 
analysis of the DNA established 
defendant as the DNA’s contributor. We 
conclude that the prosecutor’s willful and 
repeated mischaracterization of evidence 
of class as evidence of exactitude was 
misconduct that could have “ ‘tip[ped] the 
scales against defendant’ ” ... . We 
cannot conclude that the same result 
herein “would undoubtedly have been 
reached” absent that misconduct .... 
. People v Wright, 1247, 4th Dept 3-21-
14 

  
Sentencing Court Must Make Finding 

Whether Eligible Youth Should Be Afforded 
Youthful Offender Status 

  
The Fourth Department sent the case back for a 
determination whether defendant should be 
afforded youthful offender status, a finding which 
must be made for every eligible youth: 
  

Defendant, an eligible youth, pleaded 
guilty pursuant to a plea bargain that 
included a promised sentence and a 
waiver of the right to appeal. There was 
no mention during the plea proceedings 
whether he would be afforded youthful 
offender treatment. 
  
“Upon conviction of an eligible youth, the 
court must order a [presentence] 
investigation of the defendant. After 
receipt of a written report of the 
investigation and at the time of 
pronouncing sentence the court must 
determine whether or not the eligible 
youth is a youthful offender” (CPL 720.20 
[1]). A sentencing court must determine 
whether to grant youthful offender status 
to every defendant who is eligible for it 
because, inter alia, “[t]he judgment of a 
court as to which young people have a 
real likelihood of turning their lives around 
is just too valuable, both to the offender 

and to the community, to be sacrificed in 
plea bargaining” ... . People v Scott, 293, 
4th Dept 3-28-14 
  
  

Defendant's Flight in His Vehicle, Nearly 
Striking an Officer, Severed Any Connection 

with the Initial Detention and Evidence 
Discarded from the Vehicle Was Properly 

Seized 
  
The Fourth Department determined an 
anonymous tip coupled with the police officer's 
observations justified the officer's request that 
defendant get out of his vehicle---a level three 
encounter.  Defendant's subsequent flight in the 
vehicle, nearly striking an officer, severed any 
connection between the initial detention and the 
seizure of evidence discarded from the vehicle: 
  

A police officer testified at the 
suppression hearing that he received an 
anonymous tip regarding drug activity 
taking place at a certain location. Upon 
proceeding to the location, the officer 
found defendant sitting in a parked 
vehicle, which was similar to the 
description of the vehicle given by the 
anonymous caller. As the officer spoke 
with defendant, he noticed what appeared 
to be a pile of cigar tobacco on the 
ground outside the vehicle, and the officer 
knew, based on his training and 
experience, that emptying a cigar was a 
common method of preparing a 
marihuana cigar, or a “blunt.” When the 
officer asked defendant to step out of the 
vehicle, defendant instead started the 
vehicle and sped off, almost striking 
another officer who was approaching the 
vehicle on foot. During the ensuing 
chase, defendant discarded a bag out of 
the passenger-side window. The bag was 
later recovered by the police and was 
found to contain a loaded weapon and 
marihuana. 

  
The officer’s initial approach of defendant 
and request for identification was a 
permissible level one encounter under 
People v De Bour ... . Although the 
officer’s request that defendant exit the 
parked vehicle elevated the situation to a 
level three encounter under De Bour ..., 
we conclude that the officer had 
reasonable suspicion that defendant was 

http://www.nycourts.gov/courts/ad4/clerk/decisions/2014/03-21-14/PDF/1247.pdf
http://www.nycourts.gov/courts/ad4/clerk/decisions/2014/03-21-14/PDF/1247.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0293.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0293.pdf
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engaged in illegal activity based on the 
anonymous tip and the officer’s 
observation of drug activity, i.e., the pile 
of cigar tobacco on the ground ... . In any 
event, even assuming, arguendo, that 
defendant was unlawfully detained, we 
conclude that his criminal conduct in 
speeding off and almost striking the 
second officer—conduct for which 
defendant was convicted of reckless 
endangerment in the second degree—
“severed any causal connection between 
the unlawful detention and the 
subsequently-acquired evidence” 
... . People v Wofford, 252, 4th Dept 3-
28-14 
  
  

Error to Allow Prosecutor to Elicit Testimony 
that Defendant Invoked His Right to Counsel 
  
Although the error was deemed harmless, the 
Fourth Department noted that the prosecutor 
should not have been allowed to elicit testimony 
that defendant invoked his right to counsel: 
  

We agree with defendant that County 
Court erred in allowing the People to elicit 
testimony that defendant invoked his right 
to counsel ..., but we conclude that 
reversal is not required; the error is 
harmless beyond a reasonable doubt 
“inasmuch as there is no reasonable 
possibility that the error[] might have 
contributed to defendant’s conviction” ... 
.  People v Daniels, 360, 4th Dept 3-28-
14 
  

  
Response to Jury Note Without Notice to 

Defendant Required Reversal and a New Trial 
  
Over a dissent, the Fourth Department 
determined the trial court committed a mode of 
proceedings error by responding to a jury 
request for exhibits without notice to the 
defendant: 
  

CPL 310.20 (1) provides that, upon 
retiring to deliberate, the jurors may take 
with them “[a]ny exhibits received in 
evidence at the trial which the court, after 
according the parties an opportunity to be 
heard upon the matter, in its discretion 
permits them to take” (emphasis added). 
CPL 310.30 provides that, “[a]t any time 

during its deliberation, the jury may 
request the court for further instruction or 
information with respect to . . . the content 
or substance of any trial evidence . . . 
Upon such a request, the court must 
direct that the jury be returned to the 
courtroom and, after notice to both the 
people and counsel for the defendant, 
and in the presence of the defendant, 
must give such requested information or 
instruction as the court deems proper” 
(emphasis added). Here, as part of its 
instructions to the jury, the court informed 
the jurors that “[e]xhibits that were 
received in evidence are available, upon 
your request, for your inspection and 
consideration.” The court, however, 
neither elicited on the record whether 
defendant, who proceeded pro se at trial, 
waived his right to be present when such 
a request was made nor informed 
defendant on the record that the exhibits 
would be given to the jury without 
reconvening. Prior to receiving the jury’s 
verdict, the court indicated that it had 
received a jury note “that has been 
marked as a Court Exhibit which was just 
the jury requesting certain items of 
evidence that had already been admitted 
and received in evidence, that they were 
provided with those items pursuant to 
discussions we had and what they were 
told before deliberations.” We note that 
those “discussions” do not appear to have 
been transcribed, and no agreement by 
defendant to forego the right to be 
present for the receipt of jury notes 
appears in the record before us. 
Inasmuch as the court failed to obtain 
defendant’s express agreement waiving 
his right to be present for the reading of 
the jury note at issue, we conclude that 
the court committed a mode of 
proceedings error when it provided 
exhibits to the jury in response to a jury 
note without notice to defendant, thereby 
requiring reversal of the judgment and a 
new trial ... . People v Roberites, 164.1, 
4th Dept 3-28-14 
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Court Review of Sufficiency of Evidence 
Before a Grand Jury Explained 

  
The Fourth Department determined the 
circumstantial evidence of constructive 
possession of a package containing 
drugs was legally sufficient to support the 
indictment.  The court explained how the 
sufficiency of evidence before a grand 
jury is analyzed: 
  

On a motion to dismiss the 
indictment pursuant to CPL 210.20 
(1) (b), “the inquiry of the reviewing 
court is limited to the legal 
sufficiency of the evidence; the 
court may not examine the 
adequacy of the proof to establish 
reasonable cause” ... . The 
“reviewing court must consider 
‘whether the evidence viewed in 
the light most favorable to the 
People, if unexplained and 
uncontradicted, would warrant 
conviction by a petit jury’ ” ... . In 
the context of grand jury 
proceedings, “legal sufficiency 
means prima facie proof of the 
crimes charged, not proof beyond 
a reasonable doubt” ... . Thus, we 
must determine “ ‘whether the 
facts, if proven, and the inferences 
that logically flow from those facts 
supply proof of every element of 
the charged crimes,’ and whether 
‘the [g]rand [j]ury could rationally 
have drawn the guilty inference’ ” 
... .  People v Forsythe, 359, 4th 
Dept 3-28-14 
  
  

Trial Court's Failure to Properly 
Characterize the Nature of the Jury's 
Request for "Clarification" of Certain 

Counts Was a Reversible Mode of 
Proceedings Error 

  
The Second Department determined 
Supreme Court committed a reversible 
mode of proceedings error when it 
mischaracterized the meaning of a jury 
note.  The note requested clarification of 
the criminal possession of a weapon 
counts.  The court explained the note as 
a request for a readback of the relevant 
jury instructions: 

  
...[T]he jury requested "clarification 
on the counts of criminal 
possession of a weapon in the 
second degree." Notwithstanding 
the foregoing, in the presence of 
the defendant, counsel, and the 
jury, the Supreme Court 
mischaracterized that note as 
asking "to have read to us the 
counts of" criminal possession of a 
weapon in the second degree. In 
apprising counsel of the contents 
of that note, the Supreme Court 
omitted the word "clarification." 
The court proceeded to provide the 
jury with certain legal instructions 
on the counts of criminal 
possession of weapon in the 
second degree. The jury's request 
for "clarification" was not a request 
for a "mere ministerial readback" of 
the Supreme Court's charge ... . 
Meaningful notice of a jury's note 
"means notice of the actual 
specific content of the jurors' 
request. Manifestly, counsel 
cannot participate effectively or 
adequately protect the defendant's 
rights if this specific information is 
not given" ... . Under these 
circumstances, the Supreme 
Court's mode of proceedings error 
requires reversal of the judgment 
and a new trial (see People v 
Patterson, 39 NY2d 288, 295-
296). People v Thomas, 2014 NY 
Slip Op 02090, 2nd Dept 3-26-14 

  
Plaintiff Sufficiently Raised Issue of 

"Actual Innocence" in Motion to 
Vacate His Conviction to Warrant 

Hearing---Affidavits from  Alibi 
Witnesses Identified Before Trial   

  
The Second Department determined 
defendant had presented sufficient 
evidence of "actual innocence" to support 
his motion to vacate his conviction to 
warrant a hearing: 
  

...[O]n remittal, the Supreme Court 
should hold a hearing to address 
the defendant's claim that the 
judgment of conviction should be 
vacated because the defendant is 

http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0359.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0359.pdf
http://www.nycourts.gov/reporter/3dseries/2014/2014_02090.htm
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"actually innocent" of the crimes of 
which he was convicted (see CPL 
440.10[1][h]; People v Hamilton, 
_____ AD3d _____, 2014 NY Slip 
Op 00238 [2d Dept 2014]). As we 
recognized in Hamilton, a prima 
facie showing of actual innocence 
is made out when there is " "a 
sufficient showing of possible merit 
to warrant a fuller exploration'"" by 
the court... . Here, the defendant 
made the requisite prima facie 
showing. Specifically, in support of 
his claim of actual innocence, he 
submitted affidavits from alibi 
witnesses who, although they had 
been identified before trial in a 
notice of alibi (see CPL 250.20[1]), 
had not testified at trial. People v 
Jones, 2014 NY Slip Op 02079, 
2nd Dept 3-26-14 

  
  

No Basis in Law for "Automatic 
Override" Based Upon a Prior Sex 

Crime Conviction to Raise Sex 
Offender Status Above the 
Presumptive Level (SORA) 

  
The Fourth Department reversed County 
Court's determination that defendant, who 
was a presumptive level two sex offender, 
should be classified as a level three 
offender on the basis of a prior felony 
conviction of a sex crime.  The County 
Court described the authority for the 
upward departure as an "automatic 
override."  The Fourth Department noted 
that an "automatic override" does not 
exist in this context and explained the 
criteria for an upward departure: 
  

Based upon the total risk factor 
score of 85 points on the risk 
assessment instrument, defendant 
was presumptively classified as a 
level two risk. County Court 
determined that defendant was a 
level three risk based on the 
automatic override for a prior 
felony conviction of a sex crime. 
That was error. “[N]o basis in law 
exists for . . . an automatic override 
[to] increase[] defendant’s 
presumptive risk level two 
designation to risk level three” ... . 

“A departure from the presumptive 
risk level is warranted where there 
exists an aggravating or mitigating 
factor of a kind or to a degree, not 
otherwise adequately taken into 
account by the guidelines” ... . “ 
‘There must exist clear and 
convincing evidence of the 
existence of special 
circumstance[s] to warrant an 
upward or downward departure’ ” 
... . People v Moore, 357, 4th 
Dept 3-28-14 

  
  

Uninhabited Trailer Met Definition of a 
"Building" Within the Meaning of the 

Arson Statute 
  
The Fourth Department determined that a 
trailer that periodically was used as 
lodging, although not so used at the time 
of the fire, constituted a "building" within 
the meaning of the arson statute: 
  

“The ‘ordinary meaning’ of the term 
‘building’ has been alternatively 
defined as ‘a constructed edifice 
designed to stand more or less 
permanently, covering a space of 
land, usu[ally] covered by a roof 
and more or less completely 
enclosed by walls, and serving as 
a dwelling’ . . . , ‘a structure with a 
roof and walls’ . . . and ‘[a] 
structure or edifice inclosing a 
space within its walls and usually, 
but not necessarily, covered with a 
roof’ . . . The term generally, 
though not always, implies the idea 
of a habitat for a person’s 
permanent use or an erection 
connected with his or her 
permanent use” ... . 

  
Inasmuch as the trailer herein was 
“a constructed edifice enclosed by 
walls, covered by a roof, designed 
to stand permanently, and serving 
a useful purpose, it is included 
within the ordinary meaning of the 
word ‘building’ ” ... . ...In addition to 
furnishings for sleeping, the trailer 
had a bathroom and a kitchen. 
Moreover, the trailer was equipped 
with a power cord for immediate 

http://www.nycourts.gov/reporter/3dseries/2014/2014_02079.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_02079.htm
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access to power and a propane 
tank that could be used to power 
the refrigerator and heaters. At the 
time of the arson, the trailer was 
being used to secure the owners’ 
property while they were 
remodeling the inside of their 
house. In any event, with respect 
to the trailer’s character as a 
building in the ordinary sense of 
the word, it is of no moment that 
no one was actually residing in the 
trailer on the day of the incident 
... . 

  
Even assuming, arguendo, that the 
trailer did not fit within the ordinary 
meaning of the term, we conclude 
that it constituted a building under 
the secondary definition of building 
contained in the statute, i.e., a 
“structure . . . used for overnight 
lodging of persons, or used by 
persons for carrying on business 
therein” (Penal Law § 150.00 [1]). 
Defendant recognized that the 
trailer was used for overnight 
lodging “on ‘vacations’ or weekend 
retreats,” and it is undisputed that 
defendant had previously rented 
the trailer as overnight lodging for 
a period of four months. Although 
no one was residing in the trailer 
on the day of the fire, we likewise 
conclude that such fact does not 
alter the essential character of the 
structure as one used for overnight 
lodging. People v Norcutt, 195, 
4th Dept 3-28-14 
  

  
Department of Corrections Must 

Comply with State and Federal Courts' 
Expressed Intent to Impose 

Concurrent Sentences 
  
The Third Department, over a dissent, 
determined that the intent in both the 
state and federal proceedings was to 
impose concurrent sentences and ruled 
that the Department of Corrections could 
not act to make the sentences 
consecutive: 
  

Issues involving sentencing by 
dual sovereigns are generally 

considered under the doctrine of 
primary jurisdiction and 
occasionally give rise to 
complexities ... . We do not need 
to engage in an extended 
discussion of the intricacies of 
primary jurisdiction and sentencing 
by dual sovereigns in this case. 
Succinctly stated, "[j]ust as the 
dual sovereignty doctrine 
acknowledges and protects the 
rights of each sovereign to exact 
as much punishment for a crime as 
that sovereign desires, the doctrine 
also acknowledges and protects 
the rights of each sovereign to 
exact as little punishment for the 
crime as that sovereign desires" 
... . Here, it is clear that both 
sovereigns intended the state and 
federal sentences to run 
concurrently. To run the sentences 
sequentially essentially because of 
the manner in which they were 
administered despite express 
intent otherwise by both 
sovereigns is analogous to a 
governmental entity other than the 
court lengthening a sentence, 
which this state does not permit 
...  Matter of Hall v LaValley, 
515985, 3rd Dept 3-27-14 

 
Two Dissenting Justices Found Defendant's 

Sentence Excessive Under the Facts 
  
The First Department, over a two-justice dissent, 
found that the defendant's application for 
resentencing under the Drug Reform Act was 
properly denied.  The decision is notable for the 
dissents, which forcefully argued defendant's 
sentence was harsh and excessive in light of all 
the facts. People v Lovett, 2014 NY Slip Op 
02329, 1st Dept 4-3-14 
  
  

Defense Counsel Did Not Provide Effective 
Assistance 

  
The First Department determined the defendant 
did not receive effective assistance of 
counsel.  Counsel did not object to inadmissible 
hearsay which corroborated the complainant's 
testimony, counsel did not subpoena medical 
records or call a medical expert despite proof at 
the first trial the evidence of complainant's injury 

http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0195.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0195.pdf
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was unsupported, and counsel did not impeach 
the complainant by confronting her with her prior 
inconsistent statements: 
  

in a case that depended heavily on the 
credibility of the complainant, counsel 
failed to object to hearsay testimony 
indicating that several unnamed out-of-
court declarants supported the 
complainant's version of the incident. 
These bystander statements were not 
admissible under any theory, and we 
reject the People's arguments to the 
contrary. These declarations did not 
qualify as excited utterances, and, under 
the circumstances of the case, they were 
not admissible as background information 
to complete the narrative and explain 
police actions. At a prior trial, at which 
defendant was represented by different 
counsel, and which ended in a hung jury, 
the content of these declarations was not 
placed in evidence. 
  
We are unable to discern any strategic 
basis for counsel's failure to object to this 
highly prejudicial hearsay evidence. Any 
benefit that defendant may have gained 
when his counsel attempted to suggest 
that a police witness fabricated the 
existence of the bystander declarations 
was clearly outweighed by the prejudicial 
effect of having the jury hear the 
declarations in the first place. Defendant 
had nothing to lose, and much to gain, by 
keeping the declarations completely out 
of the case. Furthermore, the trial record 
reveals that counsel was unaware, and 
apparently surprised, that the content of 
these declarations was not in evidence at 
the first trial. This tends to suggest that 
counsel's failure to object had nothing to 
do with strategy. People v Ugweches, 
2014 NY Slip Op 02333, 1st Dept 4-3-14 
  
  

 
 
 
 
 
 
 
 
 

Dismissal of Indictment On Ground that Law 
Enforcement Personnel Improperly Issued a 
Subpoena for Defendant's Financial Records 
Reversed/Defendant Did Not Have Standing 
to Challenge the Subpoena and Issuance of 
the Subpoena Did Not Violate Defendant's 

Constitutional Rights 
  
The Second Department determined that the 
trial court should not have dismissed an 
indictment in the interest of justice on the ground 
that law enforcement personnel improperly 
issued a subpoena to Citibank for defendant's 
financial records.  The court noted that 
defendant did not have standing to challenge the 
subpoena because he did not have a proprietary 
interest in the records: 
  

Even assuming, arguendo, that the 
subpoena was improperly issued, the 
defendant had no standing to challenge 
the validity of the subpoena ... as he had 
no possessory or proprietary interest in 
the bank's records ... . Further, any 
impropriety in the issuance of the 
subpoena did not implicate the 
defendant's constitutional rights ... or 
federal statutory rights ... . Since any 
misconduct on the part of law 
enforcement in issuing the subpoena did 
not implicate the defendant's rights or 
interests, justice did not require dismissal 
of the subject counts of the indictment on 
the basis of any such misconduct. 
Further, for the reasons noted above, 
suppression of the Citibank records was 
not proper either as a sanction for alleged 
misconduct or for an alleged violation of 
the defendant's Fourth Amendment 
rights... . People v Adeniran, 2014 NY 
Slip Op 02302, 2nd Dept 4-2-14 
  
  

Mischaracterization of a Jury Note Required 
Reversal 

  
The Second Department determined that the 
trial court's mischaracterization of a jury note 
required reversal: 
  

The Supreme Court mischaracterized the 
contents of the note to counsel as merely 
requesting a readback of the elements of 
the charged offenses rather than as 
indicating the jury's apparent erroneous 
impression that proof of a single element 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02333.htm
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of each crime was sufficient to render a 
guilty verdict ... . In thus mischaracterizing 
the note, the Supreme Court did not 
afford defense counsel the opportunity to 
participate in the formulation of the court's 
response to the jury's confusion. "Since 
defense counsel was not afforded the 
opportunity to provide suggestions, [s]he 
was prevented from participating 
meaningfully at this critical stage of the 
proceedings" ... . "In the absence of 
record proof that the trial court complied 
with its core responsibilities under CPL 
310.30, a mode of proceedings error 
occurred requiring reversal" (People v 
Tabb, 13 NY3d 852, 853), despite 
defense counsel's failure to object to the 
court's treatment of the jury note ... . 
Furthermore, meaningful notice of the 
contents of a jury note must take place on 
the record ... . Accordingly, contrary to the 
People's contention, a reconstruction 
hearing to determine whether counsel 
was provided with the note off the record 
would be neither appropriate nor helpful 
... . People v Giraldo, 2014 NY Slip Op 
02309, 2nd Dept 4-2-14 
  
  

Failure to Prove Shared Intent (Accessorial 
Liability) Required Dismissal of Robbery 
Counts Under a Weight of the Evidence 

Analysis 
  
The Second Department, after a weight of the 
evidence review, determined there was 
insufficient proof defendant shared the intent to 
commit the robbery and dismissed the relevant 
counts of the indictment: 
  

Here, the defendant was convicted of two 
counts of attempted robbery in the 
second degree under a theory of 
accessorial liability. "To sustain a 
conviction based upon accessorial 
liability, the evidence . . . must prove 
beyond a reasonable doubt that the 
accused acted with the mental culpability 
necessary to commit the crime charged 
and that, in furtherance thereof, he 
solicited, requested, commanded, 
importuned or intentionally aided the 
principal to commit such crime'" (...see 
Penal Law § 20.00...).Upon the exercise 
of our factual review power (see CPL 
470.15), we determine, in the first 

instance, that acquittal of the charges of 
attempted robbery in the second degree 
would not have been unreasonable based 
upon the evidence presented and, 
moreover, that the jury failed to accord 
the evidence the weight it should have 
been accorded ... . The evidence 
presented at trial did not establish, 
beyond a reasonable doubt, that the 
defendant shared the intent to commit 
robbery, or that he solicited, requested, 
commanded, importuned, or intentionally 
aided the principal in committing the 
offense of attempted robbery in the 
second degree. Accordingly, the 
convictions of attempted robbery in the 
second degree and the sentences 
imposed thereon must be vacated, and 
those counts of the indictment must be 
dismissed ... . People v Marchena, 2014 
NY Slip Op 02312, 2nd Dept 4-2-14 
  
  

Trial Court's Decision to Conduct Trial in 
Defendant's Absence Without Consideration 
of the Factors Mandated for Consideration 
by the Court of Appeals Required Reversal 

  
The Third Department reversed defendant's 
conviction because the trial judge did not 
consider the appropriate factors before 
continuing with the trial without the defendant's 
presence: 
  

"A defendant's right to be present in the 
courtroom during his or her trial is one of 
the most basic rights guaranteed by the 
Federal and New York Constitutions, and 
by statute" ... . Even where, as here, "a 
defendant has waived the right to be 
present at trial by not appearing after 
being apprised of the right and the 
consequences of nonappearance, trial in 
absentia is not thereby automatically 
authorized"... . Rather, it must also 
appear from the record that the trial court 
considered "all appropriate factors" 
before proceeding in defendant's 
absence, "including the possibility that 
defendant could be located within a 
reasonable period of time, the difficulty of 
rescheduling [the] trial and the chance 
that evidence will be lost or witnesses will 
disappear" ... . As the Court of Appeals 
has instructed, "[i]n most cases the 
simple expedient of adjournment pending 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02309.htm
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execution of a bench warrant could 
provide an alternative to trial in absentia 
unless, of course, the prosecution can 
demonstrate that such a course of action 
would be totally futile" ... . 
  
Here, the record fails to demonstrate that 
Supreme Court considered any of the 
appropriate factors. When defendant 
failed to appear on the morning that trial 
was scheduled to commence, defense 
counsel represented to the court that he 
had no information as to defendant's 
whereabouts and requested an 
adjournment. Supreme Court declined to 
grant an adjournment, issued a bench 
warrant for defendant's arrest and 
pronounced its decision to proceed 
immediately to trial.People v June, 
105292, 3rd Dept 4-3-14  

  

  
Failure to Challenge Conviction Rendered 
Invalid by Not Advising Defendant of the 

Period of Post Release Supervision [PRS] 
Constitutes Ineffective Assistance of 

Counsel 
  
The First Department determined the defendant 
did not receive effective assistance of counsel 
when he was sentenced as a predicate felony 
offender.  Counsel failed to challenge a 2000 
conviction upon a guilty plea which was invalid 
because defendant was not apprised of the 
period of post release supervision (PRS) which 
was subsequently imposed. The fact that the 
PRS was later removed from the sentence did 
not cure the error because the defendant had 
already served four years of PRS and had spent 
time in jail for a violation of supervision: 
  

In connection with the 2000 conviction, 
Supreme Court, New York County added 
postrelease supervision to the sentence 
in 2009 to cure an unlawful administrative 
imposition of PRS ... . In May, 2010 that 
court removed PRS from the sentence in 
accordance with People v Williams (14 
NY3d 198 [2010]). Contrary to the 
People's sole argument on appeal 
addressing the Catu issue [the initial 
failure to advise defendant of the period 
of post release supervision], the vacatur 
of defendant's PRS could not cure the 
Catu error, or give defendant the benefit 
of his plea, since at the time of the 

vacatur he had already served four years 
of PRS, and had also spent time in jail in 
violation of that supervision. ... 
  
In connection with the instant CPL 440.20 
motion [motion to vacate the sentence], 
the attorney who represented defendant 
at his 2010 persistent violent felony 
offender adjudication and sentencing 
acknowledged that he had no strategic 
reason for failing to challenge the 2000 
conviction, and that he never inquired into 
whether defendant had been advised 
about PRS at his 2000 plea proceeding. 
He further affirmed that had he been 
aware that the conviction was obtained in 
violation of Catu, he would have in fact 
challenged its use to enhance 
defendant's sentence in this case. Thus, 
this was not a case where an attorney 
may have reasonably believed that it 
would have been futile to raise a Catu 
issue regarding the constitutionality, for 
predicate felony purposes, of defendant's 
2000 conviction, or that the law was 
unclear on this issue... .  People v 
Fagan, 2014 NY Slip Op 02344, 1st 
Dept 4-3-14 
  

  
Denial of For Cause Juror Challenges 

Required Reversal 
  
After determining one of the counts of the sex-
offense indictment must be dismissed 
as duplicitous because more than one offense 
was alleged to have taken place during the  time 
period described in the count, the Third 
Department reversed defendant's 
conviction finding that for cause challenges to 
jurors should have been granted: 
  

It is well established that "a prospective 
juror whose statements raise a serious 
doubt regarding the ability to be impartial 
must be excused unless the juror states 
unequivocally on the record that he or 
she can be fair and impartial" ... . When a 
juror's impartiality is in doubt, it is the 
court's obligation to make further inquiries 
and to excuse the juror if the doubt is not 
fully dispelled ... . In this respect, the 
court should err on the side of 
disqualification, as "the worst [it] will have 
done in most cases is to have replaced 
one impartial juror with another impartial 
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juror" (...see CPL 270.20 [1] [b]; [2]...). 
Conversely, the denial of a challenge for 
cause to a biased juror calls fundamental 
fairness into question and "casts a doubt 
on the legitimacy of the verdict even 
before the trial begins" ... .Here, one juror 
stated that his job experience as a 
correction officer "might" affect his ability 
to be impartial; when asked whether his 
employment would prevent him from 
applying "basic principles" granting 
certain rights to defendant, he responded, 
"It may." A second juror said that her 
husband's employment in law 
enforcement "could" cause her to give 
greater weight to a police officer's 
testimony, and a third juror said that he 
could not "guarantee" that he would 
follow an instruction not to grant greater 
weight to such testimony. A fourth juror 
stated that her husband's work as a 
sheriff's deputy would"[p]ossibly" cause 
her to hesitate in providing defendant his 
constitutional protections; she further 
confirmed that she would be reluctant to 
apply the presumption of innocence. A 
fifth juror said that she believed that 
children who accused parents of sexual 
abuse could not lie, and a sixth juror 
agreed with other jurors that it was "highly 
unlikely" that a child would lie about this 
subject, and that it was probable that 
such a charge must be true because of its 
seriousness. Finally, a seventh juror 
expressed doubt when asked whether 
she would draw an adverse inference 
from a defendant's choice not to testify, 
explaining that "it brings the question up 
why wouldn't you[?]" Although she stated 
that she would follow the judge's 
instructions in this regard, she added that 
she could not "control myself to take 
something that's already in my mind 
away." The prosecutor advised County 
Court that at least one of these jurors 
required rehabilitation because of such 
expressions of uncertainty, stating that 
"there should be inquiry from the court. 
"Nevertheless, the jurors were not 
questioned further, and none made 
"unequivocal assertion[s] of impartiality"... 
. People v Russell, 105083, 3rd Dept 4-
3-14 

  
 

Questioning of Witnesses by Trial Judge Did 
Not Deprive Defendant of a Fair Trial 

  
The First Department, in a full-fledged opinion 
by Justice Andrias, determined that the 
participation of the judge in the questioning of 
witnesses did not rise to the level of depriving 
the defendant of a fair trial: 
  

The guarantee of a fair trial does not 
"inhibit a Trial Judge from assuming an 
active role in the resolution of the truth" 
... . Thus, a trial judge is permitted "to 
question witnesses to clarify testimony 
and to facilitate the progress of the trial," 
and, if necessary, to develop factual 
information ... . However, a judge may not 
"take [] on either the function or 
appearance of an advocate at trial" ... . 
  
The "substance and not the number of 
questions asked is the important 
consideration" ... . Even if a trial judge 
makes intrusive remarks that would better 
have been left unsaid, or questions 
witnesses extensively, the defendant is 
not thereby deprived of a fair trial so long 
as the jury is "not prevented from arriving 
at an impartial judgment on the merits" 
... . Notably, although the exercise of a 
trial court's power to question witnesses 
should be exercised "sparingly" ..., "in the 
case of expert testimony, the court's 
intervention is often necessary to assist 
the jurors in comprehending matters of 
specialized knowledge" ... , and the trial 
judge is afforded greater leeway.   
  
The record before us establishes that the 
trial court did not take on the function and 
appearance of an advocate. * * * 
  
Furthermore, although it is true that a 
"claim that the intrusion of the Trial Judge 
deprived [the defendant] of his 
constitutional right to a fair trial is not 
subject to harmless error analysis" ..., the 
strength or weakness of the evidence 
may be considered as a factor in 
determining whether the defendant 
received a fair trial ... .  People v Adams, 
2014 NY Slip Op 02349, 1st Dept 4-3-14 
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Downward Departure Warranted in SORA 
Proceeding Where Victim's Lack of Consent 

Was Solely By Virtue of Age 
  
The Second Department, over a 
dissent, determined the fact that the victim's lack 
of consent to sexual intercourse was due solely 
to the inability to consent by virtue of age 
warranted a downward departure in a SORA 
proceeding. The court noted that, although the 
victim became pregnant, there was no evidence 
the defendant intended to make the victim 
pregnant, and the defendant pays child support 
and visits the child often: 
  

...[T]he SORA Guidelines provide that "[a] 
court may choose to downwardly depart 
from the risk assessment in an 
appropriate case and in those instances 
where (i) the victim's lack of consent is 
due only to inability to consent by virtue of 
age and (ii) scoring 25 points [for sexual 
contact with the victim, risk factor 2] 
results in an over-assessment of the 
offender's risk to public safety'" ... . The 
evidence in this case proves the 
existence of the facts supporting this 
ground for departure.It is true, as our 
dissenting colleague points out, that there 
was an 11-year difference in age between 
the defendant and the victim, and that the 
victim became pregnant as a result of the 
defendant's crime. We share our 
colleague's concern about these facts 
and about the significance of the age 
differential ... . Nevertheless, the 
purposes of the SORA Guidelines are to 
assess the risk that a sex offender will 
reoffend and the offender's threat to 
public safety (see Correction Law § 168-
l[5]). There is no evidence here that the 
defendant committed his crime with the 
intention that the victim become pregnant, 
so the fact that a pregnancy did result is 
irrelevant to the SORA risk level 
determination. Moreover, the evidence at 
the hearing demonstrated that the 
defendant pays child support to the 
victim. While, as our dissenting colleague 
points out, payment of child support is a 
legal obligation, it was undisputed at the 
hearing that the defendant not only pays 
child support, but that he also regularly 
travels a significant distance to visit the 
child. People v Marsh, 2014 NY Slip Op 
02274, 2nd Dept 4-2-14 

  
  

Brutality of Offense Warranted an Upward 
Departure in SORA Proceeding 

  
The Second Department determined the 
brutality involved in the offense warranted an 
upward departure: 
  

...[I]n light of the extreme brutality and 
violence of the defendant's conduct in his 
commission of the underlying crimes, 
which included holding the victim hostage 
in her home over the course of 
approximately 13 hours, repeatedly 
threatening to stab her with a knife and 
burn her to death with gasoline, raping 
her twice, locking her in a closet, choking 
and punching her, and engaging in a 
standoff with the police, the County Court 
properly determined that there were 
aggravating factors not adequately taken 
into account by the Sex Offender 
Registration Act: Risk Assessment 
Guidelines and Commentary ... . Upon 
making such a determination, the County 
Court providently exercised its discretion 
in granting the People's application for an 
upward departure from a level two to a 
level three sex offender ... . People v 
Soevyn, 2014 NY Slip Op 02275, 2nd 
Dept 4-2-14 
  

  
Purchaser of a Firearm is an Accomplice of 

the Seller for Corroboration Purposes 
  
The Third Department determined the trial 
court's failure to instruct the jury that a witness 
against the defendant (Lewandowski) was an 
accomplice as a matter of law (requiring 
corroboration of his testimony) was reversible 
error. Lewandowski bought a firearm from the 
defendant and therefore was an accomplice of 
the seller for corroboration purposes: 
  

"A defendant may not be convicted of any 
offense upon the testimony of an 
accomplice unsupported by corroborative 
evidence tending to connect the 
defendant with the commission of such 
offense" (CPL 60.22 [1]). Pursuant to CPL 
60.22, an accomplice is a person who 
"may reasonably be considered to have 
participated in . . . [t]he offense charged; 
or . . . [a]n offense based upon the same 
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or some of the same facts or conduct 
which constitute the offense charged" 
(CPL 60.22 [2] [emphasis added]). 
Notably, the definition of an accomplice 
for the purpose of the corroboration rule 
differs significantly from the definition of 
an accomplice for purposes of 
accomplice criminal liability (...compare 
CPL 60.22 with Penal Law § 20.00). CPL 
60.22 broadens the definition of an 
accomplice "'in order to provide a more 
equitable, operable and consistent 
standard for the courts in determining 
when the requirement of corroboration is 
applicable'"... . Thus, to be an accomplice 
for corroboration purposes, the witness 
"must somehow be criminally implicated 
and potentially subject to prosecution for 
the conduct or factual transaction related 
to the crimes for which the defendant is 
on trial" ... . 
  
Here, the evidence established that 
Lewandowski did not have a license to 
possess the handgun he bought from 
defendant. Thus, although Lewandowski 
could not be subject to prosecution for 
criminal sale of a firearm, he was 
potentially subject to prosecution for – 
and was, in fact, charged with – criminal 
possession of a weapon in the fourth 
degree since he unlawfully possessed the 
weapon as soon as he made the 
purchase (see Penal Law §§ 265.01 [1]; 
265.20 [a] [3]). Just as the purchaser in a 
drug sale is, as a matter of law, an 
accomplice of the seller for corroboration 
purposes ..., here Lewandowski was an 
accomplice as a matter of law with 
respect to defendant's weapon sale and 
possession charges since he could have 
been (and was) charged with a crime 
"based upon some of the same facts or 
conduct" upon which the charges against 
defendant were based (CPL 60.22 [2] 
[b]...). County Court was therefore 
required to instruct the jury that 
Lewandowski was an accomplice as a 
matter of law as to those charges, and 
that defendant could not be convicted on 
Lewandowski's testimony absent 
corroborative evidence... . People v 
Medeiros, 105941, 3rd Dept 4-3-13 

  
 

Intent Must Exist Simultaneously with the 
Act/Accidental Discharge of a Firearm, Even 

Where the Shooter Intends to Assault the 
Victim, Does Not Constitute Intentional 

Assault/Loss of Police Officer's Handwritten 
Notes Did Not Mandate Adverse Inference 

Jury Charge---Insufficient Showing of 
Prejudice 

  
The First Department determined the trial court 
did not give the right response to a question 
from the jury and reversed the intentional 
assault conviction.  The jury asked whether a 
person who intends to commit assault is guilty of 
intentional assault if the gun goes off 
accidentally.  The trial court answered 
"yes."  The First Department determined the 
answer should have been "no" because the 
intent must be simultaneous with the act.  The 
First Department further determined that the loss 
of the police officer's handwritten notes was a 
Brady/Rosario violation, but the defendant failed 
to demonstrate prejudice flowing from the loss: 
  

We agree with defendant that the court's 
response erroneously allowed the jury to 
find defendant guilty of intentional assault 
without finding that the intent element of 
that crime existed beyond a reasonable 
doubt. "It is a well-established rule of law 
that the intent to commit a crime must be 
present at the time the criminal act takes 
place" ... . The intent element is not 
satisfied if, as in the jury's hypothetical, 
the individual does not intend to pull the 
trigger at the moment the gun discharges. 
While those facts might have supported 
liability for a crime requiring a lesser 
mens rea than acting intentionally, 
defendant here was not charged with 
such a crime. Because the court's 
response to the jury's note incorrectly 
signaled that an accidental firing of the 
gun could support a conviction for 
intentional assault, the conviction on that 
count must be reversed. People v Lee, 
2014 NY Slip Op 02507, 1st Dept 4-10-
14 
   
No Justification for Handcuffing 

Defendant/Handcuffing Constituted an Arrest 
Before Officer Had Probable Cause to Arrest 
  
The First Department determined probable 
cause for defendant's arrest did not exist when 
defendant was handcuffed and the act of 
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handcuffing constituted an arrest, not a 
detention pending information providing 
probable cause: 
  

During a buy and bust operation, a ghost 
undercover detective issued a radio 
transmission identifying defendant as a 
participant in a drug sale, made to 
another undercover officer. Based on that 
radio transmission describing defendant 
and his location, a third officer 
approached defendant on the sidewalk, 
identified himself, and asked defendant to 
put his hands up. When defendant acted 
"a little resistant," the officer attempted to 
handcuff him. Defendant then resisted, 
and the police forcibly handcuffed him. 
  
The suppression court [ruled] that 
although when the officer stopped the 
defendant, he did not have probable 
cause to arrest him based on the 
information that he had received from the 
radio transmission, the officer obtained 
probable cause to arrest defendant after 
the purchasing undercover officer 
subsequently radioed his confirmatory 
identification. ...[By] finding that there was 
no probable cause to arrest defendant 
until the confirmatory identification, the 
court implicitly found that the initial 
apprehension, which preceded that 
identification, was a proper temporary 
detention based on reasonable suspicion 
and that the application of handcuffs on 
defendant did not transform the detention 
into a full-scale arrest. 
  
...[W]e reject the People's argument that 
defendant was not under arrest at the 
point when he was handcuffed. Although 
the use of handcuffs is not dispositive of 
whether an investigatory detention on 
reasonable suspicion has been elevated 
to an arrest, handcuffing is permissible in 
such a detention only when justified by 
the circumstances ... . In this case, the 
police had no reason to believe that 
defendant was either armed or 
dangerous. Nor was there any indication 
on the record that defendant offered any 
resistance prior to the handcuffing, or 
gave the police any reason to believe that 
he might flee. People v Blanding, 2014 
NY Slip Op 02508, 1st Dept 4-10-14 
  

  
Courtroom Properly Closed During 
Testimony of Undercover Officer 

  
The First Department determined the trial court 
properly closed the courtroom and excluded 
defendant's sister from the courtroom during the 
testimony of the undercover officer: 
  

...[T]he evidence established the type of 
overriding interest warranting the limited 
closure of the courtroom that has been 
upheld ... . The undercover officer's 
testimony at the hearing supported the 
court's finding that testifying at trial in an 
open courtroom would compromise his 
undercover work and jeopardize his and 
his family's safety ... . The officer testified 
that he had been working undercover for 
four years, that he was on active duty and 
bought drugs for buy and bust arrests 
three or four times per week, and that he 
had made about 10 purchases near 
where he bought the drugs from 
defendant. The officer further testified that 
several of his investigations were 
ongoing, that certain targets remained at 
large, that he had been verbally 
threatened while working undercover, and 
that he took numerous precautions to 
conceal his identity when he had to testify 
in court. The court's decision to exclude 
defendant's sister, who lived within two 
blocks of the location where the officer 
bought drugs from defendant and where 
he continued to work undercover, is 
consistent with our prior holdings ... . The 
officer testified that he was concerned 
that defendant's sister might expose his 
identity. * * * 
  
...[A]s the Court of Appeals has held, 
where the record in a buy-and-bust case 
"makes no mention of alternatives but is 
otherwise sufficient to establish the need 
to close the particular proceeding . . . it 
can be implied that the trial court, in 
ordering closure, determined that no 
lesser alternative would protect the 
articulated interest" ... . People v 
Johnson, 2014 NY Slip Op 02510, 1st 
Dept 4-10-14 
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Unauthorized Use of Another's Credit Card 
Number Is Not Identity Theft Where the Card 

Owner's Identity Is Not Otherwise 
Assumed/Unauthorized Use of Another's 

Credit Card Number Can Constitute 
Possession of Stolen Property 

  
The First Department, in a full-fledged opinion 
by Justice Acosta, determined: (1) the use of 
another's credit card number does not constitute 
identity theft unless the person using the number 
assumes the other's identity; and (3) the use of 
another's credit card number constitutes 
possession of stolen property: 
  

This appeal raises questions about the 
elements of identity theft and whether 
intangible property can be criminally 
possessed, where a defendant used his 
associate's credit card number to pay for 
hotel expenses without authorization. 
Specifically, we are called upon to 
determine, first, whether assumption of 
identity is a discrete element of identity 
theft or whether it occurs automatically 
when a person uses another's personal 
identifying information, and second, 
whether criminal possession of stolen 
property includes intangible property, 
namely a credit card number. Regarding 
the first issue, we find that to secure a 
conviction for identity theft the People 
must prove not only that a defendant 
used another's personal identifying 
information, but that he or she 
consequently assumed the identity of that 
person. Because the hotel was aware of 
defendant's identity, he did not assume 
the identity of his associate by charging 
the credit card and, accordingly, the 
evidence was legally insufficient to 
support his conviction of identity theft. As 
to the second issue, we have determined 
that the legislature intended intangibles, 
including credit card numbers, to fall 
within the ambit of criminal possession of 
stolen property. Defendant constructively 
possessed his associate's stolen credit 
card number, and thus he was properly 
convicted of the latter offense. People v 
Barden, 2014 NY Slip Op 02527, 1st 
Dept 4-10-14 
  

  
 

Weight of the Evidence Review Required 
Reversal 

  
The Second Department determined the 
defendant's conviction was not supported by the 
weight of the evidence---there were too many 
unexplained problems in the People's proof: 
  

Although great deference is accorded the 
jury's opportunity to view the witnesses, 
hear the testimony, and observe 
demeanor ..., objective facts, which were 
not adequately explained, cast doubt 
upon the officers' credibility, including the 
loss of the arresting officer's memo book, 
the fact that the ammunition allegedly 
retrieved from the gun was only submitted 
to the police laboratory for analysis five 
days after the gun was submitted for 
analysis, and the fact that a photograph 
of the gun was exhibited in the precinct 
with a caption referring to a white lie. 
Further, the eyewitness who initially 
called the police to the scene testified at 
the trial that the man involved in the 
incident was not the defendant, and that 
the police arrested the wrong man. Upon 
the exercise of our factual review power 
(see CPL 470.15), we find that the 
rational inferences which can be drawn 
from the evidence presented at trial do 
not support the conviction beyond a 
reasonable doubt. Thus, the judgment 
must be reversed and the indictment 
dismissed... . People v Battle, 2014 NY 
Slip Op 02447, 2nd Dept 4-9-14 
  

  
When the Police Are Aware Suspect Is 
Represented by an Attorney and the 
Attorney's Assistance Is Specifically 

Requested, the Attorney Must Be Contacted 
Before Conducting a Lineup Identification 

Procedure 
  
Although the issue was not raised by the facts in 
the case, the Second Department noted the 
proper procedure for a lineup when the police 
are aware the suspect is represented by an 
attorney: 
  

Where police are "aware that a . . . 
defendant is represented by counsel and 
the defendant explicitly requests the 
assistance of his attorney," the police 
may not proceed with a lineup procedure, 
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"without at least apprising the defendant's 
lawyer of the situation and affording him 
or her an opportunity to appear" ... 
. People v Blyden, 2014 NY Slip Op 
02448, 2nd Dept 4-9-14 

  
Failure to Give the Jury Instruction on 

Intoxication Required Reversal 
  
The Second Department reversed defendant's 
conviction, finding that the trial court erred by not 
giving the intoxication charge to the jury.  There 
was sufficient evidence defendant was so 
intoxicated at the time he committed the sexual 
offense, he could not form the requisite intent: 
  

According to the defendant, during the 
night or early morning before he 
committed the instant offense, he finished 
drinking a "big" bottle of vodka. Then, 
within the hour leading up to the crime, he 
"kept pouring cognac" in his coffee and 
drinking it. The complainant observed the 
defendant drinking cognac shortly before 
he committed the crime, and observed 
that he "smelled a little bit like" alcohol. 
Additionally, the complainant's mother 
knew that the defendant had a bottle of 
cognac in his possession because she 
had bought him a bottle as a gift. 
  
The defendant further testified that, 
before he committed the acts constituting 
the instant offense, he "started to feel like 
out of [his] mind" and he did not have 
"control of the situation." The complainant 
testified that, before the defendant 
committed the criminal acts against her, 
he said several "weird" things to her and 
acted in a "weird" manner. She opined 
that the defendant "wasn't thinking" when 
he committed the instant offense. 
  
With the foregoing in mind, we conclude 
that "there is sufficient evidence of 
intoxication in the record for a reasonable 
person to entertain a doubt as to the 
element of intent on that basis" ... . 
  
Contrary to the People's contention, intent 
is an element of criminal sexual act in the 
first degree, and " the intent required is 
the intent to perform the prohibited act—
i.e., the intent to forcibly compel another 
to engage in [oral or] anal sexual 

conduct"' ... . People v Velcher, 2014 NY 
Slip Op 02464, 2nd Dept 4-9-14 
  
Automobile Exception to Warrant 

Requirement Applied 
  
The Third Department determined the police had 
probable cause to conduct a warrantless search 
of the glove box of defendant's car based upon 
information provided by a confidential informant: 
  

...[T]here was probable cause for the 
search of the vehicle pursuant to the 
automobile exception to the warrant 
requirement, which permits a search of a 
vehicle where there is probable cause to 
believe that contraband or evidence of a 
crime will be found inside ... . Following 
defendant's arrest, the information 
furnished by the confidential informant 
provided the police with probable cause 
to believe that there was a large quantity 
of ecstasy in the glove box. Inasmuch as 
the police were authorized to conduct a 
warrantless search of defendant's vehicle, 
County Court properly denied his 
suppression motion. People v Portelli, 
2014 NY Slip Op 02467, 3rd Dept 4-10-
14 

  
Defense Counsel, Not Defendant, Has the 
Ultimate Authority to Determine Whether 

Defendant Should Testify Before the Grand 
Jury 

  
The First Department (after noting that the 
record supported closing the courtroom for the 
undercover officer's testimony, even though the 
trial court did not discuss 
alternatives) determined the trial court properly 
found defense counsel had the ultimate authority 
to decide whether defendant should testify 
before the grand jury and therefore properly 
denied defendant's request to testify against the 
advice of his attorney: 
  

Criminal Court ... properly determined 
that defense counsel had the ultimate 
authority to decide whether his client 
should testify before the grand jury, and 
properly denied defendant's request to 
testify against the advice of his attorney. 
Defendant's argument "incorrectly 
equates the right to testify before the 
grand jury with the right to testify at trial" 
... . "[U]nlike certain fundamental 
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decisions as to whether to testify at trial, 
which are reserved to the defendant . . . 
with respect to strategic and tactical 
decisions like testifying before the grand 
jury, defendants represented by counsel 
are deemed to repose decision-making 
authority in their lawyers" ... . The 
strategic decision to testify before the 
grand jury requires the "expert judgment 
of counsel" ..., because it involves 
weighing the possibility of a dismissal, 
which, in counsel's judgment, may be 
remote, against the potential 
disadvantages of providing the 
prosecution with discovery and 
impeachment material, making damaging 
admissions, and prematurely narrowing 
the scope of possible defenses. People v 
Brown, 2014 NY Slip Op 02683, 1st 
Dept 4-17-14 

  
  
Evidence of a Prior Crime Not Admissible to 
Prove Intent and Not Admissible As Part of a 

Common Scheme or Plan/Conviction 
Reversed 

  
The First Department, in a full-fledged opinion 
by Justice Acosta, over a dissent, determined 
the admission of evidence of an uncharged 
crime to demonstrate defendant's intent required 
reversal because (1) the proof was 
not ambiguous about defendant's intent, and (2) 
the prior crime was not so similar to the charged 
crime that it proved the existence of a common 
scheme or plan.  Defendant was charged with 
theft of a ring from a man named 
Cushman.  Extensive proof that defendant had 
previously stolen jewelry from another person 
was allowed: 
  

Where intent is at issue but cannot be 
readily inferred from the commission of 
the act itself, evidence of prior criminal 
acts may be used to establish it ... . 
Where, however, proof of the act 
demonstrates that the defendant acted 
with the requisite state of mind, Molineux 
evidence should not be admitted ... . 
Here, proof of defendant's actions is 
sufficient to demonstrate that he acted 
with the requisite intent. Spraying 
someone in the face with mace, grabbing 
the person's ring and running can only 
indicate an intent to steal the ring. If the 
jury believed Cushman's testimony, then 

it would have to infer that defendant 
intended to steal the ring from him.   * * * 
  
Nor was [the prior crime 
evidence] admissible under the common 
plan or scheme exception, which requires 
that "there exist[] a single inseparable 
plan encompassing both the charged and 
the uncharged crimes" ... . "There must 
be such a concurrence of common 
features that the various acts are 
naturally to be explained as caused by a 
general plan of which they are the 
individual manifestations'" .... Indeed, the 
Court of Appeals noted that "courts have 
been particularly cautious in permitting 
proof of uncharged criminal acts to 
establish a common scheme or plan" ... . 
Evidence that is merely indicative of a 
modus operandi is not sufficient. "[A] 
modus operandi alone is not a common 
scheme; it is only a repetitive pattern" ... . 
What is generally required is evidence of 
"uncharged crimes committed in order to 
effect the primary crime for which the 
accused has been indicted" ... . People v 
DeGerolamo, 2014 NY Slip Op 02698, 
1st Dept 4-17-14 
  
  

Proceedings Pursuant to CPL 440.10 
Required to Determine Whether Defense 

Counsel Was Ineffective for Failing to Move 
to Reopen the Suppression Hearing When 

Trial Evidence Called Into Question the 
Arresting Officer's Credibility 

  
The First Department, over a dissent, found 
that the trial record was insufficient to determine 
whether defendant's counsel was ineffective for 
failing to ask to reopen a suppression hearing 
when the trial evidence called into question the 
arresting officer's credibility.  The conviction was 
affirmed without prejudice and the matter was 
sent back for further proceedings under a motion 
to vacate the conviction pursuant to CPL 440.10: 
  

The issue of effective assistance of 
counsel is generally not reviewable on 
direct appeal, because it involves facts 
dehors the record, such as trial counsel's 
strategy ... . Accordingly, a defendant 
who seeks to bring an ineffective 
assistance of counsel claim usually must 
first expand the record by way of a CPL 
440.10 motion before this Court can 
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consider it ... . However, there are rare 
instances where the full record is 
sufficient to resolve the issue of counsel's 
effectiveness without a 440.10 motion ... . 
This is not one of those rare cases.  * * * 
  
The extant record potentially supports a 
finding that counsel fundamentally 
misunderstood the necessity of making 
the motion to reopen the suppression 
hearing during trial, rather than waiting for 
a motion to set aside the verdict, in the 
event of a conviction. Defense counsel's 
remarks at sentencing, seemingly 
prompted by the court's denial of the 
motion to set aside the verdict, were a 
belated attempt to explain counsel's 
failure to move to reopen the hearing. 
Whether defense counsel was effective or 
not necessarily requires an evaluation of 
the credibility and logic of the proffered 
explanation, that defense counsel was 
afraid he would "lose that jury" and that 
he believed the witness "was on the 
ropes." Although defense counsel may 
have genuinely been hopeful that the jury 
would acquit his client, this explanation 
cannot be accepted at face value. After 
all, as the trial court's decision indicates, 
had defense counsel timely moved to 
reopen the suppression hearing, the 
application would have been granted, and 
the court could have quickly ruled upon it 
while giving the jury a short recess. The 
"witness" referred to was the arresting 
officer, and was available. On the other 
hand, there may have been legitimate 
concerns about the jury undeveloped on 
this record. In short, we cannot decide on 
the extant record whether defense 
counsel's failure to move to reopen the 
hearing was truly "strategic."  People v 
Medina-Gonzalez, 2014 NY Slip Op 
02531, 1st Dept 4-156-14 
  
  

Court Properly Allowed Defendant to 
Proceed Pro Se Three Weeks Into His Murder 

Trial 
  
The Third Department affirmed defendant's 
conviction for murder, rejecting the claim that 
county court's informing all the jurors that 
defendant's prior conviction for the same 
offenses had been reversed, as well as the 
community's knowledge about the case due to 

publicity, deprived defendant of a fair trial.  In 
addition, the Third Department concluded that 
the trial judge did not err in allowing the 
defendant to proceed pro se three weeks into 
the trial.  With respect to the propriety of 
allowing the defendant to represent himself, the 
court explained: 
  

Here, there is no question that 
defendant's mid-trial request to proceed 
pro se — made some three weeks after 
the trial commenced — was untimely ... . 
Faced, however, with defendant's 
repeated, articulate and impassioned 
pleas to represent himself, County Court 
elected — in an exercise of its discretion 
— to consider the merits of defendant's 
request. Although defendant now faults 
County Court's decision in this regard, we 
cannot say — under the particular facts of 
this case — that reversal upon this 
ground is warranted. 
  
To be sure, the Court of Appeals has held 
that once a trial has commenced and 
witnesses have testified, a defendant's 
"right [to proceed pro se] is severely 
constricted and the trial court must 
exercise its sound discretion and grant 
the request only under compelling 
circumstances" ... . The rationale for this 
rule, however, stems from concerns 
regarding "the potential for obstruction 
and diversion" that may attend a 
defendant's decision — or be part of a 
defendant's strategy — to abandon 
representation in the midst of the trial, as 
well as a desire to "avert[] delay and 
confusion" ... . Such concerns were not 
an issue here, however, and it is clear 
that, under appropriate circumstances 
and following sufficient inquiry, mid-trial 
requests to proceed pro se may be 
granted ... . Based upon our review of the 
record as whole, and taking into 
consideration defendant's insistence that 
he be allowed to proceed pro se, we are 
satisfied that County Court did not abuse 
its discretion in considering the merits of 
defendant's request. 
  
As to the sufficiency of County Court's 
inquiry, suffice it to say that County Court 
— repeatedly and in great detail — 
apprised defendant of the perils and 
pitfalls of proceeding pro se and went to 
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great lengths to dissuade defendant from 
doing so. Specifically, County Court 
cautioned defendant that, while he may 
have been well versed with the facts of 
his case, "[t]he practice of law [was] not a 
simple process" and entailed education 
and experience that defendant did not 
possess. County Court went on to note 
the then-impending testimony of the 
People's handwriting and DNA experts 
and suggested that defendant consider 
the legal expertise that counsel could 
bring to examining those witnesses. 
Additionally, County Court advised 
defendant that, if he proceeded pro se, he 
would be held to the same standard as an 
attorney and would be responsible for the 
"day-to-day operation of the [trial]," which 
would include making appropriate 
objections and motions, cross-examining 
the People's witnesses, conducting his 
defense and preparing a summation. In 
this regard, County Court expressly 
warned defendant that his ability to 
introduce certain evidence or effectively 
argue any applicable motions likely would 
be hampered by his lack of legal training, 
and defendant was afforded ample 
opportunity to consider (and reconsider) 
his request and to discuss the matter with 
counsel. 
  
To be sure, County Court's inquiry could 
have been more seamless, but the Court 
of Appeals has expressly rejected a strict, 
formulaic approach in this regard, 
requiring only that the record as a whole 
"affirmatively disclose that a trial court 
has delved into a defendant's age, 
education, occupation, previous exposure 
to legal procedures and other relevant 
factors bearing on a competent, 
intelligent, voluntary waiver" ... . People v 
Dashnaw, 2014 NY Slip Op 02624, 3rd 
Dept 4-17-14 

  
  
Displaying What Appeared to Be a Firearm to 

Someone Other than the Robbery Victim 
During Flight from the Robbery Scene 

Supported Second Degree Robbery 
Conviction 

  
After noting that merely telling the cashier he 
had a gun was not enough to meet the criteria 
for displaying a firearm in the course of a 

robbery, the Third Department determined that 
defendant's "displaying" of what "appeared to 
be" a firearm to someone other than the victim of 
the robbery, as he was fleeing from the store he 
robbed, was sufficient to support his conviction 
for robbery in the second degree: 
  

To prove the display element, "[t]he 
People must show that the defendant 
consciously displayed something that 
could reasonably be perceived as a 
firearm, with the intent of forcibly taking 
property, and that the victim actually 
perceived the display" ... . While the 
object displayed need not in fact be a 
firearm ..., "it must appear to the victim by 
sight, touch or sound that he [or she] is 
threatened by a firearm" .... The display 
requirement "cannot be read so broadly 
as to include mere statements that a 
robber is armed with a gun" ... . While 
such statements can give meaning to a 
robber's otherwise ambiguous actions, 
such as "a hand consciously concealed in 
clothing" ..., "words alone will not 
constitute a display of what appears to be 
a firearm" ... . 
  
Here, the cashier testified that defendant 
said the word "gun" when demanding that 
she turn over the money, but she did not 
testify to witnessing any action on his part 
that would constitute a display of a 
firearm, nor did she testify that she 
believed he possessed a firearm. Thus, 
her testimony is insufficient to establish 
that defendant displayed a firearm during 
the robbery. But the inquiry does not end 
there. Although several cases address 
the issue as whether the victim perceived 
the gun ..., the statute does not mention 
to whom the apparent weapon must be 
displayed (see Penal Law § 160.10 [2] 
[b]; ...). The language of the statute — 
namely, that the display can occur in the 
course of "immediate flight" from the 
robbery and not just during the 
commission thereof — implies that the 
display may be directed at an individual 
other than the victim of the robbery, with 
the implication that the apparent weapon 
must be displayed for the purpose of 
allowing the defendant to deter someone 
from attempting to either recover 
possession of the stolen property or 
impede the defendant's escape (Penal 
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Law § 160.10 [2] [b]). People v Colon, 
2014 NY Slip Op 02626, 3rd Dept 4-17-
14 
  
  

Defendant's Statement that He Was Thinking 
About Talking to an Attorney, Coupled With 
the Officer's Interpretation of that Statement 

as a Request for Counsel, Rendered 
Invalid Defendant's Subsequent Agreement 

to Speak with the Officer without an Attorney 
Present 

  
The Third Department determined that stopping 
the defendant, asking him questions, patting him 
down, and searching a nearby vehicle (in which 
a loaded firearm was found) were supported by 
what the officer was told by persons who had 
just flagged down the officer.  The officer (Van 
Allen) was told the defendant had threatened 
one of the persons who flagged him down with a 
weapon and the defendant had been driving the 
van that was subjected to the warrantless 
search.  Subsequently, the defendant told the 
officer "I am thinking of talking to an attorney," 
after which the office stopped questioning 
him.  Later, when the defendant told the officer 
he wished to speak with him, and the officer 
asked if he was willing to answer questions 
without an attorney present, the defendant said 
"yes."  The Third Department determined, in part 
because the officer interpreted defendant's 
statement that he was thinking about talking to 
an attorney as a request for an attorney, the 
defendant's subsequent statement should have 
been suppressed: 
  

Phrases such as "I think" or "maybe" do 
not necessarily establish that a request 
for counsel is uncertain or equivocal ... . 
The relevant inquiry is whether a 
reasonable police officer would have 
understood the statement in question as 
a request for an attorney ... . Although 
this is an objective standard, the fact that 
an officer did, in fact, treat a defendant's 
request as an assertion of the right to 
counsel is properly taken into account in 
assessing what a reasonable police 
officer would have believed ... . Here, 
despite the allegedly sarcastic tone of 
defendant's initial statement, VanAllen 
indicated that he understood it as a 
request for counsel by promptly ceasing 
his inquiries. Further, when VanAllen later 
twice asked whether he had requested 

counsel, defendant confirmed without any 
equivocation that he had. Under these 
circumstances, a reasonable police 
officer would have understood that 
defendant had asserted his right to 
counsel ... . Accordingly, defendant's 
alleged waiver was ineffective, and his 
statements following the initial request 
should have been suppressed. People v 
Jemmott, 2014 NY Slip Op 02630, 3rd 
Dept 4-17-14 

  
Officer Had No Legitimate Reason for Initial 

Approach of Defendant's Vehicle--
Suppression Granted and Indictment 

Dismissed 
  
The Second Department reversed defendant's 
conviction and dismissed the indictment, finding 
that the initial approach of defendant in his 
vehicle by Officer Ranolde was not justified: 
  

In People v De Bour (40 NY2d 210), the 
Court of Appeals established a graduated 
four-level test for evaluating the propriety 
of police encounters when a police officer 
is acting in a law enforcement capacity 
... . The first level permits a police officer 
to request information from an individual, 
and merely requires that the request be 
supported by an objective credible 
reason, not necessarily indicative of 
criminality .... The second level, known as 
the "common-law right of inquiry," 
requires a founded suspicion that criminal 
activity is afoot, and permits a somewhat 
greater intrusion ... . The third level under 
DeBour permits a seizure, meaning that a 
police officer may forcibly stop and detain 
an individual. Such a seizure, however, is 
not permitted unless there is a 
"reasonable suspicion" that an individual 
is committing, has committed, or is about 
to commit a crime ... . Finally, the fourth 
level under De Bour authorizes an arrest 
based on probable cause to believe that a 
person has committed a crime ... . 
  
"Reasonable suspicion is the quantum of 
knowledge sufficient to induce an 
ordinarily prudent and cautious [person] 
under the circumstances to believe 
criminal activity is at hand" .... "To justify 
such an intrusion, the police officer must 
indicate specific and articulable facts 
which, along with any logical deductions, 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02626.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02626.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02626.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02630.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02630.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02630.htm


45 
 

reasonably prompted that intrusion" ... . 
The defendant's later conduct "cannot 
validate an encounter that was not 
justified at its inception" ... . 
  
Here, that branch of the defendant's 
omnibus motion which was to suppress 
the physical evidence seized should have 
been granted, as Ranolde lacked an 
objective, credible reason for approaching 
the defendant's car and shining his 
flashlight into the car ... . At the hearing, 
Ranolde failed to articulate any reason for 
approaching the defendant's car other 
than that the car was parked in the early 
morning in an area where cars usually 
were not parked, and that the defendant 
may have moved something from the 
dashboard and thrown it on the floor of 
his car. Neither reason was a sufficient 
basis for the officers to have approached 
the defendant's vehicle and requested 
information ... .In any event, Ranolde's 
testimony did not support a finding that he 
had a reasonable suspicion that the 
defendant was committing, had 
committed, or was about to commit a 
crime ... . Indeed, there was nothing to 
indicate that the defendant had violated 
any Vehicle and Traffic Law provision ... . 
Additionally, Ranolde admitted that, after 
he initiated his inquiry, he looked into the 
defendant's car using a flashlight and 
noticed nothing illegal or out of the 
ordinary. The defendant's removal of 
something from the dashboard and his 
wearing of gloves were innocuous, and 
not indicative of criminality ... People v 
Laviscount, 2014 NY Slip Op 02798, 
2nd Dept 4-23-14 

  
  
  

Defendant Entitled to Hearing Re: Whether 
His Counsel Was Ineffective For Failing to 

Communicate an Earlier, More Lenient Plea 
Offer 

  
The Second Department determined defendant 
had presented enough evidence to justify a 
hearing on whether his counsel was ineffective 
for failure to inform him of an earlier, more 
lenient, plea offer.  The court explained the legal 
principles involved: 
  

...[T]he United States Supreme Court 
held in Missouri v Frye ( _____ US 
_____, _____, 132 S Ct 1399, 1410) that 
counsel's failure to advise a criminal 
defendant of a beneficial plea agreement 
constitutes ineffective assistance of 
counsel under the Sixth Amendment 
... where the defendant establishes that 
there was a reasonable probability that he 
or she would have accepted the earlier 
plea offer had it been communicated to 
him or her, that the election to go to trial 
or accept a different plea agreement 
resulted in a harsher penalty, and that, if 
the prosecution had the discretion to 
cancel the earlier proposed plea 
agreement or the trial court had the 
discretion to refuse to accept it, there was 
a reasonable probability that neither the 
prosecution nor the trial court would have 
prevented the offer from being accepted 
or implemented. In Lafler v Cooper ( 
_____ US _____, _____, 132 S Ct 1376, 
1391), which was decided on the same 
day as Missouri v Frye, the United States 
Supreme Court concluded that the 
remedy for a claim of ineffective 
assistance of counsel that results in a 
harsher sentence than that initially 
proposed to the defendant pursuant to a 
plea agreement is to direct the People to 
reoffer the plea agreement. 
  
Given the defendant's detailed allegations 
on the record, which had first been 
brought to the Supreme Court's attention 
more than one month before the 
defendant pleaded guilty, the court should 
have addressed the contention. 
Accordingly, we remit the matter to the 
Supreme Court, Queens County, for a 
hearing and a report on the defendant's 
contention that the People had previously 
made a more lenient plea offer than the 
one which he ultimately accepted. The 
defendant has the burden of establishing 
that the People made that plea offer, 
including a determinate term of 
imprisonment of three years in connection 
with a plea of guilty to a lesser count ..., 
that his first assigned counsel did not 
adequately inform him of that offer ..., that 
there is a sufficient likelihood that he 
would have accepted the offer had 
counsel adequately communicated it to 
him ..., and that there is a reasonable 
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likelihood that neither the People nor the 
court would have blocked the alleged 
agreement...  .  People v Maldonado, 
2014 NY Slip Op 02800, 2nd Dept 4-23-
14 
  
  

Show-Up Identification Procedure Unduly 
Suggestive 

  
Although deemed harmless error, the Second 
Department determined the show-up 
identification of the defendant was unduly 
suggestive.  The defendant had already been 
arrested when he was pulled to a standing 
position in front of the victim for identification (for 
the second time).  At that point there were no 
"exigent circumstances" to justify the procedure 
used: 
  

While the defendant bears the ultimate 
burden of proving that a showup 
procedure is unduly suggestive and 
subject to suppression, "the People have 
the initial burden of going forward to 
establish the reasonableness of the 
police conduct and the lack of any undue 
suggestiveness in a pretrial identification 
procedure" ... . "The People's burden 
consists of two elements. First, the 
People must demonstrate that the 
showup was reasonable under the 
circumstances. Proof that the showup 
was conducted in close geographic and 
temporal proximity to the crime will 
generally satisfy this element of the 
People's burden'" ... . However, "[t]he 
People also have the burden of producing 
some evidence relating to the showup 
itself, in order to demonstrate that the 
procedure was not unduly suggestive" ... . 
  
The People established that the showup 
"was conducted in close geographic and 
temporal proximity to the crime" ... . 
However, they failed to demonstrate that 
the procedure was not unduly suggestive. 
The fact that a defendant is handcuffed 
and in the presence of police officers, 
standing alone, does not render a 
showup unduly suggestive ..., even where 
"the victim had been told that the police 
had a suspect in custody" ... . Here, 
however, the complainant was given two 
opportunities to identify the same man as 
the perpetrator. The second time, police 

officers pulled the defendant into a 
standing position and escorted him to 
where the complainant was standing. At 
that juncture, the defendant was under 
arrest and Officer Fallace acknowledged 
that "[t]here was no rush at that point." 
Therefore, there were no exigent 
circumstances justifying the procedures 
employed. The above-described 
circumstances, when "viewed 
cumulatively," establish that "the showup 
identification was unduly suggestive" ... . 
Further, there was no hearing or finding 
on the question of whether the 
complainant's in-court identification had 
an independent source ... . People v 
Ward, 2014 NY Slip Op 02809, 2nd 
Dept 4-23-14 

 
Detective's Strongly Urging Defendant to 

Make a Statement Did Not Render Statement 
Involuntary 

  
The First Department determined the detective's 
urging defendant to make a statement did not 
render defendant's statement involuntary: 
  

...[P]rior to administering Miranda 
warnings, for a period of approximately 
20 minutes, [the detective] urged 
defendant to talk to the police and "gave 
him several reasons why he should." The 
detective properly conveyed to defendant 
that he knew defendant was involved in 
the crime, stating "point blank" that the 
evidence against defendant was strong, 
including videotape and eyewitness 
evidence. He urged defendant to take 
advantage of "your chance" to speak 
before the other suspects implicated him 
... . The detective also told defendant that 
cooperation could be beneficial and that 
the detective would "call the D.A." once 
defendant "put down" his story. After 
defendant indicated that he wanted to 
talk, he was read his Miranda rights, 
waived them, and proceeded to make 
several written statement and one 
videotaped statement. There is nothing in 
the record to indicate that defendant's will 
was overborne or that the detective's 
preliminary remarks tricked, cajoled or 
threatened him into waiving his Miranda 
rights. People v Rutledge, 2014 NY Slip 
Op 02885, 1st Dept 4-29-14 
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Response to Sex Offender Treatment 
Program Must Be "Exceptional" to Warrant 

Downward Departure (SORA) 
  
The Second Department noted that defendant 
did not present sufficient support for a downward 
departure based upon his participation in a sex 
offender treatment program because the 
defendant did not establish his response to 
treatment was "exceptional." People v Tisman, 
2014 NY Slip Op 02913, 2nd Detp 4-30-14 

  
  

Defense Counsel's Denial of Defendant's 
Assertion He Was Forced to Plead Guilty 

Required Assignment of New Counsel 
  
The Second Department determined defense 
counsel's denial of defendant's claim he was 
forced to plead guilty by defense counsel's 
telling him a rejection of the plea offer would 
result in a much greater sentence effectively 
made defense counsel a witness against her 
client.  A new attorney should have been 
assigned at that point to protect defendant's right 
to counsel.  People v Barr, 2014 NY Slip Op 
02949, 2nd Dept 4-30-14 
  
  
Judge's Statement Defense Counsel Should 
Confine Her Opening to What She Intended 

to Prove, Under the Facts, Did Not Shift 
Burden of Proof 

  
The Second Department determined the trial 
judge's admonition to defense counsel to confine 
her opening statement to what she intended to 
prove did not shift the burden of proof: 
  

Contrary to the defendant's contention, 
the Supreme Court's admonitions to 
defense counsel to confine her opening 
statement to what she intended to prove 
did not shift the burden of proof. The 
court thoroughly instructed the jury that 
the defense did not have to make an 
opening statement, that the burden of 
proof remained with the People, and that 
the defendant had no burden ... . 
Furthermore, the court's comments did 
not prevent defense counsel from 
completing her opening statement, or 
overly restrict her opening statement ... . 
Under the circumstances of this case, 

there is no realistic view that the court's 
remarks could be interpreted so as to 
skew the burden of proof .. . The court's 
remarks were brief, isolated, and 
innocuous in context ... . People v 
Robles, 2014 NY Slip Op 02960, 2nd 
Dept 4-30-14 

  
CRIMINAL LAW/APPEALS 

  
Concise Example of a Weight of the 

Evidence Review 
  
The First Department reversed defendant's 
conviction and dismissed the indictment after a 
weight of the evidence review. The court found 
too many inconsistencies in the evidence, 
especially with respect to the identification of the 
defendant as the attacker.  The decision is a 
concise example of the kinds of proof problems 
which are considered significant under a weight 
of the evidence analysis: 
  

Here, there were troubling discrepancies 
in the evidence presented to the jury. 
Most significantly, the complainant 
testified that the club was sufficiently well-
lit for him to see his assailant's face while 
the encounter was ongoing. However, the 
detective who investigated the incident 
and interviewed the complainant testified, 
after having had his recollection refreshed 
with the DD-5 report he prepared in 
connection with the investigation, that the 
complainant told him he "did not have a 
clear recollection of the suspect because 
it was somewhat dark" in the Maribella. 
While the complainant denies he told the 
detective that, the People do not offer, 
nor can we perceive of, any reason why 
the detective would have been untruthful 
not only on the witness stand, but also in 
a contemporaneous internal report 
documenting the investigation. 
  
Further clouding the accuracy of the 
complainant's identification of defendant 
was the photograph he picked out of an 
array. We acknowledge that the 
complainant did not represent that the 
person in the photo he chose was his 
assailant, but rather that he looked like 
him. Nevertheless, there is a significant 
difference in the appearances, especially 
the complexions, of the people depicted 
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in the two photographs, which calls into 
question the confidence the complainant 
had in recalling what his attacker looked 
like.  People v Diaz, 2014 NY Slip Op 
01661, 1st Dept 3-13-14 

 
Dismissal of Deported Defendant's 

Appeal (Without Prejudice) 
Appropriate Where Defendant's 
Continued Participation in the 

Proceedings Would Be Required 
Should the Appeal Be Successful 

  
The Second Department determined 
defendant's appeal of his motion to 
vacate his conviction should be dismissed 
without prejudice because he had been 
deported and his continued participation 
in the proceedings would be required if 
the appeal were successful, 
distinguishing People v Ventura, 17 NY3d 
675, where dismissal was not appropriate 
because the defendant's participation in 
the case was no longer required. People 
v Harrison, 2014 NY Slip Op 02076, 2nd 
Dept 3-26-14 

 
Waiver of Appeal Invalid 

  
The Second Department determined defendant's 
waiver of his right to appeal, which included a 
written waiver, was invalid: 
  

A waiver of the right to appeal is effective 
only so long as the record demonstrates 
that it was made knowingly, intelligently 
and voluntarily" ... . " Though a trial court 
need not engage in any particular litany' 
or catechism in satisfying itself that a 
defendant had entered a knowing, 
intelligent and voluntary appeal waiver, a 
trial court must make certain that a 
defendant's understanding' of the waiver . 
. . is evident on the face of the record" ... . 
Further, it must be made clear to the 
defendant that an appeal waiver " is 
separate and distinct from those rights 
automatically forfeited upon a plea of 
guilty'" ... . "A detailed written waiver can 
supplement a court's on-the-record 
explanation of what a waiver of the right 
to appeal entails, but a written waiver 
does not, standing alone, provide 
sufficient assurance that the defendant is 
knowingly, intelligently and voluntarily 

giving up his or her right to appeal as a 
condition of the plea agreement'" ... . 
  
Here, although the defendant executed a 
written waiver of his right to appeal, the 
defendant's understanding of the appeal 
waiver is not evident on the face of the 
record due to the deficiency of the oral 
colloquy conducted by the Supreme 
Court in light of the absence of any 
mention of the waiver during the 
discussion of the terms of the plea. After 
the plea agreement had been reached, 
the court told the defendant that "[b]efore 
I accept your plea, you need to sign a 
waiver of your right to appeal." First, the 
court's "terse colloquy [which included 
this mandatory-sounding language] at the 
plea allocution failed to sufficiently advise 
the defendant of the nature of his right to 
appeal" ... . Second, the court suggested 
that the right to appeal is automatically 
forfeited upon pleading guilty when it 
advised the defendant that the written 
appeal waiver "tells me you understand 
the rights you have waived by pleading 
guilty" ... . Accordingly, under these 
circumstances, including the defendant's 
relative inexperience with the criminal 
justice system ..., the defendant's appeal 
waiver was invalid ... .  People v 
Pressley, 2014 NY Slip Op 02461, 2nd 
Dept 4-9-14 

  

CRIMINAL 
LAW/CONSTITUTIONAL LAW 

  
Prosecutor's Creating the Impression Non-
Testifying Witness Identified Defendant as 

Shooter Violated Defendant's Right to 
Confront the Witnesses Against Him 

  
The Second Department, over a dissent, 
determined that a new trial was required 
because the prosecutor created the impression 
a non-testifying witness [Drake] had identified 
the defendant as the shooter.  Although the error 
was not preserved by objection, the court 
addressed the issue in the interest of 
justice.  The court noted as well that the defense 
counsel's objections to the prosecutor's 
comments during summation (which reinforced 
the impression) were erroneously overruled: 
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Generally, during cross-examination, a 
party cannot introduce extrinsic evidence 
or call another witness to contradict a 
witness's answers concerning collateral 
matters solely for the purpose of 
impeaching such witness's credibility ... . 
As the defendant correctly contends, 
during the cross-examination of Lloyd, the 
prosecutor improperly gave the 
impression that Drake, who did not testify, 
implicated the defendant while the police 
questioned her ... . Notably, the 
prosecutor acknowledged at the second 
trial that Drake had testified at the initial 
trial, and that Drake had not identified the 
defendant as having been present at the 
party. 
  
The defendant's constitutional right to be 
confronted with the witnesses against him 
prohibits the "admission of testimonial 
statements of a witness who did not 
appear at trial unless he [or she] was 
unavailable to testify, and the defendant 
ha[s] had a prior opportunity for cross-
examination" (Crawford v Washington, 
541 US 36, 53-54; see People v Pealer, 
20 NY3d 447, 453, cert denied 
_____US_____, 134 S Ct 105). Here, the 
defendant's constitutional right to be 
confronted with the witnesses against him 
was violated.  People v Lloyd, 2014 NY 
Slip Op 01631, 2nd Dept 3-12-14 

 
Conditioning Co-Defendant's Plea on a 

Promise Not to Testify in Defendant's Trial Is 
a Denial of the Right to Present a Defense 

  
Although the Fourth Department affirmed 
defendant's conviction, the court agreed with the 
defendant that the People improperly 
conditioned co-defendant's plea upon his 
promise not to testify at defendant's trial and 
threatened to increase the co-defendant's 
sentence if he did testify.  The trial court 
eliminated the problem by permitting the co-
defendant to testify without exposure to a more 
severe sentence: 
  

We agree with defendant that it was 
improper for the People to condition the 
plea of a codefendant upon his promise 
not to testify at defendant’s trial and to 
threaten to increase the codefendant’s 
sentence should he violate that condition 
..... As the United States Supreme Court 

wrote in Washington v Texas (388 US 14, 
19), “[t]he right to offer the testimony of 
witnesses, and to compel their 
attendance, if necessary, is in plain terms 
the right to present a defense, the right to 
present the defendant’s version of the 
facts as well as the prosecution’s to the 
jury so it may decide where the truth lies. 
Just as an accused has the right to 
confront the prosecution’s witnesses for 
the purpose of challenging their 
testimony, he [or she] has the right to 
present his [or her] own witnesses to 
establish a defense. This right is a 
fundamental element of due process of 
law.” Thus, “substantial interference by 
the State with a defense witness’ free and 
unhampered choice to testify violates due 
process as surely as does a willful 
withholding of evidence” ... . Here, 
however, defendant was not prejudiced 
by the improper plea condition inasmuch 
as the court granted his motion to permit 
the codefendant to testify on defendant’s 
behalf without exposure to a more severe 
sentence, and the court advised the 
codefendant of its ruling .... . People v 
Whitfield, 99, 4th Dept 3-21-14 

  

CRIMINAL LAW/EVIDENCE 
  

Testimony of Defense Expert About 
Reliability of Eyewitness Identifications 

Properly Precluded/Criteria for Such 
Testimony Explained 

  
The Second Department determined Supreme 
Court appropriately denied the defendant's 
request to present expert testimony about the 
reliability of eyewitness identifications because 
there was sufficient corroborating identification 
evidence.  The court explained the relevant 
criteria: 
  

Where a case "turns on the accuracy of 
eyewitness identifications and there is 
little or no corroborating evidence 
connecting the defendant to the crime, it 
is an abuse of discretion for a trial court to 
exclude expert testimony on the reliability 
of eyewitness identifications if that 
testimony is (1) relevant to the witness's 
identification of defendant, (2) based on 
principles that are generally accepted 
within the relevant scientific community, 
(3) proffered by a qualified expert and (4) 
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on a topic beyond the ken of the average 
juror" ... . Here, there was sufficient 
corroborating evidence connecting the 
defendant to the crimes to obviate the 
need for expert testimony, including, inter 
alia, independent identifications by two 
witnesses other than the three 
complainants, surveillance videos, and 
the defendant's incriminatory statements 
to police officers ... . People v Rhodes, 
2014 NY Slip Op 01469, 2nd Dept 3-5-
14 

 
Victim's Statements Admissible as 

Excited Utterances Despite the 
Passage of Some Time Before the 

Statements Were Made 
  
The Fourth Department determined the 
victim's statements to an emergency 
medical technician were admissible as 
excited utterances even though some 
time had elapsed between the victim's 
treatment and her statements.  The court 
determined that the stress of the situation 
had not diminished at the time the 
statements were made: 
  

It is well settled that “[t]he 
admissibility of an excited 
utterance is entrusted in the first 
instance to the trial court. In 
making that determination, the 
court must ascertain whether, at 
the time the utterance was made, 
the declarant was under the stress 
of excitement caused by an 
external event sufficient to still his 
[or her] reflective faculties, thereby 
preventing opportunity for 
deliberation which might lead the 
declarant to be untruthful. The 
court must assess not only the 
nature of the startling event and 
the amount of time which has 
elapsed between the occurrence 
and the statement, but also the 
activities of the declarant in the 
interim to ascertain if there was 
significant opportunity to deviate 
from the truth. Above all, the 
decisive factor is whether the 
surrounding circumstances 
reasonably justify the conclusion 
that the remarks were not made 
under the impetus of studied 

reflection” ... . Notably, “the time 
for reflection is not measured in 
minutes or seconds, but rather is 
measured by facts” ... . 

  
There is no dispute that there was 
a period of time between the 
victim’s treatment by the EMT and 
her statements. During that period 
of time, however, the victim’s child 
and niece were still in the 
apartment with defendant, the man 
who had kidnapped the victim and 
beaten her with a loaded gun. We 
thus conclude that “ ‘at the time the 
utterance[s were] made [the victim] 
was in fact under the stress of 
excitement caused by an external 
event sufficient to still . . . her 
reflective faculties’ . . . , including 
both the physical and emotional 
stress of the [kidnapping and] 
beating earlier administered by 
defendant[,] . . . the stress of being 
confined in [an apartment and car] 
with defendant following the 
attack,” and the stress of having 
two small children still in harm’s 
way... . People v Miller, 191, 4th 
Dept 3-28-14 
  

Evidence of Gang Membership Properly 
Admitted to Show Motive for Assault 

  
The Second Department determined evidence of 
defendant's membership in a gang, including 
expert evidence, was properly admitted in light 
of defense counsel's argument defendant had 
no motive to assault correction officers.  People 
v Murray, 2014 NY Slip Op 02957, 2nd Dept 4-
30-14 
  
  
Defendant's Motion to Vacate His Conviction 

Should Not Have Been Denied Without a 
Hearing On the Ground It Was Untimely/The 

Motion Raised Legal Grounds for Relief 
(Evidence Withheld at Trial) and There Is No 

Time Limit for a Motion to Vacate a 
Conviction Pursuant to CPL 440.10 

  
The Second Department determined defendant's 
motion to vacate his conviction should not have 
been denied without a hearing on the ground it 
was untimely.  Defendant had raised 
substantive, supported claims that Brady and 
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Rosario material had not been turned over to 
him at trial.  The Second Department noted 
there is no time limit for bringing a motion to 
vacate a conviction pursuant to Criminal 
Procedure law section 440.10: 
  

...[T]he defendant's moving papers allege 
a ground constituting legal basis for the 
motion, i.e., that "[i]mproper and 
prejudicial conduct not appearing in the 
record occurred during a trial resulting in 
the judgment which conduct, if it had 
appeared in the record, would have 
required a reversal of the judgment upon 
an appeal therefrom" (CPL 440.10[f]). 
The County Court erred in denying the 
motion on the ground that the defendant 
unduly delayed making the allegations of 
Brady and Rosario violations, as "[t]here 
is no time limit on the filing of CPL 440.10 
motions" ... . Further, the moving papers 
were sufficient to establish entitlement to 
a hearing ... . People v Taylor, 2014 NY 
Slip Op 02964, 2nd Dept 4-30-14 

 
CRIMINAL LAW/FALSE 

IMPRISONMENT/PRIVILEGE 
  

Mistakes Leading to Miscalculation of 
Defendant's Sentence Privileged 

  
The Third Department determined plaintiff's false 
imprisonment action against the state was 
properly dismissed.  Although there were errors 
resulting in the erroneous calculation of 
defendant's sentence, the erroneous 
actions were privileged: 
  

In order to state a claim for false 
imprisonment or unlawful confinement, 
claimant was required to demonstrate 
that (1) defendant intended to confine 
him, (2) he was conscious of the 
confinement, (3) he did not consent to the 
confinement, and (4) such confinement 
was not otherwise privileged ... . As there 
is no dispute as to the first three 
elements, we are left to consider whether 
defendant's confinement of claimant 
indeed was privileged. 
  
As the Court of Appeals recently 
reiterated, "[a] detention, otherwise 
unlawful, is privileged where the 
confinement was by arrest under a valid 

process issued by a court having 
jurisdiction" ... .Here, regardless of the 
validity of the sentence actually imposed, 
the asserted ambiguity in the sentence 
and commitment order or the 
reasonableness of [Department of 
Correctional Services'] interpretation 
thereof, there is no question that the 
sentencing court had jurisdiction over 
claimant, and the record does not 
otherwise suggest that the underlying 
process was defective. Accordingly, we 
are satisfied that defendant met its 
burden of demonstrating that its detention 
of claimant was privileged. * * * 
  
Although DOCS' determination, which 
was predicated upon its analysis of the 
relevant sentencing statutes and 
claimant's criminal history, proved to be 
erroneous, that error in judgment neither 
negates nor defeats defendant's claim of 
privilege ... . Simply put, DOCS – in 
treating claimant's sentence as running 
consecutively to his prior undischarged 
term of imprisonment – acted in excess of 
its jurisdiction, not in the complete 
absence of jurisdiction, and its conduct 
therefore was privileged ... . Hudson v 
State of New York, 516333, 3rd Dept 5-
6-14 

 
CRIMINAL LAW/MENTAL HYGIENE 
LAW/HABEAS CORPUS/APPEALS 

  
Involuntary Mental Health Patient Should Not 
Have Been Released Pursuant to a Habeas 
Corpus Petition Without an "Examination 
Into the Patient's Alleged Disability and 

Detention," Despite the Hospital's Untimely 
Request for Continued Detention (in 

Violation of the Mental Hygiene 
Law)/Appellate Court's Ability to Hear a Moot 

Case Explained (Mootness Doctrine) 
  
The Second Department, in a full-fledged 
opinion by Justice Leventhal, determined that 
immediate release of an involuntary patient 
from a mental health hospital pursuant to a writ 
of habeas corpus because of the facility's failure 
to comply with the Mental Hygiene Law 
provisions for continued detention was 
reversible error.  Supreme Court should have 
conducted an examination into the patient's 
alleged disability and detention.  The court 
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discussed the nature and origin of the habeas 
corpus petition and the relationship between a 
habeas corpus petition brought under the Mental 
Hygiene Law and under Article 70 of the CPLR 
(finding them to be in essence the same). In 
addition, the Second Department discussed the 
mootness doctrine which, under certain 
circumstances, allows an appellate court to 
hear  a moot case.  The habeas corpus petition 
here had been rendered moot by the patient's 
release: 
  

Generally, courts are precluded "from 
considering questions which, although 
once live, have become moot by passage 
of time or change in circumstances" .... . 
Typically, "an appeal will be considered 
moot unless the rights of the parties will 
be directly affected by the determination 
of the appeal and the interest of the 
parties is an immediate consequence of 
the judgment" ... . However, an exception 
to the mootness doctrine permits a court 
to review a case if the controversy or 
issue involved is likely to recur, typically 
evades review, and raises a substantial 
and novel question ... .Here, the release 
of the patient renders this appeal 
academic. We nevertheless exercise our 
discretion to review the issues raised on 
this appeal pursuant to the exception to 
the mootness doctrine because the 
primary issue raised is an important one 
which implicates both the patient's 
fundamental liberty interest and the 
State's interest in protecting the mentally 
ill, and is one which is likely to recur. 
Further, the primary issue involved here 
may typically evade review because "[t]he 
Mental Hygiene Law contemplates that 
involuntary hospitalization in a mental 
health facility is often brief and temporary 
. . . [and the law] require[s] frequent 
periodic review of a patient's status, and 
the release of the patient unless OMH is 
granted successive court orders 
authorizing retention" ... . * * * 
  
Here, the patient was initially involuntarily 
hospitalized pursuant to Mental Hygiene 
Law article 9 due to his alleged mental 
illness and, thereafter, the petition for a 
writ was filed on the patient's behalf. The 
purpose of the writ of habeas corpus was 
to determine whether the patient was 
being unlawfully detained (see CPLR 

7002[a]... ). Therefore, in order to 
determine the cause and legality of the 
patient's detention, the Supreme Court 
was required to examine the facts of the 
patient's alleged mental disability and 
detention (see Mental Hygiene Law § 
33.15[a], [b]; CPLR 7002). The Supreme 
Court's failure to conduct the required 
examination constitutes reversible error. 
We note that the Hospital supported its 
untimely retention application with, inter 
alia, two certificates from the patient's 
treating physicians. In those certificates, 
the physicians asserted that the patient 
was paranoid, unable to care for himself, 
and psychotic. Our determination should 
not be construed as an approval of the 
Hospital's dilatory [*6]conduct in filing the 
retention application. There is no dispute 
that the Hospital failed to comply with 
Mental Hygiene Law § 9.33. Under the 
circumstances presented, however, the 
remedy for such noncompliance is not the 
immediate release of a patient. We also 
caution that our reasoning should not be 
construed to authorize an unlimited 
violation of article 9 of the Mental Hygiene 
Law so as to allow a patient to be 
involuntarily retained, without a hearing, 
indefinitely. People v Munsey, 2014 NY 
Slip Op 01782, 2nd Dept 3-19-14 
  

CRIMINAL LAW/YOUTHFUL 
OFFENDER PRIVILEGE/CIVIL 

PROCEDURE 
  

Youthful Offender Privilege 
Explained/Privilege Not Waived By Denial of 

the Act Which Was the Subject of the 
Youthful Offender Adjudication in 

Subsequent Civil Suit 
  

The Second Department determined the 
defendant's son did not waive the privilege 
associated with his youthful offender status. 
Although defendant's son had pled guilty to an 
assault based upon his throwing an egg, he 
denied throwing the egg in his deposition during 
the related civil proceedings.  That denial did not 
waive the privilege and the plaintiff could not 
gain access to the records of the criminal 
proceedings: 

  
The youthful offender statute (CPL article 
720) provides special measures for 
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persons found to be youthful offenders, 
which " emanate from a legislative desire 
not to stigmatize youths between the 
ages of 16 and 19 with criminal records 
triggered by hasty or thoughtless acts 
which, although crimes, may not have 
been the serious deeds of hardened 
criminals'" ... . Thus, "[a] youthful offender 
adjudication is not a judgment of 
conviction for a crime or any other 
offense" (CPL 720.35[1]). Further, 
pursuant to CPL 720.35(2), all official 
records and papers concerning the 
adjudication are sealed. * * * 
  
The privilege created by this statute 
attaches not only to the physical 
documents constituting the official record, 
but also to the information contained 
within those documents ... . Thus, a 
person adjudicated a youthful offender 
may refuse to answer questions 
regarding the charges and police 
investigation, whether he or she pleaded 
guilty, and whether a youthful offender 
adjudication was made. However, the 
person must still answer questions 
regarding the facts underlying the 
adjudication ... . * * * 
  
Here, the defendant's son did not waive 
the privilege afforded by the statute since 
he did not commence an action which 
places the conduct at issue ... . The 
defendant did not assert counterclaims or 
cross claims in this action placing the 
conduct at issue ..., and the defendant's 
son did not testify as to the confidential 
contents of the records ... . Contrary to 
the plaintiff's contention, the testimony of 
the defendant's son at his deposition 
denying that he threw the egg which 
allegedly struck the plaintiff's daughter did 
not waive the protections of the statute ... 
. Castiglione v James FQ, 2014 NY Slip 
Op 01571, 2nd Dept 3-12-14 
  

DEFAMATION 
  

Remarks Made In the Course of Litigation 
Privileged 

  
The Second Department determined that the 
allegedly defamatory remarks were privileged 
because they were made during the course of 
litigation: 

  
To properly state a cause of action 
alleging defamation, a plaintiff must 
allege that, without privilege or 
authorization, and with fault as judged, at 
minimum, by a negligence standard, the 
defendant published to a third party a 
false statement ... . Additionally, unless 
the defamatory statement fits within one 
of the four "per se" exceptions ..., a 
plaintiff must allege that he or she 
suffered "special damages"—--"the loss 
of something having economic or 
pecuniary value" ... . Where an allegedly 
false statement is defamatory per se, the 
law presumes that damages will result, so 
the plaintiff need not allege or prove them 
... . An otherwise defamatory statement 
may be "privileged" and therefore not 
actionable ... . Generally, as relevant 
here, statements made at all stages of a 
judicial proceeding in communications 
among the parties, witnesses, counsel, 
and the court are accorded an absolute 
privilege, so long as the statements may 
be considered in some way "pertinent" to 
the issue in the proceeding ... . This 
privilege, or "immunity" ..., applies to 
statements made in or out of court, on or 
off the record, and regardless of the 
motive with which they were made... . El 
Jamal v Weil, 2014 NY Slip Op 02408, 
2nd Dept 4-9-14 

 
DISCIPLINARY HEARINGS 

(INMATES) 
  

"Mail Watch" Should Not Have Been 
Authorized/Determination Based on 
Contents of Inmate's Mail Annulled 

  
The Third Department annulled at determination 
which resulted from the interception of the 
inmate's mail, finding that the "mail watch" 
authorization was invalid: 
  

A superintendent of a correctional facility 
may authorize a mail watch only where 
"there is a reason to believe that the 
provisions of any department directive, 
rule or regulation have been violated, that 
any applicable state or [f]ederal law has 
been violated, or that such mail threatens 
the safety, security, or good order of a 
facility or the safety or well being of any 
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person" (7 NYCRR 720.3 [e] [1]). Where 
a mail watch has been authorized, such 
authorization must "set forth the specific 
facts forming the basis for the action" (7 
NYCRR 720.3 [e] [1]). Here, the 
Superintendent's authorization failed to 
set forth any facts upon which its 
issuance was based, stating only that it 
was based upon a request of a deputy 
superintendent "to investigate activity that 
may jeopardize the safety and security of 
the facility." Inasmuch as the 
authorization was not in compliance with 
the applicable regulation, it was invalid 
and the resulting mail watch was not 
properly authorized ... . Mena v Fischer, 
516758, 3rd Dept 3-6-14 

 
Inadequate Effort to Provide Requested 

Documents and Witnesses Required 
Annulment of the Misbehavior Determination 
  
The Fourth Department annulled the 
determination against an inmate because of 
inadequate assistance.  The court found that the 
inmate was improperly denied requested 
documents and witnesses: 
  

...[W]e note that the Hearing Officer 
indicated that the signatures of the hall 
captains were illegible and thus 
unidentifiable, even by those officers in 
the block to whom the Hearing Officer 
had spoken, but nevertheless agreed to 
“try” to comply with petitioner’s request to 
call those witnesses. The record does not 
reflect any efforts made by the Hearing 
Officer to do so. 
  
We further agree with petitioner that he 
was denied meaningful employee 
assistance and was prejudiced by the 
inadequate assistance he received. Thus, 
at a minimum, petitioner would have been 
entitled to a new hearing in any event ... . 
Petitioner objected to the assistance 
provided to him, complaining that the 
assistant did not bring him copies of the 
documents being used against him and 
that the assistant did not want to help 
him. “When the inmate is unable to 
provide names of potential witnesses, but 
provides sufficient information to allow the 
employee [assistant] to locate the 
witnesses ‘without great difficulty[,’] failure 
to make any effort to do so constitutes a 

violation of the meaningful assistance 
requirement” ... . The record fails to set 
forth what efforts, if any, the employee 
assistant made to ascertain the names of 
the correction officers who signed the 
disbursement forms and what measures, 
if any, the assistant took to secure their 
presence at the hearing. Under the 
circumstances, it cannot be said that 
“reasonable efforts were made to locate 
petitioner’s witnesses” ... . 
  
Furthermore, petitioner was denied the 
right to call a witness, i.e., the other 
inmate, as provided in the regulations ... . 
“The hearsay report of a correction officer 
that a witness refuses to testify 
unaccompanied by any reason from the 
witness proffered to the [H]earing [O]fficer 
for such refusal is not a sufficient basis 
upon which an inmate’s conditional right 
to call witnesses can be summarily 
denied” ... . Matter of Elder v Fischer, 
90, 4th Dept 3-21-14 
  

EMPLOYMENT LAW/CIVIL 
RIGHTS/NEW YORK CITY HUMAN 

RIGHTS LAW 
  

Stray Remarks Doctrine Applied in Action 
Under New York City Human Rights Law 

  
The First Department determined that the "stray 
remarks doctrine" applied to actions brought 
under the New York City Human Rights 
Law.  The court rejected the argument that a 
statement in an email written weeks after 
plaintiff's termination was actionable, asserting 
the so-called "stray remarks doctrine:" 
  

Plaintiff relies on one remark made in an 
email exchange that took place weeks 
after the decision to terminate him was 
made and that concerned the resolution 
of his union's grievance following the 
termination. In the email, one of 
defendant's employees responsible for 
making the decision to terminate plaintiff 
declined to reconsider the penalty 
because of the nature of plaintiff's 
convictions and his concern about the 
liability that defendant would assume if 
plaintiff committed a similar crime while 
on company time. However, "[s]tray 
remarks such as [this], even if made by a 

http://decisions.courts.state.ny.us/ad3/Decisions/2014/516758.pdf
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decision maker, do not, without more, 
constitute evidence of discrimination" ... 
.  Indeed, plaintiff did not demonstrate a 
nexus between the employee's remark 
and the decision to terminate him... . 

  
We decline to hold, as urged by plaintiff 
and amici, that the stray remarks doctrine 
may not be relied on in determining 
claims brought pursuant to the City 
Human Rights Law, even as we 
recognize the law's "uniquely broad and 
remedial purposes" (Bennett, 92 AD3d at 
34 [internal quotation marks omitted]). 
The doctrine is not inconsistent with the 
intentions of the law, since statements 
"constitute evidence of discriminatory 
motivation when a plaintiff demonstrates 
that a nexus exists between the allegedly 
discriminatory statements and a 
defendant's decision to discharge the 
plaintiff" ... . Godbolt v Verizon NY Inc, 
2014 NY Slip Op 01561, 1st Dept 3-11-
14 

 
 

EMPLOYMENT LAW/CONTRACT 
LAW 

  
Under the Unambiguous Terms of the 

Collective Bargaining Agreement, Plaintiff, a 
Retiree Who Was No Longer a Union 

Member, Was Not Subject to the Grievance-
Filing Requirement and Could Sue Directly 

  
The Fourth Department determined a retired 
employee was not required to go through the 
grievance procedure outlined in the Collective 
Bargaining Agreement because the 
unambiguous language of the CBA did not apply 
to retirees no longer union members: 
  

In relevant part, the CBA defines the term 
“grievance” broadly as “a controversy, 
dispute or difference arising out of the 
interpretation or application of this 
contract.” The first step of the grievance 
procedure requires either the union or a 
“member” to present the grievance in 
writing. “It is well established that[,] when 
reviewing a contract, ‘[p]articular words 
should be considered, not as if isolated 
from the context, but in the light of the 
obligation as a whole and the intention of 
the parties manifested thereby’ " ... . 

Furthermore, we “must give the words 
and phrases employed their plain 
meaning” ... . Elsewhere in the CBA, the 
word “member” is used interchangeably 
with the word “employee,” and several 
CBA provisions that apply to “members,” 
such as provisions for holiday pay and 
annual physicals, clearly affect only active 
employees. In addition, the CBA provides 
that the Village recognizes the union “as 
the exclusive representative for collective 
negotiations with respect to salaries, 
wages, and other terms and conditions of 
employment of all full-time and part-time 
employees” (emphasis added). 
  
Giving the word “member” its plain 
meaning, and interpreting the contract as 
a whole, we agree with plaintiff that the 
word “member” means a member of the 
union. It is undisputed that plaintiff 
ceased to be a member of the union after 
his retirement. Thus, according to the 
clear and unambiguous terms of the CBA, 
plaintiff, who was no longer a “member” 
of the union when he became aggrieved, 
could not file a grievance. Buff v Village 
of Manlius..., 37, 4th Dept 3-21-14 
 

EMPLOYMENT LAW/HUMAN RIGHTS 
LAW/CIVIL PROCEDURE 

  
Alleged Discriminatory Acts Did Not Have an 
"Impact" in New York---Therefore the Lawsuit 

Could Not Be Maintained Under the New 
York City and New York State Human Rights 

Law 
  
The First Department determined a lawsuit 
based on alleged violations of  New York State 
and New York City Human Rights Law could not 
be maintained because the defendants were 
out-of-state residents and because the 
discriminatory actions complained of took place 
outside the United States, despite plaintiff's 
being employed in New York: 
  

The State and City Human Rights Laws 
do not apply to acts of discrimination 
against New York residents committed 
outside their respective boundaries by 
foreign defendants ... . In analyzing where 
the discrimination occurred, "courts look 
to the location of the impact of the 
offensive conduct" ... . A non-New York 

http://www.nycourts.gov/reporter/3dseries/2014/2014_01561.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_01561.htm
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City resident cannot avail him or herself 
of the protections of the City Human 
Rights Law unless he or she can 
demonstrate that the alleged 
discriminatory act had an impact within 
the City's boundaries ... . Although 
plaintiff does not reside in New York City, 
she resides within the state and is 
employed by the NBA which is based in 
New York City. However, the order on 
appeal addresses plaintiff's claims 
against [defendants], none of which are 
residents of this state. Thus, the focus is 
on whether the actions these defendants 
are alleged to have committed had an 
impact within the respective boundaries 
of the City and State of New York, in 
order for the court to exercise jurisdiction 
over them. Plaintiff contends that the 
decision to reassign her and later reduce 
her responsibilities took place within the 
City boundaries and, therefore, her place 
of employment is where the impact of the 
alleged discriminatory acts occurred. 
However, it is the place where the impact 
of the alleged discriminatory conduct is 
felt that controls whether the Human 
Rights Laws apply, not where the 
decision is made ... . This standard 
applies whether the claim is made under 
the City or State Human Rights Laws ... . 
Without more, plaintiff's mere 
employment in New York does not satisfy 
the "impact" requirement. Hardwick v 
Auriemma, 2014 NY Slip Op 02383, 1st 
Dept 4-8-14 
  

 ENVIRONMENTAL LAW 
  

New Paltz Local Wetlands Law Should Not 
Have Been Annulled 

  
The Third Department, in a lengthy and detailed 
decision, reversed Supreme Court's annulment 
of a Local Law enacted by the Town of New 
Paltz.  The law was enacted to prevent the 
"despoliation and destruction of wetlands."  The 
court determined, among other issues, the town 
board had acted in compliance with the State 
Environmental Quality Review Act (SEQRA), the 
law was not unconstitutionally vague, and the 
law was not preempted by other 
laws.  The  court described the "hard look" 
required by SEQRA, as well as the court's 
review-role, as follows: 

  
Initially, respondents contend that 
Supreme Court erred in concluding that 
the Board failed to take the "hard look" 
required by SEQRA before concluding 
that an environmental impact statement 
(hereinafter EIS) was not required. 
SEQRA requires an EIS when an agency 
action "may have a significant effect on 
the environment," and such an impact is 
presumed to be likely where, as here, a 
type I action is involved (ECL 8-0109 
[2]... 6 NYCRR 617.4 [a] [1]); however, a 
type I action does not, "per se, 
necessitate the filing of an [EIS]" ... . A 
negative declaration may be issued, 
obviating the need for an EIS, if the lead 
agency — here, the Board — determines 
that "no adverse environmental impacts 
[will result] or that the identified adverse 
environmental impacts will not be 
significant" (6 NYCRR 617.7 [a] [2]...). 
Upon judicial review, we may not 
substitute our judgment for that of the 
Board, and may annul its decision "only if 
it is arbitrary, capricious or unsupported 
by the evidence" ... . Matter of Gabrielli 
v Town of New Paltz, 2014 NY Slip Op 
02826, 2nd Dept 4-24-14 
  

Commissioner's Finding Site Constituted a 
Significant Threat to Public Health or 

Environment Upheld 
  
The Third Department affirmed the 
Commissioner of Environmental Conservation's 
denial of petitioner's request to reclassify a 
hazardous waste site.  The site is polluted with 
PCBs and is classified at level 2 (significant 
threat to public health or environment--action 
required).  The petitioner sought reclassification 
at level 3 (no significant threat to public health or 
environment--action may be deferred).  In 
finding the Commissioner's determination 
supported by the evidence, the court wrote: 
  

The Commissioner did not ... premise his 
determination in this matter upon the 
mere presence of PCBs at the site and a 
potential for harm. He found that a highly 
toxic contaminant (i.e., PCBs) was 
present in concentration levels at the site 
that exceeded the environmental quality 
standards (see 6 NYCRR part 703; see 
also 6 NYCRR former 375-1.4 [b] [7]; 
375-2.7 [a] [3] [viii]), and he determined 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02383.htm
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that, under such circumstances, the 
contaminant could constitute a significant 
threat. We need not decide in this case 
whether such exceedances of 
environmental standards alone can — as 
stated by the Commissioner — constitute 
a significant threat since ultimately he did 
not premise his determination solely on 
such ground. Although setting forth in 
detail the reasons and record proof 
supporting a conclusion that the onsite 
impact of the PCB contamination at the 
site constituted a significant threat, he 
went on to find record support for actual 
threats and offsite impact on the river, 
wetlands and nearby wildlife. The 
exceedances of groundwater standards 
was clearly a significant factor; however, 
it was considered in conjunction with 
other proof pertinent to the ultimate 
finding of a significant threat. We are not 
persuaded that the Commissioner used 
an analysis at odds with the regulations 
or case law. Matter of ELG Utica Alloys 
Inc v Department of Envtl 
Conservation, 2014 NY Slip Op 02485, 
3rd Dept 4-10-14 
  

Petitioners Failed to Show the Noise from a 
Train Affected Them Differently From the 

Public at Large/Therefore the Petitioners Did 
Not Have Standing to Raise a Challenge to 

the Source of the Noise Under the State 
Environmental Quality Review Act/Purpose 

of the Standing Requirement in this 
Context Explained 

  
The Fourth Department determined the 
petitioners did not have standing to bring  a 
proceeding to raise a challenge under the State 
Environmental Quality Review Act (SEQRA) 
because the noise complaints stemming from a 
train running through town did not affect the 
petitioners differently from the public at 
large.  The train runs through the town pursuant 
to resolutions allowing the town to sell excess 
municipal water to a buyer in Pennsylvania.  The 
Fourth Department noted that the complaints 
related solely to the operation of the train, not to 
the operation of the "transloading facility" where 
the water is loaded onto the trains: 
  

There is no dispute that “[c]ourts surely 
do provide a forum for airing issues of 
vital public concern, but so do public 
hearings and publicly elected legislatures, 

both of which have functioned here. By 
contrast to those forums, a litigant must 
establish its standing in order to seek 
judicial review” ... . “With the growth of 
litigation to enforce public values, such as 
protection of the environment, the subject 
of standing has become a troublesome 
one for the courts” ... . “ ‘[I]njury in fact’ 
has become the touchstone” for standing 
..., because “[t]he existence of an injury in 
fact–an actual legal stake in the matter 
being adjudicated–ensures that the party 
seeking review has some concrete 
interest in prosecuting the action” ... . 
  
It is well established that “[s]tanding 
requirements ‘are not mere pleading 
requirements but [instead are] an 
indispensable part of the plaintiff’s case[,]’ 
and therefore ‘each element must be 
supported in the same way as any other 
matter on which the plaintiff bears the 
burden of proof’ ” ... . Where, as here, the 
proceeding does not involve a “zoning-
related issue . . . , there is no 
presumption of standing to raise” a 
challenge under the State Environmental 
Quality Review Act ([SEQRA] ECL art 8) 
based solely on a party’s proximity ... . In 
such a situation, the party seeking to 
establish standing must establish that the 
injury of which he or she complains “falls 
within the ‘zone of interests,’ or concerns, 
sought to be promoted or protected” ..., 
and that he or she “would suffer direct 
harm, injury that is in some way different 
from that of the public at large” ... . 
  
While we agree with petitioners that noise 
falls within the zone of interests sought to 
be protected by SEQRA (...see generally 
ECL 8-0105 [6]), we conclude that 
respondents met their burden of 
establishing as a matter of law that 
[petitioner] did not sustain an injury that 
was different from that of the public at 
large. Matter of Sierra Club... v Village 
of Painted Post, 202, 4th Dept 3-28-14 
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ENVIRONMENTAL 
LAW/ADMINISTRATIVE LAW 

  
Criteria for Judicial Review of Agency's 
Action Under the State Environmental 

Quality Review Act Explained 
  
The First Department determined Supreme 
Court should not have declared that the NYC 
Industrial Development Agency's [IDA's] 
issuance of a negative declaration (finding no 
further environmental review necessary for a 
project in the Bronx) violated the State 
Environmental Quality Review Act (SEQRA).  In 
so finding, the First Department explained the 
criteria for court review in this context: 
  

"'[J]udicial review of a SEQRA 
determination is limited to determining 
whether the challenged determination 
was affected by an error of law or was 
arbitrary and capricious, an abuse of 
discretion, or was the product of a 
violation of lawful procedure'" .... "[T]he 
courts may not substitute their judgment 
for that of the agency for it is not their role 
to weigh the desirability of any action or 
[to] choose among alternatives'" ... . 
  
Our review of the record establishes that 
the determination of IDA not to require a 
Supplemental Environmental Impact 
Study (SEIS) was not affected by an error 
of law, arbitrary and capricious, or an 
abuse of discretion ... . Likewise, the 
record reflects that, as the lead agency, 
IDA identified the relevant areas of 
environmental concern related to the 
proposed action (including traffic, air 
quality and noise impact), took the 
requisite "hard look" at them and, in its 
negative declaration, set forth a reasoned 
elaboration of the basis for its 
determination that a SEIS [Supplemental 
Environmental Impact Statement] was not 
required ... . Thus, Supreme Court should 
have declared that IDA's issuance of a 
negative declaration did not violate 
SEQRA, was not arbitrary and capricious, 
and was not an abuse of discretion. 
Matter of South Bronx Unitd! v New 
York City Indus Dev Agency, 2014 NY 
Slip 02132, 1st Dept 3-27-14 

 
 

ENVIRONMENTAL 
LAW/ADMINISTRATIVE LAW/ZONING 

  
Challenge to Environmental Impact 
Statement Premature/Not Ripe for 

Adjudication Until the Special Use Permit 
and Site-Plan Approval (which Precipitated 

the Environmental Review) Are Issued  
  
The Second Department determined a challenge 
to finding pursuant to the State Environmental 
Quality Review Act (SEQRA) was not ripe.  The 
environmental review was precipitated by an 
application for a special use permit and site-plan 
approval.  Although the town board had 
approved the final environmental impact 
statement (FEIS), the special use permit and 
site-plan approval were still pending: 
  

An action taken by an agency pursuant to 
SEQRA may be challenged only when 
such action is final (see CPLR 7801[1]). 
An agency action is final when the 
decisionmaker arrives at a " definitive 
position on the issue that inflicts an 
actual, concrete injury'" ... . The position 
taken by an agency is not definitive and 
the injury is not actual or concrete if the 
injury purportedly inflicted by the agency 
could be prevented, significantly 
ameliorated, or rendered moot by further 
administrative action or by steps available 
to the complaining party ... .Here, the 
issuance of a SEQRA findings statement 
did not inflict injury in the absence of an 
actual determination of the subject 
applications for a special use permit and 
site-plan approval and, thus, the 
challenge to the adoption of the findings 
statement is not ripe for adjudication... 
. Matter of Patel v Board of Trustees of 
Inc Vil of Muttontown, 2014 NY Slip Op 
01756, 2nd Dept 3-19-14 
 
 

EVIDENCE 
  

Hearsay in Medical Records Should Have 
Been Redacted/Not Relevant to Diagnosis 

and Not Clearly Attributable to Plaintiff as an 
Admission 

  
Although the error was deemed harmless, the 
First Department determined hearsay 
statements should have been redacted from the 
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plaintiff's medical records.  The plaintiff alleged 
the police had pushed him over a fence, causing 
injury.  The defendants alleged plaintiff 
jumped.  The medical records included 
references to the plaintiff's "jumping."   The jury 
found for the defendants.  The court explained 
how hearsay in a medical report should be 
handled: 
  

Hearsay entries regarding the cause of 
an injury contained in a medical record 
come into evidence under the business 
records exception if they are germane to 
the treatment or diagnosis of plaintiff's 
injuries ... . Alternatively, the entry may be 
admissible as an admission, but only if 
there is evidence that connects the party 
to the entry ... . The challenged entries 
were neither germane to treatment or 
diagnosis, nor were they admissions. 
  
There was simply no evidence supporting 
defendants' position that the medical 
doctors needed to know whether plaintiff 
jumped or was pushed from the fence in 
order for doctors to determine what 
medical testing he needed upon 
admission to the hospital. No medical 
expert provided such testimony ... . 
Defendants' only expert, a biomechanical 
engineer and accident reconstruction 
expert, opined that plaintiff's injuries were 
consistent with a jump from a height and 
not a push to a fall. He did not give any 
opinion on issues relating to treatment or 
diagnosis. This is not a case where the 
conclusion is so obvious that no medical 
testimony is needed to lay the appropriate 
evidentiary foundation ... . 
  
The particular challenged entries cannot 
be characterized as admissions. Although 
the Lincoln Medical and Mental Health 
Center Admission Assessment form has 
a box checked that "patient" is the source 
of the information, the particular entry on 
that record, "he jumped off the fence," is 
not clearly a direct statement attributable 
to or a quote of plaintiff. The Ambulance 
Call Report form identifies "PO" or the 
police officer as the source of the 
information that plaintiff "jumped off a 
fence." No other evidence in the record 
identifies plaintiff as being the source of 
this information. Nor is there any 
evidence connecting plaintiff to the 

1/21/97 entry in the Progress Record that 
"s/p fell from a fence after being chased 
by police officers" or the 1/23/97 entry 
"fall from 2 storeys [sic]" to make them 
admissible as admissions by him. These 
entries should have been redacted from 
the medical records received in 
evidence.  Benavides v City of New 
York 2014 NY Slip Op 01682, 1st Dept 
3-18-14 
 

 

FALSE ARREST/IMPRISONMENT 
  

Plaintiff Arrested Without a Warrant Based 
Upon Illegally Seized Evidence Granted 

Summary Judgment in False 
Arrest/Imprisonment Action 

  
The Second Department determined plaintiff 
was entitled to summary judgment on his false 
arrest/imprisonment cause of action. Plaintiff 
was arrested without an arrest warrant based 
upon evidence seized in an illegal search: 
  

"In order to prevail on a cause of action 
seeking to recover damages for false 
arrest or imprisonment, a plaintiff must 
prove that: (1) the defendant intended to 
confine the plaintiff; (2) the plaintiff was 
aware of the resulting confinement; (3) 
the plaintiff did not consent to the 
confinement; and (4) the confinement 
was not otherwise privileged" ... . " The 
existence of probable cause serves as a 
legal justification for the arrest and an 
affirmative defense to the claim'" 
... .When an arrest is made without a 
warrant, a presumption arises that it was 
unlawful, and a defendant must then 
show that a factual question exists as to 
whether the arrest was based on 
probable cause ... . Evidence which is 
illegally obtained in violation of a plaintiff's 
rights may not be used to establish 
probable cause ... . Fakoya v City of 
New York, 2014 NY Slip Op 01709, 2nd 
Dept 3-19-14 
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FAMILY LAW 
  

Excessive Absences Do Not Establish a 
Parent's "Educational Neglect" 

  
The First Department, over a dissent, reversed 
Family Court's finding that mother neglected the 
child by failing to provide for the child's 
educational needs.  The record demonstrated 
that the child was defiant, violent and difficult to 
control, and mother had made substantial efforts 
to provide for her education: 
  

Although the child had an excessive 
amount of absences from school, such 
absences "do[] not, ipso facto, establish 
either the parental misconduct or the 
harm or potential harm to the child 
necessary to a finding of [educational] 
neglect under Family Ct Act 1012(f)(i)(A)" 
... . Here, the record shows that the 
mother faced obstacles in getting the 
child to attend school on a regular basis. 
The mother took the child to school for a 
period of time, but she was financially 
unable to escort the child to school on an 
ongoing basis ... . Moreover, even when 
the child was present, she had a history 
of truancy, tardiness, leaving school early 
and loitering in the hallways. The record 
further demonstrates that the child was 
defiant, violent, and had a history of lying 
and threatening to harm herself when the 
mother did not allow her to do what she 
wanted. The child also suffered from 
mood disorder, and had continuous 
hallucinations that made sleep difficult. 
The child was eventually hospitalized, 
and was given a number of psychiatric 
diagnoses. As a result, she was 
prescribed medication that caused her to 
be drowsy and disoriented, which further 
exacerbated her unwillingness and 
inability to attend school. Under the 
circumstances, the mother was unable to 
control the child and, despite her best 
efforts, struggled to get the child to attend 
school regularly, as well as to her therapy 
and drug treatment appointments... 
.  Matter of Brianna R, 2014 NY Slip Op 
01410, 1st Dept 5-4-14 
  
  

 
 

New York Court Properly Declined to 
Exercise Jurisdiction Over Child Custody 

and Visitation Matters Due to Child's 
Substantial Contacts with California 

  
The Second Department determined Supreme 
Court had properly found that California, rather 
than New York, was the appropriate forum for 
determining child custody and visitation matters: 
  

A court of this State which has jurisdiction 
under the Uniform Child Custody 
Jurisdiction and Enforcement Act 
(Domestic Relations Law art 5-A) may 
decline to exercise jurisdiction if it finds 
that New York is an inconvenient forum 
and that a court of another state is a more 
appropriate forum (see Domestic 
Relations Law § 76-f[1]...). The factors to 
be considered in making this 
determination include the length of time 
the subject child has resided outside the 
state, any agreement between the parties 
as to which state should assume 
jurisdiction, the nature and location of the 
evidence required to resolve the pending 
litigation, the ability of the court of each 
state to decide the issue expeditiously 
and the procedures necessary to present 
the evidence, and the familiarity of the 
court of each state with the facts and 
issues in the pending litigation (see 
Domestic Relations Law § 76-f[2]...). 
"Particularly relevant to the jurisdictional 
determination is whether the forum in 
which the litigation is to proceed has 
optimum access to relevant evidence" ... . 
"Maximum rather than minimum contacts 
with the State are required" ... 
. Greenfield v Greenfield, 2014 NY Slip 
Op 01434, 2nd Dept 3-5-14 
  

Father Estopped from Moving to Vacate 
Order of Filiation Entered Upon Consent 

Despite "Somewhat Limited" Parent-Child 
Relationship 

  
The Second Department determined father was 
estopped from challenging an order of filiation 
even though there was evidence the parent-child 
relationship was "somewhat limited:" 
  

Here, the order of filiation was entered 
approximately 10 years prior to the 
instant petition, and the father had been 
paying child support during that time. In 
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addition, the father sought, and was 
granted, visitation with the subject child, 
which he exercised, although 
sporadically. The father attended some of 
the child's school functions and parent-
teacher conferences, had telephone 
contact with the child, and saw the child 
on some of her birthdays. The child, who 
was 15 years old at the time the father's 
petition was filed, was acquainted with 
some of the father's family members, 
considered the father to be her father, 
and had never known any other father. 
Under these circumstances, the Family 
Court properly invoked the doctrine of 
equitable estoppel to preclude the father's 
challenge to the order of filiation ..., and 
"the evidence indicating that the parent-
child relationship was somewhat limited 
did not preclude the application of [that] 
doctrine" ... . Matter of Shawn H v 
Kimberly F, 2014 NY Slip Op 01610, 
2nd Dept 3-12-14 

  
  
Family Court Improperly Conditioned Future 
Visitation Upon Enrollment in a Drug Testing 

Program and Improperly Delegated Its 
Authority to Control Father's Visitation to 

Mother 
  
The Second Department noted that Family Court 
could not condition father's future visitation upon 
enrollment in a drug testing program.  Family 
Court could only make participating in the drug 
testing program a component of a current 
visitation order.  In addition Family Court 
improperly delegated its control of father's 
visitation to mother: 
  

..."[A] court may not order that a parent 
undergo counseling or treatment as a 
condition of future visitation or 
reapplication for visitation rights, but may 
only direct a party to submit to counseling 
or treatment as a component of visitation" 
... . Thus, the Family Court erred in 
conditioning the father's visitation upon 
his enrollment in a random drug testing 
program at a medical facility, and should 
have instead directed the father to enroll 
in such a program as a component of 
visitation. Moreover, by authorizing the 
mother to suspend visitation upon the 
father's failure to provide proof of his 
prescription, the Family Court improperly 

delegated its responsibility to determine 
whether and when visitation rights should 
be suspended ... . Matter of Welch v 
Taylor, 2014 NY Slip Op 01619, 2nd 
Dept 3-12-14 

 
Mother Entitled to Hearing/Children May Be 

Eligible for Special Immigrant Status 
  
The Second Department reversed Family Court 
and sent the mother's custody petition back for a 
hearing.  The mother alleged father had 
abandoned the children and the children, due to 
their immigration status, could be returned to El 
Salvador where they could be victimized by 
family and gangs. Mother argued the children 
could apply for special immigrant status if she 
were awarded custody: 
  

The Family Court erred in dismissing the 
petition in which the mother sought orders 
of custody for her two teenaged children. 
A natural parent has standing to seek 
legal custody of his or her child (see 
Domestic Relations Law § 70[a]; Family 
Ct Act § 511...). According to the 
petitioner, the children's father has 
abandoned the children and, due to their 
immigration status, they could be 
returned to El Salvador where they have 
been subjected to abuse by family 
members and threats by gang members. 
The petitioner has alleged that awarding 
her custody would be in the best interests 
of the children, since it would enable the 
children to apply for special immigrant 
juvenile status... . Matter of Sanchez v 
Bonilla, 2014 NY Slip Op 01761, 2nd 
Dept 3-19-14  

 
Inadequate Supervision and Unsanitary 
Living Conditions Warranted a Neglect 

Finding 
  
The Fourth Department reversed Family Court 
and found the three and a half year old child to 
be neglected.  The child wandered off out of the 
house and was found by a neighbor one and a 
half blocks away .  And the child had been living 
in highly unsanitary conditions: 
  

...[A] neglected child is defined as a child 
less than 18 years of age “whose 
physical, mental or emotional condition 
has been impaired or is in imminent 
danger of becoming impaired as a result 
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of the failure of his [or her] parent . . . to 
exercise a minimum degree of care . . . in 
providing the child with proper 
supervision or guardianship, by 
unreasonably inflicting or allowing to be 
inflicted harm, or a substantial risk 
thereof” (Family Ct Act § 1012 [f] [i] [B]). 
As the Court of Appeals has explained, 
“[t]he statute . . . imposes two 
requirements for a finding of neglect, 
which must be established by a 
preponderance of the evidence . . . First, 
there must be proof of actual (or imminent 
danger of) physical, emotional or mental 
impairment to the child . . . Second, any 
impairment, actual or imminent, must be 
a consequence of the parent’s failure to 
exercise a minimum degree of parental 
care . . . This is an objective test that asks 
whether a reasonable and prudent parent 
[would] have so acted, or failed to act, 
under the circumstances” ... . Moreover, it 
is well established that “the statutory 
requirement of imminent danger . . . does 
not require proof of actual injury” ..., and 
that “[a] single incident where the parent’s 
judgment was strongly impaired and the 
child exposed to a risk of substantial 
harm can sustain a finding of neglect” ... . 
* * * 
  
As relevant to the second basis for 
neglect alleged in the petition, a 
neglected child is defined as a child less 
than 18 years of age “whose physical, 
mental or emotional condition has been 
impaired or is in imminent danger of 
becoming impaired as a result of the 
failure of his [or her] parent . . . to 
exercise a minimum degree of care . . . in 
supplying the child with adequate food, 
clothing, [or] shelter . . . though financially 
able to do so or offered financial or other 
reasonable means to do so” (Family Ct 
Act § 1012 [f] [i] [A]). We conclude that 
the court’s determination that the child 
was not neglected based on the condition 
of the mother’s apartment lacks a sound 
and substantial basis in the record. * * * 
Under the ... circumstances, we conclude 
that the unsanitary and unsafe condition 
of the mother’s apartment posed an 
imminent danger of impairment to the 
child’s physical, mental, or emotional 
condition ... . Matter of Raven B, 77, 4th 
Dept 3-28-14 

 
Neglect Finding Can Be Based Upon a Single 
Incident of Excessive Corporal Punishment 

  
The Second Department noted that a finding of 
neglect can be based upon a single incident of 
excessive corporal punishment: 
  

Neglect may be established by even a 
single incident of excessive corporal 
punishment ... . The Family Court's 
assessment of the credibility of witnesses 
is entitled to considerable deference 
... .Here, contrary to the appellant's 
contention, the Family Court's finding of 
neglect of the child Shervon M., based on 
excessive corporal punishment, was 
supported by a preponderance of the 
evidence (see Family Ct Act § 
1012[f][i][B]...). The Family Court's finding 
that the appellant engaged in excessive 
corporal punishment when he struck the 
child Shervon M. several times with a 
belt, causing raised red marks on her arm 
and legs, is supported by the evidence 
presented at the fact-finding hearing. 
Shervon's out-of-court statements that the 
appellant struck her with a belt were 
sufficiently corroborated by the 
caseworker's observations of Shervon's 
injuries and the appellant's admission to 
the caseworker that he had struck 
Shervon with a belt in the past (see 
Family Ct Act § 1046[a][vi]...).  Matter of 
Nurridin B, 2-14 NY Slip Op 02431, 2nd 
Dept 4-9-14 

  
  

Mother's Interference With Relationship 
Between Father and Child Warranted 
Modification of Custody Arrangement 

Entered Into by Stipulation 
  
The Second Department determined father had 
made a sufficient showing of a change in 
circumstances to justify a modification of 
custody arrangements created by stipulation: 
  

Here, the father established that there 
had been a sufficient change in 
circumstances since the time of the 
stipulation. Specifically, he demonstrated 
that the mother had interfered with his 
relationship with the child, such that a 
modification in the custody arrangement 
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was in the best interests of the child. The 
mother's unfounded allegations of sexual 
abuse of a child that she made against 
the father were an act of interference with 
the parent-child relationship so 
inconsistent with the best interests of the 
child as to raise a strong probability that 
the mother is unfit to act as custodial 
parent ... . The mother's conduct here in 
making these unfounded allegations 
demonstrated a purposeful placement of 
her self-interest above the interests of 
others ... . The record shows that the 
father is more likely than the mother to 
foster a relationship between the child 
and the noncustodial parent ... . The 
mother's unfounded allegations of sexual 
abuse of a child, along with her other acts 
of interference in the relationship between 
the father and child since the stipulation, 
established a sound and substantial basis 
for the Family Court's determination that 
there had been a sufficient change in 
circumstances warranting a modification 
of the custody arrangement in the child's 
best interests. Matter of Fargasch v 
Alves, 2014 NY Slip Op 02435, 2nd 
Dept 4-9-14 

 
 

FAMILY LAW/APPEALS 
  

Aunt Met Her Burden of Establishing 
Extraordinary Circumstances Overcoming 

Mother's Superior Right to Custody of 
Children/Appellate Division Has Authority to 

Make Those Findings Where Family Court 
Failed to Do So 

  
After noting that Family Court failed to address 
whether petitioner, a maternal aunt, had 
established extraordinary circumstances 
overcoming the mother's superior right to 
custody, the Third Department exercised its 
power to make the finding that petitioner had 
met her burden: 
  

Notwithstanding Family Court's failure to 
make the threshold determination 
regarding extraordinary circumstances, 
we may independently review the record 
to make such a determination where, as 
here, the record has been adequately 
developed ... . Based upon that review, 
we conclude that petitioner met her 

burden of establishing extraordinary 
circumstances. Petitioner testified that the 
older child had lived with her for 
approximately four years. The younger 
child had lived with petitioner for about 
one year, returned to the mother's home 
and then resumed living with petitioner. 
According to petitioner, and as partially 
corroborated by the mother, the mother's 
health issues significantly limited her 
ability to care for the children. The 
evidence at trial established that the 
mother, who has substantial pulmonary 
issues and requires the aid of oxygen, 
excessively and inappropriately 
depended upon the children to assist her 
with personal and health needs, as well 
as housekeeping duties. The mother 
even required the younger child to sleep 
near her because she was afraid she 
would stop breathing while sleeping. 
Additionally, the mother's health issues 
hindered her ability to supervise the 
younger child, who had behavior issues 
and was getting into trouble at school 
while she was living with the mother. 
During various hospitalizations, the 
mother left the younger child with 
neighbors and/or relatives, some of whom 
were of questionable reliability. 
  
It is abundantly clear that the mother was 
unable to both provide the younger child 
with a structured environment and to 
properly care for her; instead, the mother 
relied upon the child to take care of her. 
Further, when the younger child was 
residing with petitioner, the mother 
consistently pressured her to return to her 
home — claiming, among other thing, that 
she needed her home because she was 
dying — which was upsetting to the child. 
Multiple witnesses also testified to the 
unsanitary living conditions in the 
mother's trailer, including several 
occasions when it was flea infested. 
When the younger child came to live with 
petitioner, her clothing was ill-fitting and 
she had significant untreated dental 
issues. Finally, inasmuch as the older 
child had been living with petitioner for 
many years, placing the younger child in 
petitioner's care allowed the siblings to 
reside together. Matter of Roth v 
Messina, 2014 NY Slip Op 02637, 3rd 
Dept 4-17-14 
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FAMILY LAW/CONTRACT LAW 
  

Supreme Court Should Not Have Reformed 
Settlement Agreement/Criteria for "Mutual 

Mistake" Not Met 
  
The Second Department determined Supreme 
Court should not have found that mutual mistake 
required reformation of a settlement 
agreement.  The court explained the operative 
criteria: 
  

"Marital settlement agreements are 
judicially favored and are not to be easily 
set aside" ... . Although a mutual mistake 
by the parties may form the basis for 
reformation of a marital settlement 
agreement, "the mistake must be so 
material that . . . it goes to the foundation 
of the agreement'" ... . "[T]o overcome the 
heavy presumption that a deliberately 
prepared and executed written instrument 
manifested the true intention of the 
parties, evidence of a very high order is 
required" ... . The party seeking 
reformation must show clearly and 
beyond doubt that there has been a 
mutual mistake, and must show "with 
equal clarity and certainty the exact and 
precise form and import that the 
instrument ought to be made to assume, 
in order that it may express and 
effectuate what was really intended by 
the parties'" ... . Hackett v Hackett, 2014 
NY Slip Op 01715, 2nd Dept 3-19-14 

 
FAMILY LAW/EVIDENCE 

  
Child's Out-of-Court Statements 

Corroborated by Child Abuse Expert/Hearsay 
Provided Adequate Basis for Finding of 

Abuse 
  

The Second Department determined Family 
Court properly ruled that a child's out-of-court 
statements were corroborated by a child abuse 
expert: 
  

A child's prior out-of-court statements 
may provide the basis for a finding of 
abuse, "provided that these hearsay 
statements are corroborated, so as to 
ensure their reliability" ... . "Any other 

evidence tending to support the reliability 
of the previous statements . . . shall be 
sufficient corroboration" (Family Ct Act § 
1046[a][vi]). Validation testimony from an 
expert that the child's psychological and 
behavioral characteristics lead the expert 
to conclude that the child was sexually 
abused may supply the corroboration of 
the child's out-of-court statements 
necessary to make out a prima facie case 
of sexual abuse ... . However, as with any 
expert opinion, the validation testimony 
must meet a threshold of reliability ... . 
"The Family Court has considerable 
discretion in deciding whether a child's 
out-of-court statements alleging incidents 
of abuse have been reliably corroborated" 
... . The Family Court's credibility findings 
must be accorded considerable 
deference on appeal ... .Contrary to the 
father's contention, the record supports 
the Family Court's determination that the 
testimony of the petitioner's child sexual 
abuse expert sufficiently corroborated 
Alexis S.'s out-of-court disclosures so as 
to establish a prima facie case of sexual 
abuse against the father... . Matter of 
Alexis S 2014 NY Slip Op 01759, 2nd 
Dept 3-19-14 

 
FAMILY LAW/EVIDENCE/CRIMINAL 

LAW 
  

Children's Out-Of-Court Statements May 
Corroborate One Another 

  
The Second Department noted that out-of-court 
statements by children can corroborate one 
another in a sexual abuse case: 
  

The Family Court's determination that the 
maternal stepgrandfather sexually 
abused the subject children was 
supported by a preponderance of the 
evidence (see Family Ct Act §§ 1012[e], 
[g]; 1046[b][i]...).  "It is well established 
that the out-of-court statements of 
siblings may properly be used to cross-
corroborate one another" ... . Here, the 
evidence presented at the fact-finding 
hearing established that, in May 2011, 
then-10-year-old Naziya D. and 3-year-
old Jada A. made independent and 
consistent out-of-court statements to 
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several individuals describing similar 
incidents of sexual abuse by the maternal 
stepgrandfather. Further, the children's 
statements were corroborated by the 
petitioner's progress notes and the 
mother's testimony as to the children's 
statements ... .Additionally, where, as 
here, the Family Court is primarily 
confronted with issues of credibility, its 
findings must be accorded deference on 
appeal, as they were supported by the 
record ... .The Family Court, upon a 
finding of abuse pursuant to Family Court 
Act § 1012(e), must make a further 
finding of the specific sex offenses that 
were committed, as defined in Penal Law 
article 130 ... .  Even if the Family Court 
fails to make such a finding, this Court 
can make the finding that the Family 
Court should have made... . Matter of 
Jada A, 2014 Slip Op 02430, 2nd Dept 
4-9-14 

 
FAMILY LAW/IMMIGRATION LAW 

  
Application for "Special Immigrant Juvenile" 
Status Need Only Assert Reunification with 

One Parent Is Not Possible 
  
The Second Department reiterated  that an 
application for "special immigrant juvenile" 
status need only be supported by the allegation 
that reunification with one parent is not possible: 
  

Pursuant to 8 USC § 1101(a)(27)(J) (as 
amended by the William Wilberforce 
Trafficking Victims Protection 
Reauthorization Act of 2008, Pub L 110—
457, 122 US Stat 5044) and 8 CFR 
204.11, a "special immigrant juvenile" is a 
resident alien who is, inter alia, under 21 
years of age, unmarried, and "declared 
dependent on a juvenile court located in 
the United States or whom such [*2]a 
court has legally committed to, or placed 
under the custody of, an agency or 
department of a State, or an individual or 
entity appointed by a State or juvenile 
court located in the United States" (8 
USC § 1101[a][27][J][i]). For a juvenile to 
qualify for SIJS status, it must also be 
determined that reunification with "1 or 
both" of the juvenile's parents is not 
viable due to parental abuse, neglect, 
abandonment, or a similar basis found 

under state law (id.), and that it would not 
be in the juvenile's best interest to be 
returned to his or her native country or 
country of last habitual residence (see 8 
USC § 1101[a][27][J][ii]). As previously 
determined by this Court, the "1 or both" 
language requires only a finding that 
reunification is not viable with one parent 
... .  Matter of Gabriel HM..., 2014 NY 
Slip Op 02587, 2nd Dept 4-16-14 

 
FIDUCIARY DUTY/WORKERS' 
COMPENSATION/INSURANCE 

LAW/PROFESSIONAL 
MALPRACTICE/CONTRACT LAW 

  
Breach of Fiduciary Duty Cause of Action 

Stated Against Actuary 
  
After sorting out professional malpractice claims 
(negligence---three-year S/L) from breach of 
contract claims (intentional---six year S/L), the 
Third Department explained the elements of a 
"breach of fiduciary duty" cause of action in the 
context of actuarial services (provided by 
SGRisk): 
  

Actuaries are not considered 
professionals for the purpose of the 
shortened statute of limitations applicable 
to malpractice claims ... . Despite not 
being deemed professionals in that 
context, actuaries can still develop 
relationships of trust and confidence 
sufficient to give rise to a fiduciary duty. 
Courts must conduct a fact specific 
inquiry to determine whether a fiduciary 
relationship exists based on confidence 
on one side and "resulting superiority and 
influence on the other" ... . Plaintiff 
alleged that SGRisk "held itself out as 
being a skilled and competent actuarial" 
firm that "adhered to accepted 
professional standards," that it rendered 
services for the trusts' benefit, provided 
advice and created "a relationship of trust 
and confidence between" itself and the 
trusts. Plaintiff also alleged that SGRisk 
agreed to exercise "good faith and 
undivided loyalty" when determining 
appropriate valuation of the trusts' future 
claims liability and the trusts reasonably 
relied on this, placing confidence in 
SGRisk that it would accurately produce 
truthful annual actuarial reports with 
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correct estimates of future claims 
reserves. Additionally, plaintiff alleged 
that SGRisk breached the duty by 
knowingly and consistently 
underestimating the claims liabilities and 
necessary reserves and failing to identify 
dangerous underfunding ... .  New York 
State Workers' Compensation Board... 
v SGRisk LLC, 517387, 3rd Dept 4-3-14 

 
FRAUD/CIVIL PROCEDURE 

  
Inexperience or Lack of Sophistication Does 

Not Toll the Statute of Limitations Re: the 
Discovery of Fraud/The Test for When the 
Fraud Should Have Been Discovered in an 

Objective One 
  
The First Department determined the action 
alleging the fraudulent churning of trades by an 
employee of Morgan Stanley was untimely.  The 
plaintiff argued that plaintiff's inexperience and 
lack of sophistication should toll the statute of 
limitations re: the discovery of the fraud.  The 
court explained that when the fraud should have 
been noticed is determined by an objective test: 
  

"The test as to when fraud should with 
reasonable diligence have been 
discovered is an objective one," and the 
duty of inquiry arises "where the 
circumstances are such as to suggest to 
a person of ordinary intelligence the 
probability that he [or she] has been 
defrauded" ... . Apt v Morgan Stanley 
DW Inc, 2014 NY Slip Op 01541, 1st 
Dept 3-11-14 

 
FREEDOM OF INFORMATION LAW 

[FOIL] 
  

Respondents Must Demonstrate Why 
Request Not Specific Enough For Extraction 

from Electronic Documents/Claim that 
Documents Are Exempt from Disclosure Is 

Not Enough to Defeat the Request---Remedy 
Is In Camera Review 

  
The Third Department determined the 
respondents should demonstrate why the 
descriptions of the documents sought by a FOIL 
request were insufficient for extraction from 
electronic documents.  With respect to 
respondents claim the information was exempt 

from disclosure, that assertion is not enough to 
defeat a FOIL request and the appropriate relief 
is an in camera review of the material alleged to 
be exempt: 
  

We agree with respondents that a valid 
basis for denying the FOIL request has 
been established – at least with respect 
to the actual files – when they are not 
"indexed in a manner that would enable 
the identification and location of 
documents" ... . Respondents have also 
indicated, however, that at least some of 
the files are maintained electronically. 
Despite this, they have offered no 
evidence to establish that the descriptions 
provided are insufficient for purposes of 
extracting or retrieving the requested 
document from the virtual files through an 
electronic word search of the former 
Assistant County Attorney's name or 
other reasonable technological effort (see 
Public Officers § 89 [3] [a]...).  We also 
note that "the broad allegation here that 
the files contain exempt material is 
insufficient to overcome the presumption 
that the records are open for inspection" 
... . In the event that the requested record 
can be located electronically and 
respondents are able to establish that the 
document contains exempt material, the 
appropriate remedy is an in camera 
review and "disclosure of all nonexempt, 
appropriately redacted material"... 
. Matter of Pflaum v Grattan, 516119, 
3rd Dept 4-3-14 

 
Intra-Agency Exemption Applied to FOIL 

Request About AIG Prosecution 
  

The Third Department determined the "intra-
agency" exemption applied to documents 
requested from the Attorney General's office 
concerning the prosecution of American 
International Group (AIG): 
  

The intra-agency exemption applies to 
"opinions, ideas, or advice exchanged as 
part of the consultative or deliberative 
process of government decision making" 
(...see Public Officers Law § 87 [2] [g]...). 
The purpose of such exemption is "to 
protect the deliberative process of the 
government by ensuring that persons in 
an advisory role [will] be able to express 
their opinions freely to agency decision 
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makers" ... . Matter of Smith v New York 
State Off of the Attorney Gen, 2014 NY 
Slip Op 02488, 3rd Dept 4-10-14 

 
GOVERNMENTAL IMMUNITY/CIVIL 

PROCEDURE/DAMAGES/MUNICIPAL 
LAW/ADMINISTRATIVE LAW 

  
Taxi Owners Not Entitled to Damages After 

Ruling by NYC Taxi and Limousine 
Commission (Which Was Alleged to Have 

Damaged the Taxi Owners in the Amount of 
Over $15 Million) Was Found Arbitrary and 

Capricious 
  
The First Department determined a ruling by the 
NYC Taxi and Limousine Commission (TLC), 
which was found to be arbitrary and capricious 
by the Court of Appeals, did not entitle the 
petitioners (taxi owners who lease their taxis to 
drivers) to damages. The court determined the 
damages were not "incidental" within the 
meaning of Article 78 and were not available in 
an Article 78 proceeding (under the facts). The 
court further determined the TLC was immune 
from suit because the ruling at issue was an 
exercise of discretion . The ruling by the TLC 
had effectively reduced the amount a taxi owner 
could charge a driver by requiring that tax 
payments for which the owner is responsible be 
included in the amount charged for the lease 
(called a "lease cap"). After that ruling was found 
arbitrary by the Court of Appeals, the taxi 
owners sought "incidental damages" of over $15 
million: 
  

Petitioners seek damages based on the 
Court of Appeals' determination that the 
TLC's effective reduction of the taxi 
"lease cap" had no rational basis. The 
Court of Appeals' determination, however, 
does not lead to a conclusion that the 
damages are "incidental to the primary 
relief sought" (CPLR 7806). Contrary to 
petitioners' argument, monetary injury 
incurred as a result of agency action does 
not necessarily constitute incidental 
damages simply because a court later 
finds the action to have been arbitrary 
and capricious. Certainly, whether 
damages are characterized as incidental 
"is dependent upon the facts and issues 
presented in a particular case" ... . Even 
so, incidental damages are generally 
confined to monies that an agency either 

collected from or withheld from a 
petitioner and then was obligated to 
reimburse after a court annulled a 
particular agency determination. * * * 
  
CPLR 7806 explicitly limits the availability 
of damages in an article 78 proceeding ... 
. That article 78 permits the court, in 
certain circumstances, to award damages 
in an action that also reviews the validity 
of a government determination does not 
create a right to damages that does not 
otherwise exist. * * *... 
  
[T]he TLC's determination in this case, 
however unjustified it may have been, 
was an exercise of discretion; the TLC did 
consider the issue of imposing the tax 
rule and decided to impose it. Putting 
aside the merits of its decision, there is 
no escaping that the TLC exercised its 
discretion. Indeed, a governmental 
function such as rulemaking is 
necessarily an "exercise of judgment and 
discretion performed in the public 
interest," and is protected as a 
discretionary act ... . Accordingly, in a 
plenary action, governmental immunity 
would preclude petitioners from 
recovering incidental 
damages. Metropolitan Taxicab Bd of 
Trade v New York City Taxi & 
Limousine Commn, 2014 NY Slip Op 
01683, 1st Dept 3-18-14 
  

HUMAN RIGHTS LAW/EMPLOYMENT 
LAW/AGE 

DISCRIMINATION/RETALIATION 
  

Age Discrimination and Retaliation Claims 
Survived Summary Judgment 

  
The First Department, over a dissent, 
determined plaintiff had raised questions of fact 
about both her age-discrimination and her 
retaliation claims.  The findings were entirely 
fact-based and centered on evidence the non-
discriminatory motives asserted were 
pretextual.  A sample follows: 
  

Defendants failed to demonstrate that 
they did not discriminate against plaintiff 
on the basis of her age ... . Plaintiff, who 
was 49 when she was hired by defendant 
Concentric Health Care LLC, was among 
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the oldest of Concentric's approximately 
70 employees, was qualified for her 
position of billing manager, and was 
subjected to a disadvantageous 
employment action, i.e. termination. 
Defendant Ken Begasse, Jr. (Junior), a 
principal of Concentric, testified, in effect, 
that Concentric, an advertising agency 
serving the pharmaceutical industry, 
preferred to hire younger workers 
because they tended to be cheaper and 
advertising is generally a "young 
industry." 

  
Defendants contend that they terminated 
plaintiff because they were in financial 
trouble and their independent consultant 
recommended terminating plaintiff and 
replacing her with an employee whose 
annual salary would be $40,000 less than 
hers. However, the independent 
consultant made this recommendation, 
and others, in February 2009, and, 
although defendants terminated a number 
of people based on these 
recommendations, they did not terminate 
plaintiff until November 2009, some nine 
months later. Moreover, Junior and 
defendant Michael Sanzen, another of 
Concentric's principals, testified that, in 
the months after the consultant made his 
report, new employees were hired and at 
least one existing employee was given a 
$20,000 raise. Thus, issues of fact exist 
as to whether defendants' proffered 
explanation of financial distress is 
pretextual ... . 

  
Issues of fact also exist as to whether 
defendants' proffered explanation of poor 
performance is pretextual. The only 
documentary evidence of poor 
performance is a negative review that 
plaintiff received in September 2009, and 
there is evidence that, by this time, 
defendants had already decided to 
terminate her. Indeed, the review 
prepared by plaintiff's immediate superior, 
Concentric's comptroller, was only mildly 
critical of plaintiff; defendant Ken 
Begasse, Sr. (another of Concentric's 
principals) intervened and added 
extensive negative comments. In an 
earlier employee review (December 
2007), plaintiff had been lauded as "an 
outstanding professional with vast 

experience and very high standards," who 
"keeps the company's interest foremost in 
her mind," and "always seems to get the 
work done and done 
properly."  McGuinness v Concentric 
Health Care LLC, 2014 NY Slip Op 
02534, 1st Dept 4-15-14 

 
INSURANCE LAW 

  
"Prompt Pay Law" Affords a Private Right of 
Action Against An Insurer Which Fails to Pay 

a Patient's Undisputed Medical Claim 
  

In a full-fledged opinion by Justice Austin, the 
Second Department determined the so-called 
"Prompt Pay Law" (Insurance Law 3224-a) 
affords an implied private right of action.  The 
law, therefore, can be enforced by a private 
lawsuit based upon its breach.  The defendant 
insurance company (First United) argued only 
the NYS Insurance Department could enforce 
the statute.  
  
  

The Prompt Pay Law requires an insurer 
to pay undisputed claims within 30 days 
after receipt of an electronic submission 
or within 45 days after receipt by other 
means (see Insurance Law § 3224-a[a]). 
If a claim is disputed, the insurer is 
obligated to pay the undisputed portion of 
the claim, if there is any, and, within 30 
days of receipt of the claim, notify the 
policyholder, covered person, or health 
care provider in writing of the specific 
reason that the insurer is not liable to pay 
the claim (see Insurance Law § 3224-
a[b][1]). In the alternative, the insurer may 
request additional information necessary 
to determine its potential liability with 
respect to payment of the claim (see 
Insurance Law § 3224-a[b][2]). First 
United allegedly did neither. An insurer 
that fails to comply with the provisions of 
the Prompt Pay Law is obligated to pay 
the health care provider or the person 
submitting the claim the full amount of the 
claim, plus 12% interest per annum, to be 
computed from the date the claim was 
required to be paid (see Insurance Law § 
3224-a[c][1]). * * * 

  
Where a statute does not expressly 
confer a private cause of action upon 
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those it is intended to benefit, a private 
party may seek relief under the statute 
"only if a legislative intent to create such a 
right of action is fairly implied' in the 
statutory provisions and their legislative 
history" ... . This inquiry involves three 
factors:" (1) whether the plaintiff is one of 
the class for whose particular benefit the 
statute was enacted; (2) whether 
recognition of a private right of action 
would promote the legislative purpose; 
and (3) whether creation of such a right 
would be consistent with the legislative 
scheme'" ... .Only the third factor, which is 
generally the "most critical" ... is disputed 
here. * * * 

  
A review of the legislative history of the 
Prompt Pay Law reflects that the law was 
directed toward the protection of health 
care providers and patients from late 
payment of claims, and was not primarily 
designed to provide a mechanism for 
preventing harm to the public in 
general.  Maimonides Med Ctr v First 
United Am Life Ins Co, 2014 NY Slip 
Op 01441, 2nd Dept 3-5-14 
 

  
Insurance Company Could Not Rely On 

Plaintiff's Personal Injury Action to Recoup 
What It Paid Out on a Related Property 

Damage Claim---Not a Valid Subrogation 
Vehicle 

  
The Third Department determined an insurance 
company's (Erie's) attempt to rely on plaintiff's 
personal injury complaint as the basis of its 
subrogation claim for property damage was 
properly dismissed.  The insured's house 
exploded due to a gas leak.  Next to the 
insured's house was a garage owned by the 
insured.  Erie paid $50,000 for damage to the 
garage.  The Erie attempted to rely on the 
insured's personal injury action to recoup the 
money paid out for the property damage: 
  

"Subrogation is an equitable doctrine that 
allows an insurer to stand in the shoes of 
its insured to seek indemnification from 
third parties whose wrongdoing has 
caused a loss for which the insurer is 
bound to reimburse" ... . To that end, an 
insurer seeking to enforce its right of 
subrogation generally has two options – 
"the insurer can bring an independent 

action against the wrongdoer in the name 
of its insured, the subrogor, or seek to 
intervene in an existing action between 
the insured and the wrongdoer" ... 
. Neither path was pursued by Erie here; 
rather, Erie sought to use plaintiffs' 
personal injury complaint "as a vehicle to 
assert [its] subrogation theory against . . . 
defendants."As Supreme Court aptly 
observed, the principal flaw inErie's 
methodology is that although plaintiffs' 
complaint indeed recites that plaintiffs' 
home exploded as a result of the natural 
gas leak, that pleading makes absolutely 
no reference to the property damage 
sustained to Pete's Garage, nor does it 
"plead or otherwise spell out that 
damages are being sought for [the] 
property damage/loss" sustained 
thereto.  Although this Court has limited 
an insurer's right to intervene in certain 
circumstances ..., such circumstances are 
not present here.  Peterson v NYS 
Electric and Gas Corporation..., 
516423, 3rd Dept 3-6-14 

 
"In Transit" Means Between Destinations, 

Even If "At Rest" 
  
The First Department, in a full-fledged opinion 
by Justice Saxe, determined that the "in transit" 
clause of a bond covered the loss which 
occurred when the stolen cash was in a vault 
owned by the armored car company.  Under 
New York law, the term "in transit" covers a 
larceny which occurs when the stolen 
item is between destinations, even if it is not 
being moved at the time: 
  

An "In Transit" provision was discussed 
and interpreted in the controlling case of 
Underwood v Globe Indem. Co. (245 NY 
111 [1927]). In Underwood, a bond 
salesman who was attempting to arrange 
a bond sale to a potential buyer brought 
the bonds from Pine Street, in lower 
Manhattan, to West End Avenue near 
88th Street, where the buyer gave him a 
worthless check that had been forged to 
appear certified, in exchange for the 
bonds. When the buyer absconded with 
the bonds, the seller made a claim under 
a policy for the theft of the bonds while "in 
transit." The Court concluded that the 
transit of the bonds was never completed, 
because the completion of transit would 
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have involved a lawful transfer of title, 
whereas the bonds had been taken "by a 
trick and false device," without a valid 
transfer of title (id. at 115). The Court 
reasoned that "[t]o hold that transit means 
actual movement, and not a period of 
rest, is too narrow a construction to give 
to this undertaking, and is contrary to its 
full meaning and scope" (id.). 
  
The Underwood analysis was at the heart 
of the determination in Franklin v 
Washington Gen. Ins. Corp. (62 Misc 2d 
965 [Sup Ct, NY County 1970], affd 36 
AD2d 688 [1st Dept 1971]), a 
determination affirmed by this Court, 
holding that the test for whether 
something is "in transit" is "whether the 
goods, even though temporarily at rest, 
were still on their way, with the stoppage 
being merely incidental to the main 
purpose of delivery" (at 966-
967).  CashZone Check Cashing Corp 
v Vigilant Ins Co, 2014 NY Slip Op 
01565, 1st Dept 3-11-14 

 
Although "Imprudent" in Hindsight, Insurer 

Did Not Breach Duty of Good Faith 
by Refusing to Offer a Settlement at the 

Policy Limit 
  
The First Department determined the insurer's 
failure to make a settlement offer at the policy 
limit was "imprudent" in hindsight, but did not 
constitute a breach of its duty of good faith: 
  

We reject plaintiffs' argument that 
defendant avoided acknowledging the 
underlying plaintiff's potential damages 
such that a refusal to offer the policy limit 
constituted a reckless or conscious 
disregard of the excess insurer's rights. 
While there was some indication that 
damages could be significant if the 
medical records substantiated the 
underlying plaintiff's claim of a loss of 
smell from a severe blow to the head, the 
record established that defendant's 
investigation presented a great deal of 
medical evidence tending to show that 
the underlying plaintiff's injuries were 
primarily preexisting soft tissue injuries 
unrelated to the automobile accident on 
April 24, 1994. Defendant's investigation 
included the medical opinion of four 
physicians that conducted independent 

medical examinations; one psychologist 
who conducted a review of the extensive 
medical records; experienced defense 
counsel; and separate monitoring counsel 
for the damages trial. The review of the 
numerous medical records, which 
included contradicting evaluations of the 
underlying plaintiff's treating physicians, 
provided a justifiable basis to fairly 
evaluate potential damages and assess 
the relative risks of declining to offer a 
settlement of the policy limit. 
  
Given this evaluation, defendant's actions 
do not amount to bad faith. In hindsight, it 
is evident that defendant's failure to make 
a settlement offer of the policy limit was 
not prudent. However, "[a]n insurer does 
not breach its duty of good faith when it 
makes a mistake in judgment or behaves 
negligently" ... . Here, the assessment of 
the insured's exposure and the failure to 
make a settlement offer of the policy limit 
was a mistake in judgment. It does not 
demonstrate that defendant acted in bad 
faith by failing to heed contrary evidence. 
Instead, the record shows defendant's 
reasonable belief that, under the No Fault 
Law, the underlying plaintiff did not 
sustain a serious injury causally related to 
the accident. Thus, we find that the 
record does not demonstrate any pattern 
of reckless or conscious disregard for 
plaintiffs' rights.  General Motors 
Acceptance Corp v New York Cent Mut 
Fire Ins Co, 2014 NY Slip Op 02384, 1st 
Dept 4-8-14 

 
No Duty Owed by Agent to Client---Client 

Never Requested Type of Insurance At Issue 
  
The Second Department determined an 
insurance agent was not obligated to indemnify 
the plaintiffs in the underlying action because 
the client never requested the specific 
(automobile) coverage at issue. The court 
explained the nature of a duty owed by an agent 
to the agent's client: 
  

"An insurance agent or broker has a 
common-law duty to obtain requested 
coverage for a client within a reasonable 
amount of time or to inform the client of 
the inability to do so" ... . This "duty is 
defined by the nature of the client's 
request" ... . "Absent a specific request 
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for coverage not already in a client's 
policy or the existence of a special 
relationship with the client, an insurance 
agent or broker has no continuing duty to 
advise, guide, or direct a client to obtain 
additional coverage" ... . Here, Ginsberg, 
a Nationwide insurance agent who sold 
the plaintiff ... the subject policies of 
insurance, established, prima facie, that 
the plaintiffs did not specifically request 
automobile coverage, either in connection 
with their initial 2003 insurance 
applications, or in connection with 
subsequent renewal 
applications. Maxwell Plumb Mech Corp 
v Nationwide Prop & Cas Ins Co, 2014 
NY Slip Op 02412, 2nd Dept 4-9-14 

 
INSURANCE LAW/CIVIL 

PROCEDURE 
  

Insurance Law 5214 Does Not Apply Where 
Motor Vehicle Accident Indemnification 
Corporation (MVAIC) Is Sued Directly 

Because the Identity of the Driver Who 
Caused Plaintiff's Injury Is Unknown/Default 
Judgment Against MVAIC Properly Entered 

  
The Second Department, in a full-fledged 
opinion by Justice Hinds-radix, determined 
Supreme Court had properly entered a default 
judgment against the Motor Vehicle Accident 
Indemnification Corporation (MVAIC).  Plaintiff 
was a pedestrian who was allegedly struck by a 
driver who drove plaintiff to the hospital but then 
left without identifying himself.  Because the 
driver was unknown, plaintiff sued MVAIC 
directly pursuant to Insurance Law 
5218.  MVAIC argued that Insurance Law 5214 
prohibited the entry of a default judgment 
against it.  The Second Department determined 
Insurance Law 5214 did not apply, and a default 
judgment was properly entered against the 
MVAIC pursuant to CPLR 5015: 
  

This case does not fall within the scope of 
Insurance Law § 5214 because it does 
not involve a claim against MVAIC 
stemming from a judgment entered upon 
the default or consent of an uninsured 
defendant. Rather, MVAIC was involved 
because the identity of the offending 
motorist was unknown, which permitted 
the plaintiff, with the approval of the court, 

to commence an action against MVAIC 
directly, pursuant to Insurance Law § 
5218. Insurance Law § 5218 authorizes a 
court to permit the commencement of an 
action against MVAIC directly, if, inter 
alia, "all reasonable efforts have been 
made to ascertain the identity of the 
motor vehicle and of the owner and 
operator and either the identity of the 
motor vehicle and the owner and operator 
cannot be established, or the identity of 
the operator, who was operating the 
motor vehicle without the owner's 
consent, cannot be established" 
(Insurance Law § 5218[b][5]...). Where an 
action is commenced directly against 
MVAIC, the concerns underlying the 
enactment of Insurance Law § 5214—
protecting MVAIC from the defaults of, or 
possible collusion by, uninsured 
defendants—are not implicated. Thus, 
Insurance Law § 5214 "does not bar the 
entry of a default judgment against 
MVAIC in an action in which MVAIC is the 
named defendant and has defaulted" ... 
.  Archer v Motor Veh Acc Indem Corp, 
2014 NY Slip Op 02732, 2nd Dept 4-23-
14 
  

INSURANCE LAW/CIVIL 
PROCEDURE/CORPORATION LAW 

(NEW JERSEY) 
  

Dissolved Corporation Amenable to Suit 
Under New Jersey Law/Substitute Service 

Upon Insurer of Dissolved Corporation 
Proper  

  
In an asbestos case, the First Department 
determined that, under New Jersey law, a 
dissolved corporation (Jenkins Bros.) was still 
amenable to suit for pre-dissolution actions, and 
service of process upon the insurer was 
appropriate where service on the dissolved 
corporation was not possible: 
  

In this action for personal injuries 
allegedly due to asbestos exposure while 
plaintiffs were employed by Jenkins 
Bros., a dissolved New Jersey 
corporation, appellant insurance 
company, Jenkins' liability insurer during 
the relevant time periods, maintains that 
Jenkins is not amenable to suit based on 
its bankruptcy and subsequent 
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dissolution. The plain language of the 
New Jersey dissolution statute, which 
governs here, provides for a corporation 
that has been dissolved to "sue and be 
sued in its corporation name . . . " (NJSA 
§ 14A:12-9[2]), and the statute places no 
restriction on how long a dissolved 
corporation maintains its capacity to be 
sued for its tortious conduct committed 
pre-dissolution ... . Thus, contrary to 
appellant's argument, Jenkins Bros. is 
amenable to suit pursuant to the laws of 
the state of its incorporation ... . 

  
The motion court properly directed that 
substituted service be made on appellant. 
It is undisputed that service was 
attempted at multiple corporate 
addresses, to no avail, and that plaintiffs 
were only able to locate two former 
corporate representatives. Accordingly, 
substituted service on the insurer is 
proper and does not violate due process 
.... Appellant accepted premiums from 
Jenkins and agreed to defend and 
indemnify Jenkins for tortious conduct 
committed during the coverage periods. 
This coverage includes liability for 
conduct that may have led to injuries 
such as asbestos disease which carries a 
long latency period between exposure 
and manifestation of disease ... . Matter 
of New York City Asbestos Litig, 2014 
NY Slip Op 02686, 1st Dept 4-17-14 
  
  

INSURANCE LAW/CONTRACT LAW 
  

No Duty to Defend Where Causes of Action 
Are Excluded from Coverage Under the 

Terms of the Policy 
  
The Third Department determined that the terms 
of two insurance policies prohibited plaintiff's suit 
for a declaration the insurance companies had a 
duty to defend and indemnify plaintiff.  The 
causes of action brought against plaintiff 
(tortious interference with contract, unfair and 
deceptive trade practices and misappropriation 
of trade secrets) did not constitute a violation of 
"a person's right to privacy" within the meaning 
of the policies. And the causes of action 
explicitly excluded from coverage, therefore the 
insurance companies were not obligated to 
provide a defense: 

  
...[P]laintiff's actions —--tortious 
interference with contract and business 
relations, unfair and deceptive trade 
practices and misappropriation of trade 
secrets --do not constitute a violation of "a 
person's right of privacy" within the 
meaning of either Twin City's or 
CastlePoint's policy. 

  
...[I]it is well settled that "[a]n insurer need 
not provide a defense . . . when it 
demonstrates that the complaint's 
allegations cast that pleading solely and 
entirely within the policy exclusions, and 
further, that . . . the allegations, in toto, 
are subject to no other interpretation" ... . 
Here, Twin City relies upon three 
exclusions relative to the personal and 
advertising injury coverage otherwise 
afforded by its policy — the intentional 
conduct exclusion, the breach of contract 
exclusion and the trademark exclusion 
[FN4]. In the context of an insurance 
policy, "the phrase 'arising out of' is 
ordinarily understood to mean originating 
from, incident to, or having connection 
with . . . [and] requires only that there be 
some causal relationship between the 
injury and the risk for which coverage is 
provided or excluded" ... . Without 
belaboring the point, suffice it to say that 
our review of the underlying complaint 
leads us to conclude that all of the 
allegations contained therein with respect 
to plaintiff fall within at least one of the 
cited exclusions. Accordingly, coverage 
was properly denied for this reason as 
well. Sportsfield Specialties Inc v Twin 
City Fire Ins Co, 2014 NY Slip Op 
02646, 3rd Dept 4-17-14 

  

INSURANCE LAW/CONTRACT 
LAW/STATUTE OF LIMITATIONS 

  
Shortened Statute of Limitations in Policy 

Enforced 
  
The Second Department reversed Supreme 
Court and held that the shortened statute of 
limitations in the insurance policy was 
enforceable: 
  

"The parties to a contract may agree to 
limit the period of time within which an 
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action must be commenced to a period 
shorter than that provided by the 
applicable statute of limitations. Absent 
proof that the contract is one of adhesion 
or the product of overreaching, or that 
[the] altered period is unreasonably short, 
the abbreviated period of limitation will be 
enforced" ... . "Where the party against 
which an abbreviated Statute of 
Limitations is sought to be enforced does 
not demonstrate duress, fraud, or 
misrepresentation in regard to its 
agreement to the shortened period, it is 
assumed that the term was voluntarily 
agreed to" ... . 
  
* * * The plaintiff did not offer evidence 
that the defendant's conduct lulled him 
into inactivity based on a belief that his 
claim would ultimately be processed, or 
that he was "induced by fraud, 
misrepresentation or deception to refrain 
from commencing a timely action" ... 
.  John v State Farm Mut Auto Ins Co, 
2014 NY Slip Op 02905, 2nd Dept 4-30-
14 

  

  
INSURANCE LAW/NO-

FAULT/CONTRACT LAW 
  

Failure to Appear at Deposition Was a 
Material Breach of a Condition Precedent to 

the Promise to Indemnify 
  
The Second Department determined that the 
assignees of no-fault insurance benefits were 
not entitled to a second chance to appear at a 
deposition called by the plaintiff. Appearance at 
the deposition was a condition precedent to the 
promise to indemnify and the failure to appear 
was a material breach precluding recovery: 
  

"It is well established that the failure to 
comply with the standard policy provision 
requiring disclosure by way of submission 
to an examination under oath, as often as 
may be reasonably required, as a 
condition precedent to performance of the 
promise to indemnify, constitutes a 
material breach" of the policy, precluding 
recovery of the policy proceeds ... . In 
support of that branch of its motion which 
was for summary judgment, the plaintiff, 
upon renewal, submitted evidence 

establishing "that it twice duly demanded 
an examination under oath" from the 
assignees, that the assignees twice failed 
to appear, and that the plaintiff "issued a 
timely denial of the claims" arising from 
the assignees' provision of medical 
services to the assignors ... . Based upon 
the foregoing, the plaintiff established its 
prima facie entitlement to judgment as a 
matter of law ... . 
  
In opposition to the plaintiff's prima facie 
showing, the assignees failed to submit 
evidence of a reasonable excuse for their 
noncompliance with the demands for 
examinations under oath, or of partial 
performance on their part ... . The 
assignees also failed to raise a triable 
issue of fact as to the reasonableness or 
propriety of the demands for the 
examinations under oath ... . Moreover, 
"the [assignees'] breach of the policy was 
not cured by [their] belated expression of 
a willingness to cooperate which was 
made more than two years after the loss 
and only in response to the insurer's 
motion for summary judgment" ... . "[A]n 
insurance company is entitled to obtain 
information promptly while the information 
is still fresh to enable it to decide upon its 
obligations and protect against false 
claims. To permit [the defendants] to give 
the information more than [two] years 
after the [loss] would have been a 
material dilution of the insurance 
company's rights" ... . IDS Prop Cas Ins 
Co v Stracar Med Servs PC, 2014 NY 
Slip Op 02902, 2nd Dept 4-30-14 

  

INTENTIONAL TORT/CIVIL 
CONSPIRACY/ATTORNEY 

MALPRACTICE/REAL PROPERTY 
  

Allegations of a "Conspiracty to Commit 
Fraud" Survived a Motion for Summary 

Judgment/Conspiracy 
Allegations  Must Connect Individual 

Defendants with an Actionable Underlying 
Tort 

  
The Second Department determined Supreme 
Court properly refused to grant summary 
judgment in favor of an attorney in an action 
based upon serious allegations of malpractice in 
connection with a real estate 
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transaction.  Among other allegations, it was 
claimed that the attorney allowed an employee 
to pose as him and caused the plaintiffs to 
(unknowingly)  sign documents accepting the 
premises as is. In affirming Supreme Court's 
finding that a question of fact had been raised 
about the "conspiracy to commit fraud" 
allegations, the Second Department explained 
the nature of a civil conspiracy: 
  

"New York does not recognize civil 
conspiracy to commit a tort . . . as an 
independent cause of action" ... . 
However, "a plaintiff may plead the 
existence of a conspiracy in order to 
connect the actions of the individual 
defendants with an actionable, underlying 
tort and establish that those actions were 
part of a common scheme" ... . "The 
allegation of conspiracy carries no greater 
burden, but also no less, than to assert 
adequately common action for a common 
purpose by common agreement or 
understanding among a group, from 
which common responsibility derives. 
Therefore, under New York law, [i]n order 
to properly plead a cause of action to 
recover damages for civil conspiracy, the 
plaintiff must allege a cognizable tort, 
coupled with an agreement between the 
conspirators regarding the tort, and an 
overt action in furtherance of the 
agreement. A bare conclusory allegation 
of conspiracy is usually held 
insufficient"... . Blanco v Polanco, 2014 
NY Slip Op 02735, 2nd Dept 4-23-14 

 
JUDICIAL 

COMPENSATION/CONSTITUTIONAL 
LAW 

  
City-Judge Pay Disparity Justified by 

Population of Cities 
  
The Fourth Department reversed Supreme 
Court finding that the pay disparity between City 
of Buffalo and City of Tonawanda judges, as set 
forth in Judiciary Law 221-i, was constitutional: 
  

It is undisputed that the disparate judicial 
salary schedule set forth in Judiciary Law 
§ 221-i does not implicate a suspect class 
or a fundamental right, and thus it is 
subject to the rational basis standard of 

review... . Such rational basis review “is a 
paradigm of judicial restraint” ... . “A 
statute subject to rational basis scrutiny is 
presumed to be constitutional, and the 
party challenging the statute bears the 
heavy burden of proving that there is no 
reasonably conceivable state of facts 
which rationally supports the distinction” 
... . Thus, “the State has no obligation to 
produce evidence to sustain the 
rationality of a statutory classification. A 
legislative choice is not subject to 
courtroom factfinding and may be based 
on rational speculation unsupported by 
evidence or empirical data” ... . 
  
Here, we conclude that there is a rational 
basis for the salary disparity between 
Tonawanda City Court and Buffalo City 
Court judges and, thus, that the disparity 
does not violate equal protection... . The 
cities of Buffalo and Tonawanda, 
although both located within Erie County 
and separated by only 12 miles, are very 
different municipalities. Buffalo is the 
largest city in Erie County and the second 
largest city in New York State. 
Tonawanda, by contrast, is “[o]ne of the 
smallest cities in Erie County.” Nearly one 
third of the residents of Erie County 
(28%) live in Buffalo, while only 1.5% of 
the county’s population resides in 
Tonawanda. In 2009, Buffalo’s population 
was 18 times the size of Tonawanda’s, 
i.e., 270,240 residents as compared to 
14,766 residents. Tonawanda City Court 
has one full-time judge and one “half-
time” judge, while Buffalo City Court has 
13 full-time judges. Buffalo therefore has 
20,787 residents per judge, which is more 
than twice the 9,844 residents per judge 
in Tonawanda. 
  
We agree with defendants that it is 
rational for the State to pay a higher 
salary to judges who serve a larger 
population both as a proxy for caseload 
and as an indicator of potential future 
filings. Cassata v State of New York..., 
183, 4th Dept 3-21-14 
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JUDICIAL IMMUNITY 
  

Judge Immune from Suit 
  
The Third Department upheld the dismissal of a 
suit against a judge which alleged "intentional 
professional and malicious misconduct."  The 
court explained the applicable law: 
  

It is well settled that a "[j]udge is immune 
from civil liability for acts done in the 
exercise of his [or her] judicial function" 
... . "Absolute immunity is . . . necessary 
to assure that judges, advocates, and 
witnesses can perform their respective 
functions without harassment or 
intimidation" ... and "discourages 
inappropriate collateral attacks on court 
rulings and fosters judicial independence 
by protecting courts and judges from 
vexatious litigation" ... . There are only 
two recognized exceptions to the broad 
cloak of judicial immunity, namely "when 
a [j]udge does not act as a [j]udge, or 
when a [j]udge, though acting under color 
of judicial authority, lacks any jurisdiction 
supporting judicial authority for the action 
taken" ... . As to the latter exception, there 
is a clear "'distinction between acts 
performed in excess of jurisdiction[, which 
fall within the scope of immunity,] and 
acts performed in the clear absence of 
any jurisdiction over the subject matter,'" 
which do not.... .  Best v State of New 
York 2014 Slip Op 02484, 3rd Dept 4-
10-14 

 
LABOR LAW 

  
Being Thrown from the Forks of a Forklift Is 

a Gravity Related Event Under Labor Law 240 
(1) 

  
The First Department determined that being 
thrown from the front forks of a forklift 
(Bobcat) is a gravity related event covered by 
the Labor Law: 
  

...[W]e find that falling from the Bobcat is 
the type of gravity related event 
contemplated by the Court of Appeals in 
Runner v New York Stock Exch., Inc. (13 
NY3d 599 [2009]). In Potter v Jay E. 
Potter Lumber Co., Inc. (71 AD3d 1565 

[4th Dept 2010]), the Fourth Department, 
relying on Runner, similarly found that a 
worker, who like plaintiff here, was 
positioned as a counterweight for a load 
on a forklift and was catapulted forward 
when the forklift became unstable, was 
entitled to the protection of Labor Law § 
240(1). Penaranda v 4933 Realty, LLC, 
2014 NY Slip Op 01547, 1st Dept 3-11-
14 

 
 "General Supervision" of Work Site Did Not 

Trigger Liability Under Labor Law 241(6) 

  
The Second Department determined  a 
company (Draghi) hired by the home builder 
(Majestic)  to do framing work and general 
supervision was not liable to plaintiff (who was 
injured when he tripped while using stilts to work 
on the ceiling) under Labor Law 241(6): 
  

Draghi demonstrated its prima facie 
entitlement to judgment as a matter of law 
dismissing the Labor Law § 241(6) cause 
of action insofar as asserted against it by 
establishing that it was not an owner, 
general contractor, or statutory agent of 
the owner or general contractor ... . 
Draghi did not hire any contractors and 
was not charged with "the duty of co-
ordinating all aspects of [the] construction 
project" ... . Rather, Draghi merely 
assumed a role of "general supervision," 
pursuant to which it checked the progress 
of the work and reported to Magestic ... . 
Draghi demonstrated that it did not have 
the ability to control the activity which 
brought about the plaintiff's injury ... . 
Thus, Draghi established that it could not 
be held liable under Labor Law § 241(6)... 
. Gonzalez v Magestic Fine Custom 
Home, 2014 NY Slip Op 01713, 2nd 
Dept 3-19-14 
  
  

Construction Manager Not Liable Under 
Labor Law 241(6), Labor Law 200, or Under 
Common Law Negligence/No Control Over 

Work or Responsibility for the Premises 
  
Over a dissent, the Fourth Department 
determined a construction manager was not 
liable as an agent of the owner under Labor Law 
241(6) because the manager did not control the 
activity which resulted in the injury.  In addition 
the court determined the Labor Law 200 and 
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common law negligence causes of action should 
have been dismissed: 
  

A construction manager may be liable as 
an agent of the owner if “the manager 
had the ability to control the activity which 
brought about the injury” ... . “ ‘Defendant 
established as a matter of law that it was 
not an agent of the owner because the 
owner had not delegated to it the 
authority to supervise and control 
plaintiff’s work’ ” ... . Pursuant to the 
express terms of the contract between 
defendant and the District, defendant 
“had no control over or responsibility for 
the safety of the workers at the 
construction site” ... . The deposition 
testimony and affidavits submitted by 
defendant established that defendant 
acted in accordance with its authority 
under the contract, i.e., coordinating the 
schedules of the contractors and ensuring 
that their work complied with the 
requirements of the construction 
documents, and did nothing more. * * * 

  
“Where the alleged defect or dangerous 
condition arises from the contractor’s 
methods and the owner exercises no 
supervisory control over the operation, no 
liability attaches to the owner under the 
common law or under Labor Law § 200” 
... . On the other hand, where the “ 
‘plaintiff’s injuries stem not from the 
manner in which the work was being 
performed[ ] but, rather, from a 
dangerous condition on the premises, [an 
owner or] general contractor may be 
liable in common-law negligence and 
under Labor Law § 200 if it has control 
over the work site and actual or 
constructive notice of the dangerous 
condition’  ... . Regardless of which theory 
applies here, defendant was not an agent 
of the owner and “was not responsible 
either for the performance of [plaintiff’s] 
work or the premises on which that work 
was undertaken” ... . Hargrave...v 
LeChase Construction Services LLC, 
1373, 4th Dept. 3-21-14 

  
 

 
 
 

Aeration Tank Constituted an Unventilated 
Confined Area Requiring Air Quality 

Monitoring 
  

The First Department determined plaintiff had 
stated a cause of action under Labor Law 241(6) 
based upon his inhalation of toxic fumes inside 
an aeration tank, finding the tank constituted an 
unventilated confined area requiring air quality 
monitoring: 

  
The court properly denied the portion of 
defendants' motion seeking dismissal of 
plaintiffs' Labor Law § 241(6) claim as 
predicated on 12 NYCRR 23-1.7(g). We 
find that, as a matter of law, the aeration 
tank is an unventilated confined area 
requiring air quality monitoring ... . 
Pursuant to 12 NYCRR 23-1.7(g), the 
atmosphere of an unventilated confined 
area must be monitored "where 
dangerous air contaminants may be 
present or where there may not be 
sufficient oxygen to support life." Here, 
the cement tank is a large container used 
to aerate and clean sewage. Entering the 
tank poses a potential hazard since, as 
admitted by a deputy superintendent for 
the DEP in his deposition, a person could 
experience oxygen depletion as gases 
"displace the oxygen." Defendants 
contend that in order for an area to be a 
confined space, as defined by 12 NYCRR 
12-1.3(f), it must have a restricted means 
of access, such as a trap door or a 
manhole. We reject this argument. An 
area does not need to be accessible only 
by a narrow opening in order to have a 
"restricted means of egress" (12 NYCRR 
12-1.3[f]). Although the top of the tank 
was open to the air, access was still 
restricted as [plaintiff] needed to use a 
20-foot ladder to enter and exit the tank. 
Therefore, given the tank's use in the 
process of filtering sewage and its 
restricted means of access, 12 NYCRR 
23-1.7(g) is applicable.  Cerverizzo v 
City of New York, 2014 NY Slip Op 
02385, 1st Dept 4-8-14 

 
 
 
 
 

http://www.nycourts.gov/courts/ad4/clerk/decisions/2014/03-21-14/PDF/1373.pdf
http://www.nycourts.gov/courts/ad4/clerk/decisions/2014/03-21-14/PDF/1373.pdf
http://www.nycourts.gov/courts/ad4/clerk/decisions/2014/03-21-14/PDF/1373.pdf
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02385.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02385.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02385.htm


77 
 

Homeowner's Exemption Applied/Fact that 
Three Unrelated Families Lived in the Home 
Did Not Negate the Finding that the Home 

Was a Single Family Dwelling 
  
The First Department determined defendants 
were entitled to dismissal of the complaint on the 
basis of the homeowner's exemption to liability 
under Labor Law 241(6).  The fact that 
three unrelated families lived in the home did not 
negate the finding that the home was a single-
family dwelling: 
  

Under the homeowner exemption, 
"owners of one and two-family dwellings 
who contract for but do not direct or 
control the work" are exempt from liability 
under Labor Law § 241(6). Here, 
defendants established that the premises 
was a single-family dwelling by submitting 
affidavits stating that they purchased the 
premises solely as a second residence 
for use by family and guests, that they 
had never used any of the portion of the 
premises for a commercial purpose, and 
that the barn in which plaintiff was injured 
was being converted into a recreational 
room for personal use ... . Moreover, the 
affidavits of plaintiff's employer and 
supervisor stating that they supervised 
plaintiff's work and provided plaintiff with 
the tools for his work, including the saw 
that caused his injuries, along with 
defendants' affidavits stating that they 
were not on site during the construction 
work, show that defendants did not direct, 
supervise, or control plaintiff's work... . ... 
  
To the extent plaintiff's affidavit states that 
three different unrelated families, 
including defendants' family, the 
household staff, and the groundskeeper, 
lived at the premises, such is insufficient 
to negate a finding of a single-family 
dwelling. Under the circumstances 
presented, defendants and their staff 
were "living together and maintaining a 
common household" ... . Furthermore, the 
certificate of occupancy lists all of the 
buildings under one address, and the 
alteration work on all of the buildings was 
covered by one building permit, also 
listing one address ... .  Patino v Drexler, 
2014 NY Slip Op 02537, 1st Dept 4-15-
14 

LABOR 
LAW/NEGLIGENCE/LANDLORD-

TENANT 
  

Question of Fact Whether Out of Possession 
Landlord, Based on the Terms of the Lease, 

Had a Duty to Keep the Premises Safe (Labor 
Law 200) 

  
The Second Department determined the 
provisions of a lease raised a question of fact 
about whether an out-of-possession landlord 
had a duty to keep the premises safe: 
  

"Labor Law § 200 is a codification of the 
common-law duty of an owner or general 
contractor to provide workers with a safe 
place to work" ... .  * * * ...[T]o the extent 
that the plaintiff's claims were based on a 
dangerous condition on the premises, 
specifically the structural design, 
construction, and condition of a portion of 
the floor, the defendants failed to 
establish their prima facie entitlement to 
judgment as a matter of law. "An out-of-
possession landlord generally will not be 
responsible for injuries occurring on its 
premises unless the landlord has a duty 
imposed by statute or assumed by 
contract or a course of conduct" ... . Here, 
the lease submitted by the defendants in 
support of their motion provided, among 
other things, that the defendants were 
required to "repair the damaged structural 
parts of the Premises," that they were 
"not required to repair or replace any 
equipment, fixtures, furnishings or 
decorations unless originally installed by 
Landlord," and that they retained the 
"right to enter into and upon said 
premises, or any part thereof . . . for the 
purpose of . . . making such repairs or 
alterations therein as may be necessary 
for the safety and preservation thereof." 
Based on these provisions, under the 
circumstances of this case, the 
defendants failed to establish as a matter 
of law that they did not have a duty 
imposed by contract to remedy the 
specific dangerous or defective condition 
alleged here. Thus, to prevail on their 
motion, the defendants were required to 
establish that they neither created the 
alleged dangerous or defective condition 
nor had actual or constructive notice 
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thereof ... . Here, the defendants failed to 
establish, prima facie, that they did not 
create the dangerous or defective 
condition alleged by the plaintiff to have 
contributed to his fall.  Quituizaca v 
Tucchiarone, 2014 NY Slip Op 02024, 
2nd Dept 3-26-14 

 
LANDLORD/TENANT 

  
Landlord Cannot Recover Lost Rent In 

Action Based Upon Breach of Covenant to 
Keep the Premises in Good Repair 

  
Over the dissents of two justices, the First 
Department determined that lost rent was not 
recoverable for breach of a lease provision 
requiring a tenant to keep the premises in good 
repair: 
  

It is well settled that lost rent is not 
recoverable as damages for breach of a 
lease covenant requiring a tenant to keep 
the premises in good repair. An action 
alleging breach of such a covenant can 
be brought either before or after the 
expiration of the lease term ... . In 
Appleton v Marx (191 NY 81 [1908]), the 
Court of Appeals identified two different 
measures of damages, depending on 
when the action is commenced. If the 
action is brought before the lease expires, 
a landlord can recover "the injury done to 
the reversion" (id. at 83), i.e. "the 
difference between the value of the 
premises with the improvement and 
absent the improvement" ... . On the other 
hand, if the action is brought after the 
expiration of the lease term, "the measure 
of the damages is the cost of putting the 
premises into repair" ... . In neither 
circumstance, however, did the Court of 
Appeals provide that lost rent is included 
in the measure of damages.  Building 
Serv Local 32B-J Pension Fund v 101 
Ltd Partnership, 2014 NY Slip Op 
01544, 1st Dept 3-11-14 

  
LIMITED LIABILITY COMPANY LAW 

  
Question of Fact About Whether Managing 
Member Breached Fiduciary Duty Owed to 

Nonmanaging Member with Respect to 
Managing Member's Alleged Reliance Upon 

an Outside Professional 

  
The First Department determined the defendant 
(Gary) was not entitled to summary 
judgment.  Gary was the managing member of a 
Limited Liability Company (LLC) and was sued 
by a nonmanaging member. Gary argued that, 
under the Limited Liability Company Law 
(section 409), he was entitled to rely on the 
advice of an accountant, and that the cause of 
action based upon Gary's acting in accordance 
with the accountant's advice should be 
dismissed. The court described the fiduciary 
duty owed by Gary to the plaintiff and the criteria 
for the managing member's reliance on an 
outside professional: 
  

As the managing member of the LLCs, 
Gary owed plaintiff — a nonmanaging 
member — a fiduciary duty ... . "[I]t is 
elemental that a fiduciary owes a duty of 
undivided and undiluted loyalty to those 
whose interests the fiduciary is to protect. 
This is a sensitive and inflexible rule of 
fidelity, barring not only blatant self-
dealing, but also requiring avoidance of 
situations in which a fiduciary's personal 
interest possibly conflicts with the interest 
of those owed a fiduciary duty" 
... .Reliance on outside professionals 
under Limited Liability Company Law § 
409(b)(2) must be in good faith (see 
Limited Liability Company Law § 
409[a]...).  As described here, Gary does 
not meet his initial burden of showing that 
he acted in good faith and undivided 
loyalty to plaintiff so as to rely on Limited 
Liability Company Law § 409 or the 
business judgment rule. Pokoik v 
Pokoik, 2014 NY Slip Op 01502,, 1st 
Dept 5-6-14 
  

MEDICAID/UNDUE HARDSHIP 
EXCEPTION/ELDER LAW 

  
Application for Undue Hardship Exception to 

Medicaid Ineligibility Should Have Been 
Granted 

  
The Second Department determined the 
Department of Health (DOH) should have 
granted a nursing home's (Tarrytown Hall's) 
application for an undue hardship exception to 
Medicaid Ineligibility: 
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An individual will not be ineligible for 
Medicaid as a result of a transfer of 
assets if it is determined that the denial of 
eligibility will result in an undue hardship. 
An undue hardship occurs where the 
institutionalized individual is otherwise 
eligible for Medicaid, is unable to obtain 
appropriate medical care without the 
provision of Medicaid, and is unable to 
have the transferred assets returned (see 
18 NYCRR 360-4.4).Here, the DOH's 
determination that Tarrytown Hall failed to 
demonstrate undue hardship is not 
supported by substantial evidence. To the 
contrary, Tarrytown Hall established that 
the decedent was otherwise eligible for 
Medicaid, and further established that she 
was unable to obtain appropriate medical 
care without the provision of Medicaid by 
offering proof that the decedent was 
insolvent and unable to recover 
transferred assets, and that no nursing 
facility which could provide her with the 
necessary level of care would accept her. 
By offering this proof, Tarrytown Hall met 
the statutory and regulatory requirements 
for the undue hardship exception. Matter 
of Tarrytown Hall Care Ctr v McGuire, 
2014 NY Slip Op 02600, 2nd Dept 4-16-
14 

 
MORTGAGES/FORECLOSURE/CIVIL 

PROCEDURE 
  

Plaintiff Did Not Demonstrate Standing---No 
Proof Underlying Debt Was Transferred to 

the Plaintiff Along with the Mortgage 
  
The Second Department determined the plaintiff 
in a mortgage foreclosure proceeding did not 
demonstrate standing because there was no 
proof the underlying debt was transferred to the 
plaintiff along with the mortgage: 
  

Where, as here, standing is put into issue 
by the defendant, the plaintiff must prove 
its standing in order to be entitled to 
relief... .  In a mortgage foreclosure 
action, "[a] plaintiff has standing where it 
is the holder or assignee of both the 
subject mortgage and of the underlying 
note at the time the action is commenced" 
... . " Either a written assignment of the 
underlying note or the physical delivery of 
the note prior to the commencement of 

the foreclosure action is sufficient to 
transfer the obligation'" ... . "Where a 
mortgage is represented by a bond or 
other instrument, an assignment of the 
mortgage without assignment of the 
underlying note or bond is a nullity" . 
Here, the evidence submitted by the 
plaintiff in support of its motion did not 
demonstrate that the note was physically 
delivered to it prior to the commencement 
of the action, and the plaintiff similarly 
failed to submit a written assignment of 
the note. Bank of NY Mellon v Gales, 
2014 NY Slip Op 02402, 2nd Dept 4-9-
14 
  
  

Plaintiff Did Not Establish It Was the Lawful 
Holder of the Note on the Date the Action 

Was Commenced 
  
The Second Department determined plaintiff did 
not demonstrate entitlement to summary 
judgment because it did not establish it had 
standing as the lawful holder or assignee of the 
underlying note.  The court explained the 
applicable law, noting that the assignment of a 
mortgage without an assignment of the note is a 
nullity, but the where a note is transferred, the 
mortgage securing the debt passes as an 
incident to the note: 
  

Where, as here, the issue of standing is 
raised by a defendant, a plaintiff must 
prove its standing to be entitled to relief 
... . In a mortgage foreclosure action, a 
plaintiff has standing where it is both the 
holder of the subject mortgage and of the 
underlying note at the time the action is 
commenced ... . Where a note is 
transferred, a mortgage securing the debt 
passes as an incident to the note ... . By 
contrast, an assignment of a mortgage 
without assignment of the underlying note 
or bond is a nullity ... . "Either a written 
assignment of the underlying note or the 
physical delivery of the note prior to the 
commencement of the foreclosure action 
is sufficient to transfer the obligation" ... . 
  
Here, the plaintiff failed to demonstrate its 
prima facie entitlement to judgment as a 
matter of law because it did not establish 
that it had standing as the lawful holder or 
assignee of the subject note on the date it 
commenced this action... .  MLCFC 2007-

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02600.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02600.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02600.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02600.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02402.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02402.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02402.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02416.htm


80 
 

9 Mixed Astoria LLC v 36-02 35th Ave 
Dev LLC, 2014 NY Slip Op 02416, 2nd 
Dept 4-9-14 

  
MORTGAGES/JUDICIAL 

ESTOPPEL/CONTRACT LAW 
  

No Private Right of Action for Homeowners 
Against Lenders Under the Home Affordable 

Modification Program (HAMP)---Home 
Affordable Modification Program Was Not 

Enacted Solely for the Benefit of 
Homeowners(?) 

  
The Second Department, after finding that the 
doctrine of judicial estoppel did not apply 
because there was no final determination 
adopting the plaintiff's contrary position in the 
first litigation, determined the federal Home 
Affordable Modification Program (HAMP), 
enacted pursuant to the Emergency Economic 
Stabilization Act of 2008 (EESA), did not create 
a private right of action against a lender or loan 
servicer.  The lender had denied plaintiff's 
application for a permanent HAMP loan 
modification and plaintiff's brought suit alleging 
breach of contract (re: a trial period plan or 
TPP), fraud in the inducement, promissory 
estoppel and a violation of General Business 
Law 349: 
  

When, as here, a statute does not provide 
an express private right of action, the 
courts will imply a private right of action 
only upon examination of the following 
three factors: (1) whether the plaintiff is 
one of the class for whose particular 
benefit the statute was enacted; (2) 
whether recognition of a private right of 
action would promote the legislative 
purpose; and (3) whether creation of such 
a right would be consistent with the 
legislative scheme" ... . 
  
As to the first factor, the Emergency 
Economic Stabilization Act of 2008 (12 
USC §§ 5201-5261; hereinafter the 
EESA), which authorized the United 
States Department of the Treasury to 
promulgate the HAMP, was enacted "to 
immediately provide authority and 
facilities that the Secretary of the 
Treasury can use to restore liquidity and 
stability to the financial system of the 
United States" (12 USC § 5201[1]) and 

"to ensure that such authority and such 
facilities are used in a manner that (A) 
protects home values, college funds, 
retirement accounts, and life savings; (B) 
preserves homeownership and promotes 
jobs and economic growth; (C) maximizes 
overall returns to the taxpayers of the 
United States; and (D) provides public 
accountability for the exercise of such 
authority" (12 USC § 5201[2]). Similarly, 
Section 201(a)(2)(A)(i) of the Helping 
Families Save [*3]Their Homes Act of 
2009 (111 P.L. 22, § 201[a][2][A][i], 123 
Stat 1632, 1638) simply articulated a 
Congressional finding that, in order to 
reduce the number of foreclosures and 
stabilize real property values, mortgage 
lenders should be given authorization to 
modify mortgage loans consistent with 
applicable guidelines promulgated by the 
United States Department of the Treasury 
pursuant to EESA. Thus, although 
financially struggling homeowners 
may derive a benefit from the HAMP, 
that program was not promulgated 
solely for their particular benefit ... . As 
to the second factor, the underlying 
purpose of the HAMP is to incentivize 
mortgage loan servicers to reduce 
monthly mortgage payments and, thus, 
prevent avoidable home foreclosures ... . 
Accordingly, a private right of action 
against a lender or loan servicer arising 
from an alleged breach of a TPP 
agreement is inconsistent with the 
purpose of HAMP, as judicial recognition 
of such a private right of action would 
deter lenders and loan servicers from 
participating in the HAMP ... . As to the 
third factor, the EESA expressly provides 
for civil actions by the Secretary of the 
Treasury (see 12 USC § 5229[a][1]) and 
for actions seeking equitable relief 
against the Secretary of the Treasury 
(see 12 USC § 5229[a][2], [3]), but makes 
no reference to private rights of action by 
borrowers against mortgage lenders or 
loan servicers. Moreover, given that, as 
noted above, private rights of action could 
conceivably deter lenders and loan 
servicers from participating in the HAMP, 
which would, in turn, undermine the 
HAMP's purpose, allowing for a private 
right of action would be inconsistent with 
the legislative scheme of EESA. Since 
the plaintiffs' claims here are intertwined 
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with the defendants' alleged obligations 
under the HAMP, and as no private right 
of action exists under the HAMP, the 
Supreme Court should have granted the 
defendants' motion to dismiss the 
amended complaint on the ground that it 
failed to state a cause of action... . 
[emphasis added]  Davis v Citibank NA, 
2014 NY Slip Op 02557, 2nd Dept 4-16-
14 

 
MUNICIPAL LAW/COUNTY LAW/TAX 

LAW 
  

County Not Entitled to Dismissal of Suit 
Seeking Refund of Taxes Declared Wrongly 

Collected by the Court of Appeals 
  
The Second Department determined that the 
plaintiffs' action seeking the refund of taxes 
wrongfully collected on "mass property" was 
properly allowed to proceed.  "Mass property" 
includes things like power lines, poles, 
transformers, etc. The defendants had been 
collecting ad valorem taxes on the mass 
property for garbage collection.  Ultimately the 
Court of Appeals held that such taxes could not 
be collected on mass property, which did not 
produce garbage.  The defendants argued that 
they were not obligated to refund the taxes paid 
and moved to dismiss on that ground.  In 
affirming the denial of that motion, the Second 
Department explained that the invalidation of the 
ad valorem tax did not meet the criteria for when 
a court holding should be given only prospective 
application in the context of taxation: 
  

...[W]here a municipality has reasonably 
relied upon a widespread and 
longstanding practice ... or a statute is 
later invalidated ..., and where applying 
the invalidation retroactively would call 
into question "a settled assessment roll or 
property rights based thereon," a court 
may exercise its discretion by giving its 
holding only prospective application ... . 
Here, the County defendants' 
submissions have not demonstrated that 
awarding the plaintiffs the refunds they 
seek would call into question settled 
assessment rolls or property rights based 
thereon. Keyspan Generation LLC v 
Nassau County, 2014 NY Slip Op 
01721, 2nd Dept 3-19-14 

  

NEGLIGENCE 
  

Question of Fact Whether Driver's Gesture to 
Turn Was Proximate Cause of Collision 

  
The Third Department determined there was a 
question of fact about whether defendant driver's 
(Slawiendski's) gesture indicating a second 
defendant driver (Shaut) could make a left turn 
in front of him was the proximate cause of 
plaintiff's collision with the turning car: 
  

...[T]he duty of a driver to act reasonably 
in signaling to another driver that he or 
she will yield the right-of-way or that the 
other driver may safely proceed is owed 
not just to the driver being signaled, but 
also to other motorists and passengers 
... . Here, there is evidence that 
Slawienski acted unreasonably based 
upon his testimony that he failed to check 
for traffic in his rear or side view mirrors 
before signaling to Shaut.  However, a 
signaling driver is liable only when the 
gesture is a proximate cause of a 
subsequent collision – an inquiry that 
"depends on whether the recipient of the 
gesture relied on it as an indication that 
the path was safe and clear" ... . 
Proximate cause is generally a factual 
issue for a jury to resolve ... . Here, Shaut 
testified that he relied on Slawienski's 
signal in deciding to make the turn and 
would not have done so if not for the 
gesture; further, Slawienski testified that 
Shaut did not stop as he crossed into 
plaintiff's lane, suggesting that Shaut 
relied on the gesture to indicate that the 
lane was clear. However, Shaut testified 
that he knew that he was separately 
obliged to check the safety of plaintiff's 
lane; he stated that he slowed or stopped 
his vehicle before entering plaintiff's lane 
to look for oncoming traffic, but did not 
see the motorcycle until after the collision. 
This evidence neither establishes as a 
matter of law that Shaut fully relied upon 
Slawienski's gesture nor that his decision 
to proceed into plaintiff's lane was entirely 
independent ... . Thus, there are factual 
issues for the jury regarding the degree of 
Shaut's reliance on Slawienski's gesture, 
whether Shaut independently checked 
the safety of plaintiff's lane, and if he did, 
whether the check was a superseding act 
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severing the causal link between the 
gesture and the collision... . Nasadoski v 
Shaut, 516374, 3rd Dept 3-6-14 

 
Licensee Assumed Sufficient Control Over 
Hired Premises to Create Duty to Maintain 

Premises in  
Safe Condition 

  
The Third Department determined the American 
Cancer Society (ACS), as a licensee, had 
assumed sufficient control of the premises hired 
for an event hosted by the ACS to create a duty 
to maintain the premises in a safe 
condition.  Plaintiff had tripped over a cable 
placed by an outfit hired by ACS to provide 
audio-visual services: 
  

Supreme Court properly concluded that 
ACS owed plaintiff a duty of care. In the 
context of premises liability, a party owes 
a duty to take reasonable measures to 
protect others from dangerous conditions 
on the property only where that party 
owns, occupies or controls the property or 
makes a special use of it ... . No party 
contends that ACS owned, leased or 
made special use of the Hall of Springs. 
However, ACS, as a licensee exercising 
control, owed a duty to those on the 
property to maintain the premises in a 
reasonably safe condition during the 
period of its use ... . Although "mere 
sponsorship, absent control, does not 
render [an entity] legally responsible" for 
defects on the premises ..., ACS's 
involvement with the gala exceeded bare 
sponsorship. ACS entered into a contract 
with Mazzone Management for use of the 
Hall of Springs, approved the floor plan 
for the gala, hired ACES to provide 
audiovisual services, and hired a band for 
entertainment, and ACS representatives 
were present during and oversaw the set 
up and the event. An ACS representative 
testified at her deposition that she was 
present during the set up between 1:00 
p.m. and 4:00 p.m. on the day prior to the 
event, that she performed a walk-through 
of the premises, and that if she had 
noticed any hazards – including tripping 
hazards – she would have pointed them 
out and had them remedied. As the 
record demonstrates that ACS "conceived 
of, planned, orchestrated and supervised 
the [gala]," it had control over the 

premises during the set up and the event 
and thereby owed a duty of care to those 
present to maintain the site in a 
reasonably safe condition ... . Stevenson 
v Saratoga Performing Arts Center..., 
517156, 3rd Dept 3-13-14 
  

Bicyclist's Negligence as a Matter of Law Did 
Not Warrant Summary Judgment to 

Defendant (Bus Driver, etc.)/There Can Be 
More than One Proximate Cause of an 

Accident 
  
The Second Department determined that the 
fact that the plaintiff was riding his bicycle the 
wrong way on a one-way street (negligence as a 
matter of law)  did not mandate summary 
judgment for the defendant bus driver 
(Wright).  There can be more than one 
proximate cause to an accident and defendant 
failed to demonstrate it was free from fault: 
  

Although the plaintiff concedes that he 
was negligent as a matter of law by 
traveling the wrong way on Adams Street 
in violation of Vehicle and Traffic Law § 
1127(a) ..., there can be more than one 
proximate cause of an accident, and the 
proponent of a motion for summary 
judgment has the burden of establishing 
freedom from comparative fault as a 
matter of law ... . 
  
Here, the defendants failed to make a 
prima facie showing as a matter of law 
that Wright was free from any 
comparative fault in the happening of the 
accident. There are triable issues of fact 
as to whether Wright failed to see what 
was there to be seen through the proper 
use of his senses ..., failed to exercise 
due care to avoid the collision (see 
Vehicle and Traffic Law § 1146[a]...), or 
was traveling at a reasonable and 
prudent speed as he approached the 
intersection in light of the conditions then 
present ... . Espiritu v Shuttle Express 
Coach Inc, 2014 NY Slip Op 01707, 2nd 
Dept 3-1914 
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Summary Judgment Properly Granted in 
Favor of Defendant Who Had the Right of 

Way When Plaintiff Pulled Into Defendant's 
Path from a Stop, Even Though there Was 

Evidence Defendant Was Travelling Slightly 
Over the Speed Limit/No Evidence Accident 

Would Have Been Avoided Had the 
Defendant Been Traveling at the Speed Limit 
  
The Fourth Department, over a dissent, 
determined that summary judgment was 
properly granted to defendant truck driver who 
struck plaintiff's vehicle as it entered the 
roadway from a stop.  The truck driver had the 
right of way (there was no stop sign for the truck 
driver) and there was evidence the truck was 
travelling in excess of five miles an hour over the 
speed limit. The court determined there was no 
evidence the accident could have been avoided 
even if the truck had been traveling at the speed 
limit: 
  

“It is well settled that a driver who has the 
right-of-way is entitled to anticipate that 
drivers of other vehicles will obey the 
traffic laws requiring them to yield” (...see 
Vehicle and Traffic Law § 1142 [a]). 
Nevertheless, “a driver cannot blindly and 
wantonly enter an intersection . . . but, 
rather, is bound to use such care to avoid 
[a] collision as an ordinarily prudent 
[motorist] would have used under the 
circumstances” ... . 
  
Here, we conclude ... that defendants met 
their initial burden of establishing that 
defendant was operating his vehicle “ ‘in 
a lawful and prudent manner and that 
there was nothing [he] could have done to 
avoid the collision’ ” ... . Defendant 
testified that he saw plaintiff’s vehicle at 
the stop sign, braked as soon as he 
entered the intersection, and turned to the 
left “microseconds” after he braked. 
Despite defendant’s efforts to avoid the 
accident, his truck struck the rear of 
plaintiff’s vehicle on the passenger’s side. 
In opposition to the motion, plaintiff failed 
to raise an issue of fact ... . Contrary to 
plaintiff’s contention, “the fact that 
[defendant] may have been driving at a 
speed in excess of five miles per hour 
over the posted speed limit . . . is 
inconsequential inasmuch as there is no 
indication that [defendant] could have 
avoided the accident even if [he] had 

been traveling at or below the posted 
speed limit” ... . Heltz v Barratt..., 184, 
4th Dept 3-28-14 
  
Similar (but not identical) facts, same 
result, over a dissent, in Johnson v Time 
Warner..., 175, 4th Dept 3-28-14 
  
  

Resident Hosts of a Party Had No Duty to 
Supervise 18-Year-Old Plaintiff Who Became 

Voluntarily Intoxicated 
  
In a full-fledged opinion by Justice Scudder, over 
a partial dissent, the Fourth Department 
addressed many issues (not all mentioned here) 
stemming from plaintiff's fall from a bathroom 
window at a psuedo-fraternity house where the 
"resident defendants" rented rooms and were 
responsible for cleaning the bathrooms.  The 
Fourth Department determined the resident 
defendants had a duty to maintain the property 
in a safe condition and to give warning of unsafe 
conditions that are not open and obvious. There 
was a question of fact whether the window, 
which was only 13 inches above the floor and 
had no screen or fall-prevention device, was a 
dangerous condition. There was a question of 
fact whether the hazard was open and obvious. 
There was a question of fact whether the 
resident defendants had actual or constructive 
notice of the hazard.  The court, however, 
agreed with the defendants that the cause of 
action based upon an alleged duty to supervise 
the 18-year-old plaintiff should have been 
dismissed: 

  
Hosts of parties where alcohol is 
consumed in a home that they either own 
or occupy risk exposure to liability under 
two separate and distinct theories of 
negligence. One theory is based on their 
duties as owners or occupiers of the 
premises “to control the conduct of third 
persons for the protection of others on the 
premises” ..., and the other theory is 
based on the duty of adults to “provide[] 
adequate supervision for minor guests 
who bec[ome] intoxicated at their home” 
... . * * * 
  
The issue in this case, insofar as it relates 
to the negligent supervision claim, is 
whether the resident defendants had a 
duty to the adult plaintiff to supervise him 
and to protect him from injuring himself as 
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a result of his voluntary intoxication. Any 
duty of the resident defendants to protect 
the intoxicated plaintiff from himself would 
come from the fact that they hosted the 
party, i.e., they provided the alcohol. 
Otherwise, plaintiff could sue anyone 
attending the party for failing to supervise 
him. ...The Court of Appeals ....noted that 
the courts of New York had rejected “any 
argument that a duty exists to protect a 
consumer of alcohol from the results of 
his or her own voluntary conduct” ... . We 
thus conclude that, because plaintiff was 
not a minor entrusted to the care of the 
resident defendants, the resident 
defendants did not have a duty to protect 
plaintiff from the results of his own 
voluntary intoxication.  Parslow ... v 
Leake..., 1341, 4th Dept 3-28-14 

  
  
Basketball Player Assumed Risk of Running 

Into Glass Doors Behind Baseline 
  
The Second Department determined a 
basketball player assumed the risk of the injuries 
suffered when his arm went through a glass 
door located behind the baseline.  The glass 
door constituted an open and obvious condition: 
  

The doctrine of primary assumption of 
risk provides that "by engaging in a sport 
or recreational activity, a participant 
consents to those commonly appreciated 
risks which are inherent in and arise out 
of the nature of the sport generally and 
flow from such participation" ... . This 
encompasses risks associated with the 
construction of the playing field, and any 
open and obvious conditions on it ... . If 
the risks are known by or perfectly 
obvious to the participant, he or she has 
consented to them and the property 
owner has discharged its duty of care by 
making the conditions as safe as they 
appear to be. 

  
Here, based in part on the proximity of 
the court to the entrance doors, the 
defendants established their entitlement 
to judgment as a matter of law by 
demonstrating that the injured plaintiff 
had assumed the obvious and inherent 
risk of coming into contact with the pane 
of glass in the entrance door by electing 
to play basketball on that court... .  Perez 

v New York City Dept of Educ, 2014 NY 
Slip Op 02022, 2nd Dept 3-26-14 
  

  
Passengers in Car Struck from Behind 

Entitled to Summary Judgment Despite Issue 
of Comparative Fault on the Part of the 
Driver of the Car in which They Were 

Passengers 
  
The Second Department determined plaintiffs, 
who were passengers in a car struck from 
behind by the defendant (Farrell), were entitled 
to summary judgment in spite of the possible 
comparative negligence of the driver of the car 
in which they were passengers (Moncion): 
  

Both plaintiffs established their 
entitlement to judgment as a matter of law 
by demonstrating, prima facie, that the 
vehicle in which they were passengers 
was struck in the rear by Farrell's vehicle 
... . "A rear-end collision with a stopped or 
stopping vehicle creates a prima facie 
case of negligence against the operator 
of the rear vehicle, thereby requiring that 
operator to rebut the inference of 
negligence by providing a nonnegligent 
explanation for the collision" ... . In 
opposition to the plaintiffs' prima facie 
showings, Farrell failed to provide a 
nonnegligent explanation for the rear-end 
collision. Although Farrell submitted 
evidence sufficient to raise a triable issue 
of fact as to whether Moncion was 
comparatively at fault in causing the 
accident ... , that evidence was 
insufficient to defeat the plaintiffs' motions 
for summary judgment since Farrell failed 
to raise a triable issue of fact as to 
whether either one of the plaintiffs was at 
fault in the happening of the accident. 
Upon establishing his or her freedom 
from fault, the right of an innocent 
passenger to an award of summary 
judgment on the issue of liability against 
one driver is not barred or restricted by 
potential issues of comparative fault as 
between that driver and the driver of 
another vehicle involved in the accident ... 
. Rodriguez v Farrell, 2014 NY Slip Op 
02027, 2nd Dept 3-26-14 
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Driver of Middle Car in Chain Collision May 
Not Be Negligent 

  
The Second Department explained the status of 
the "middle car" in a "chain" rear-end collision. 
The driver of a vehicle which is struck from 
behind and pushed into the rear of plaintiff's 
vehicle may not be negligent: 
  

"The driver of a motor vehicle shall not 
follow another vehicle more closely than 
is reasonable and prudent, having due 
regard for the speed of such vehicles and 
the traffic upon and the condition of the 
highway" (Vehicle and Traffic Law § 
1129[a]...). Hence, a rear-end collision 
with a stopped or stopping vehicle 
establishes a prima facie case of 
negligence on the part of the operator of 
the rear vehicle, thereby requiring that 
operator to rebut the inference of 
negligence by providing a nonnegligent 
explanation for the collision ... . In chain 
collision accidents, the operator of the 
middle vehicle may establish prima facie 
entitlement to judgment as a matter of law 
by demonstrating that the middle vehicle 
was struck from behind by the rear 
vehicle and propelled into the lead vehicle 
... .Here, in support of her motion, the 
plaintiff submitted evidence including the 
deposition testimony of the defendant 
driver, who testified that an unidentified 
vehicle struck his vehicle in the rear, 
causing his vehicle to move forward and 
strike the rear of the plaintiff's vehicle. 
This testimony revealed the existence of 
a triable issue of fact as to whether the 
defendant driver was at fault in the 
happening of the accident ... . Kuris v El 
Sol Contr & Contr Corp, 2014 NY Slip 
Op 02268, 2nd Dept 4-2-14 

 
 

Plaintiff's Allegation of Inadequate Lighting 
Was a Sufficient Indication She Was Aware 

of the Cause of Her Fall 
  

The Second Department determined summary 
judgment should not have been granted to the 
defendants in a slip and fall case.  The court 
found that plaintiff had presented evidence of 
the cause of the fall (inadequate lighting) and 
the defendants did not demonstrate that they 
neither created the dangerous condition nor had 
constructive notice of it: 

  
"In order for a landowner to be liable in 
tort to a plaintiff who is injured as a result 
of an allegedly defective condition upon 
property, it must be established that a 
defective condition existed and that the 
landowner affirmatively created the 
condition or had actual or constructive 
notice of its existence" ... . A plaintiff's 
inability in a premises liability case to 
identify the cause of the fall is fatal to the 
cause of action because a finding that the 
defendant's negligence, if any, 
proximately caused the plaintiff's injuries 
would be based on speculation 
  
Here, the respondents failed to establish, 
prima facie, that the injured plaintiff did 
not know what had caused her to fall. The 
injured plaintiff testified during her 
deposition that the lighting in the hallway 
was so poor that she could hardly see her 
surroundings and that she kept her hand 
on the wall to guide her down the hallway. 
This testimony, which the respondents 
submitted with their motion, itself 
demonstrated the existence of a triable 
issue of fact as to whether the alleged 
lack of adequate lighting was a proximate 
cause of the accident ... . Additionally, the 
respondents failed to establish that they 
neither created the allegedly dangerous 
condition nor had actual or constructive 
notice of it ... . Since the respondents 
failed to satisfy their initial burden of 
establishing their prima facie entitlement 
to judgment as a matter of law, their 
motion should have been denied without 
regard to the papers submitted in 
opposition ... .  Palahnuk v Tiro Rest 
Corp, 2014 NY Slip Op 02418, 2nd Dept 
4-9-14 

  
  
Open and Obvious Condition Precluded Slip 

and Fall Suit 
  
The Second Department determined a slip and 
fall case was properly dismissed because the 
condition which caused the fall, seed pods which 
had fallen on the steps from a tree, was open 
and obvious: 
  

The plaintiff allegedly was injured when 
she slipped and fell on the back steps of 
the defendant's residence. The plaintiff 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02268.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02268.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02268.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02418.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02418.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02418.htm


86 
 

testified that, prior to her fall, she felt a 
"hard cone" or "ball" underneath her foot. 
After her fall, she observed a crushed 
seed ball, about the size of a golf ball, on 
the step. Two or three other seed balls 
and some leaves were scattered about 
the steps and landing. The seed balls and 
leaves apparently had fallen from a 
nearby tree belonging to the defendant's 
neighbor. 
  
The defendant made a prima facie 
showing that the complained-of condition 
was both open and obvious, i.e., readily 
observable by those employing the 
reasonable use of their senses, and not 
inherently dangerous ... . In opposition, 
the plaintiff failed to raise a triable issue 
of fact. Scalice v Braisted, 2014 NY Slip 
Op 02421, 2nd Dept 4-9-14 
  

Question of Fact About Whether Golfer, Who 
Was Injured When the Golf Cart He Was 

Driving Tipped Over, Was Subject to More 
than the Normal Hazards Associated with 

Golfing 
  
The Third Department determined there were 
triable issues of fact about whether the 
occupants of a golf cart were exposed to more 
than the usual hazards associated with 
golf.  The cart tipped over on an incline.  There 
was (disputed) evidence indicating wet leaves 
were on the ground and the tires of the cart were 
"bald:" 
  

A person who chooses to participate in an 
athletic or recreational activity "'consents 
to those commonly appreciated risks 
which are inherent in and arise out of the 
nature of the sport generally and flow 
from such participation'" ... . "[G]olfers are 
deemed to assume the risks of open 
topographical features of a golf course" 
...and they are "held to a common 
appreciation of the fact that there is a risk 
of injury from improperly used carts" ... . 
Nevertheless, liability may be found 
where the participant proves "a 
dangerous condition over and above the 
usual dangers that are inherent in the 
sport" ... . 
  
Although plaintiff was an experienced 
golfer, he had not previously played on 
this particular course. He claimed that he 

was driving slowly and cautiously when 
the car simply slid out of control on wet 
leaves. Defendant acknowledged that the 
golf course path where the accident 
occurred was steep and winding. While 
defendant disputes the amount of wet 
leaves that plaintiff contends were on the 
path, it is uncontested that there were 
leaves present and that defendant's 
employees had inspected the area earlier 
in the day. Significantly, plaintiff produced 
proof via the testimony of the person with 
whom he was golfing that, after the 
accident, he observed that the tires on 
the golf cart were "bald." Rose v Tee-
Bird Golf Club Inc, 2014 NY Slip Op 
02481, 3rd Dept 4-10-14 

 
 

Proof that a Floor is Inherently Slippery, 
Standing Alone, Will Not Support a 

Negligence Cause of Action 
  
The First Department determined summary 
judgment dismissing the slip and fall complaint 
was properly granted.  Plaintiff, who suffered 
from dementia, did not remember the fall and 
proof the floor was inherently slippery, without 
more, was insufficient to support the action: 
  

The duty of an owner of property to 
maintain his or her premises so that they 
are reasonably safe ...extends to any 
hazardous condition about which the 
owner has actual or constructive notice. 
Except where the landowner created the 
defective condition, thereby affording 
actual notice ..., it is incumbent upon the 
injured party to establish that the 
condition was either known to the owner 
or had existed for a sufficient period of 
time to have allowed the owner to 
discover and correct it 
  
Here, plaintiff is alleged to have fallen as 
a result of a slippery floor. Plaintiff was 
unable to supply any information about 
the circumstances of the accident. 
Plaintiff failed to explain how she took two 
or three steps from a chair in the 
procedure room and slipped and fell 
down the basement stairs that were 
located in the back of the adjacent waiting 
room. As pointed out by defendant, 
"Plaintiff would have had to slipped [sic] 
all the way across the length of the office 
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(waiting room) and made a 180 degree 
turn before reaching the top of the stairs." 
Moreover, [plaintiff's daughter] conceded 
that she did not know what caused her 
mother to fall and had not noticed that the 
floor was slippery. Finally, there is no 
evidence of any prior injury or complaint 
about the floor to support the conclusion 
that [defendant] should have known about 
the allegedly hazardous condition ... . 
Proof that a floor is "inherently slippery," 
standing alone, is insufficient to support a 
cause of action for negligence..., and the 
complaint was properly 
dismissed. Caicedo v Sanchez, 2014 NY 
Slip Op 02663, 1st Dept 4-17-14 
  
  

1/2 Inch Variation in Stair-Step Height (In 
Violation of Fire Safety Code) Established 

Negligence 
  
The First Department determined plaintiff had 
established a case of negligence based upon a 
1/2 inch height differential among stair steps 
where plaintiff fell: 
  

Plaintiff's expert supported her opinion 
that the stairway was defective "by 
nonconclusory reference to specific, 
currently applicable safety standards or 
practices" ... . Section 5-2.2.2.4 of the 
National Fire Protection Association Life 
Safety Code [1994] requires that there 
can be no variation exceeding three 
sixteenths of an inch "in the depth of 
adjacent treads or in the height of 
adjacent risers and the tolerance between 
the largest and smallest tread cannot 
exceed ⅜." Plaintiff's expert identified the 
Life Safety Code Handbook as a 
published authoritative and nationally 
recognized accepted industry standard 
for safe staircase construction and 
maintenance in the field of architecture. 
When asked if plaintiff's expert was 
correct in that regard, defendant's expert 
replied "yes." ...  The trial court's finding 
that the 1994 Life Safety Code is 
applicable because the stairs were 
renovated in 1996, when defendant 
constructed a new tile floor directly on top 
of an existing floor on the second floor 
landing, which created the height 
differential in the location where plaintiff 
lost her balance, is supported by a fair 

interpretation of the evidence. ... Thus, 
plaintiff's expert testimony that the one 
half inch differential caused plaintiff's fall 
established a case of negligence against 
defendant. Rondin v Victoria's Secret 
Stores LLC, 2014 NY Slip Op 02664, 4-
17-15 
  
  

Where Defendant Abutting Property Owner 
Has Cleared a Snow-Free Path on the 

Abutting Sidewalk There Will Be No Liability 
for a Fall in "Non-Cleared" Area 

  
The First Department determined the clearance 
of a snow-free path on a sidewalk by the 
defendant abutting property owner created a 
reasonably safe condition and defendant could 
not be held liable for plaintiff's fall in a non-
cleared area: 
  

A property owner ... has a duty to keep a 
sidewalk abutting its property sufficiently 
clear of snow and ice so that the sidewalk 
is maintained in a "reasonably safe 
condition" (see Administrative Code of 
City of NY § 7-210). The property owner 
will have discharged its duty if a snow-
free path is cleared between the street 
and the sidewalk within a reasonable 
walking distance of the property, since it 
is not reasonably foreseeable that a 
person would attempt to climb over a 
significantly obstructive curbside mound 
of snow rather than walk to a nearby 
unobstructed path ... . Since plaintiff's 
accident resulted, by his own account, 
from his unforeseeable decision to climb 
over the knee-high heap of snow, it is of 
no moment whether he lost his footing 
before or after he planted his foot on the 
sidewalk. McKenzie v City of New York, 
2014 NY Slip Op 02533, 1st Dept 4-15-
14 
  
  

Expert Opinion About Link Between Trauma 
and a Stroke Erroneously Precluded/Frye 
Hearing Erroneously Ordered/The Opinion 
Evidence Was Not Controversial and Was 

Sufficiently Supported by the Relevant 
Literature to Obviate the Need for a Frye 

Hearing 
  
The First Department, in a full-fledged opinion 
by Justice Saxe, with a concurring and a 
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dissenting opinion, found that the trial court 
erred in precluding plaintiff's experts from 
testifying about a causal link between an 
automobile accident and a subsequent embolic 
stroke.  The First Department further concluded 
that the opinion testimony about the causal link 
was supported by enough relevant literature to 
obviate the need for the Frye hearing which was 
(erroneously) ordered by the trial court.  The 
First Department went on to criticize the 
defense's submission of motions in limine on the 
eve of trial, which, when erroneously 
granted, led to the plaintiff's inability to make a 
prima facie case.  With respect to the criteria for 
a Frye hearing, the court wrote: 
  

We reject the trial court's determination 
that a Frye hearing was necessary. In the 
first place, defendants' moving papers 
failed to justify the need for a Frye 
hearing at all. The affidavit by defendants' 
expert in support of the motion merely 
asserted that the expert had "conducted a 
search of the relevant medical literature" 
and had found no support for plaintiff's 
theory that the trauma from a motor 
vehicle collision caused the embolic 
stroke. Notably, defendants' expert did 
not even point to literature or studies 
disproving such a link. Therefore, when, 
in response, plaintiff's expert provided 
proof that literature supporting the theory 
existed and had been published in 
reputable professional journals and cited 
or discussed in others, the basis for 
defendants' claim was negated; no factual 
issue was presented. At that point, it was 
up to the jury to decide whether to accept 
the assertion that the physical impact 
experienced by plaintiff in this accident 
was a competent producing cause of the 
embolic stroke. 

  
Contrary to the dissent's assertion, the 
opinion of plaintiff's expert that the impact 
of the collision was a competent 
producing cause of the dislodgement of a 
clot, resulting in his stroke, is not the type 
of novel theory of causation that 
necessitates a Frye hearing; it was 
merely an opinion explaining the 
physiological process that caused the 
stroke plaintiff suffered. 

  
Even assuming that the assertion by 
defendants' expert warranted an 

evidentiary hearing to assess the 
reliability of plaintiff's expert's causation 
claims, the evidence presented at the 
Frye hearing sufficiently established the 
reliability of those claims. 

  
Frye hearings are used "to determine 
whether the experts' deductions are 
based on principles that are sufficiently 
established to have gained general 
acceptance as reliable" ... . The test is 
particularly useful for newly minted or 
experimental processes or newly posited 
psychological theories, in order to weed 
out baseless and unreliable theories; a 
Frye hearing "should be held only if the 
basis for the expert's conclusion is novel" 
... . "[W]here the proposed expert 
testimony concerns a claim that the 
plaintiff's injury was caused by the actions 
taken by the defendants, the whole 
concept of the Frye analysis is of limited 
applicability" .... 

  
As the Second Department observed in 
Zito v Zabarsky (28 AD3d 42, 44...), 
"general acceptance does not necessarily 
mean that a majority of the scientists 
involved subscribe to the conclusion. 
Rather it means that those espousing the 
theory or opinion have followed generally 
accepted scientific principles and 
methodology in evaluating clinical data to 
reach their conclusions." There is no 
need here for the consensus the dissent 
claims is necessary. Sadek v Wesley, 
2014 NY Slip Op 02551, 1st Dept 4-15-
14 
  
  

Obstruction of View of Stop Sign by 
Vegetation Not Actionable Against the Town 
Without Allegation Town Had Prior Written 

Notice of the Obstruction 
  
The Second Department determined Supreme 
Court should have dismissed the cause of action 
against the Town of Oyster Bay which alleged 
vegetation had been allowed to obstruct a stop 
sign (leading to a collision).  The prior written 
notice requirement applied and the plaintiffs did 
not allege the Town had prior written notice of 
the obstruction: 
  

The Town correctly argues that any claim 
that vegetation obstructed a driver's view 
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of the intersection and of traffic on the 
intersecting roadways is subject to its 
prior written notice statute ... . Since the 
plaintiffs did not allege that the Town had 
received prior written notice of any 
obstructed sight lines in and around the 
subject intersection, the Supreme Court 
should have granted that branch of the 
Town's motion which was to dismiss that 
claim ... . Dutka v Odierno, 2014 NY Slip 
Op 02558, 2nd Dept 4-16-14 
  

Defect Properly Found Trivial As a Matter of 
Law 

  
The Second Department determined Supreme 
Court properly determined a defect in a metal 
sidewalk door was trivial as a matter of law.  The 
court explained the applicable principles: 
  

"[W]hether a dangerous or defective 
condition exists on the property of 
another so as to create liability depends 
on the peculiar facts and circumstances 
of each case' and is generally a question 
of fact for the jury" ... . However, a 
property owner (and tenants) may not be 
held liable in damages for trivial defects, 
not constituting a trap or nuisance, over 
which a pedestrian might merely stumble, 
stub his or her toes, or trip ... . In 
determining whether a defect is trivial as 
a matter of law, the court must examine 
all of the facts presented, "including the 
width, depth, elevation, irregularity and 
appearance of the defect along with the 
time, place and circumstance' of the 
injury" ... . There is no " minimal 
dimension test' or per se rule that a defect 
must be of a certain minimum height or 
depth in order to be actionable" ... . 
Photographs which fairly and accurately 
represent the accident site may be used 
to establish that a defect is trivial and, 
therefore, not actionable ... . Nunez v 
Morwood Dry Cleaners, 2014 NY Slip 
Op 02564, 2nd Dept 4-16-14 
  
  

 
 
 
 
 
 

Res Ipsa Loquitur Doctrine Raised Question 
of Fact About Whether Anesthesiologist, 

Who Was Alone With the 
Unconscious Decedent at the Time of Death, 

Was Negligent 
  
The Third Department noted that the doctrine of 
res ipsa loquitur raised a question of fact about 
whether an anesthesiologist (Waid) was 
negligent: 
  

...[P]laintiff submitted a detailed expert 
affidavit ... . The expert opined that Waid, 
through overinflation or improper insertion 
of the endotracheal tube, caused the 
hemorrhage that immediately led to 
decedent's death. Although the exact 
source of bleeding was never identified, 
the expert explained possible ways that 
Waid may have caused the hemorrhage 
and stated that such bleeding does not 
ordinarily occur in the absence of 
negligence, Waid had exclusive control 
over decedent's body and the medical 
instrumentalities at the time, and 
decedent was unconscious so he could 
not have contributed to the situation. 
Therefore, questions of fact exist and 
plaintiff may rely on the doctrine of res 
ipsa loquitur to attempt to establish 
Waid's negligence... .  Cole v Champlain 
Val Physicians' Hosp Med Ctr, 2014 NY 
Slip Op 02654, 3rd Dept 4-17-14 

 
Plaintiff Did Not Know the Cause of 

Her Fall/Therefore, There Was an Insufficient 
Showing of a Connection Between Alleged 

Building Code Violations and the Fall 
  
The Second Department determined that 
alleged building code violations concerning the 
slope of stairs and the height of a handrail were 
not sufficiently connected to the accident to 
withstand summary judgment. Plaintiff testified 
she did not know the cause of her fall down the 
exterior stairs: 
  

...[Plaintiff] testified that she did not know 
what caused her to fall and stated that 
she "pitch[ed]" forward ... . ... The plaintiff 
submitted the affidavit of an expert who 
opined that the subject stairs were built in 
violation of the New Rochelle Building 
Code since, inter alia, the steps were 
sloped forward more than 2% and the 
handrail was lower than required. 
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However, the plaintiff did not testify that 
she fell because of the slope of the steps 
or because she was unable to grasp the 
handrail due to its height. Consequently, 
the plaintiff failed to present evidence to 
connect the alleged building code 
violations to her fall ... . Maglione v 
Seabreeze By Water Inc, 2014 NY Slip 
Op 02756, 2nd Dept 4-23-14 
  
  

Question of Fact Raised about Whether 
Injury at Summer Day Camp Resulted from 

Inadequate Supervision 
  
The Second Department determined plaintiff had 
raised a question of fact about whether games 
played at a summer day camp were adequately 
supervised.  The complaint alleged the injury 
was caused when plaintiff was pushed by an 
older child, and further alleged the five teens 
who were supposed to be supervising the game 
were sitting together on a bench, not paying any 
attention to the game: 
  

"[S]chools and camps owe a duty to 
supervise their charges and will only be 
held liable for foreseeable injuries 
proximately caused by the absence of 
adequate supervision" ... . Whether such 
supervision was adequate and if, 
inadequate, whether it was a proximate 
cause of the subject injuries are generally 
questions for the trier of fact to resolve 
... . "An injury caused by the impulsive, 
unanticipated act of a fellow [camper or] 
student ordinarily will not give rise to a 
finding of negligence absent proof of prior 
conduct that would have put a reasonable 
person on notice to protect against the 
injury-causing act" ... .  Osmanzai v 
Sports & Arts in Schools Found Inc, 
2014 NY Slip Op 02760, 2nd Dept 4-23-
14 

 
Failure to Take Evasive Action Did Not 

Constitute Contributory Negligence 
  
The Second Department explained that a driver 
faced with making a quick decision because 
another driver has failed to yield the right-of-way 
is not comparatively negligent: 
  

[The driver of the car in which plaintiff 
was a passenger] entered the intersection 
where the collision occurred against a red 

traffic light, in violation of Vehicle and 
Traffic Law § 1110(a) ..., and that this 
was the sole proximate cause of the 
accident. A violation of the Vehicle and 
Traffic Law constitutes negligence as a 
matter of law ... . 
  
* * * [The other driver's] deposition 
testimony that she did not take evasive 
action in the seconds before impact did 
not raise a triable issue of fact. "[A] driver 
with the right-of-way who has only 
seconds to react to a vehicle which has 
failed to yield is not comparatively 
negligent for failing to avoid the collision" 
..., and " was entitled to anticipate that the 
[other driver] would obey the traffic law 
requiring [her] to yield'" ... . Joaquin v 
Franco, 2014 NY Slip Op 02904, 2nd 
Dept 4-30-14 

  

  
Collision With Another Swimmer Not 

Actionable/Primary Assumption of Risk 
  
The Second Department determined 
unintentional, incidental contact between 
swimmers in the same swim lane during "free 
swim" was not actionable: 
  

The doctrine of primary assumption of 
risk is based on the principle that athletic 
and recreational activities possess 
enormous social value, even though they 
involve significantly heightened risks ... . 
Thus, " [a] plaintiff is barred from recovery 
for injuries which occur during voluntary 
sporting or recreational activities if it is 
determined that he or she assumed the 
risk as a matter of law'" ... . Participants 
are not deemed to have assumed the 
risks of reckless or intentional conduct, or 
concealed or unreasonably increased 
risks ... . However, by voluntarily 
engaging in a sport or recreational 
activity, a participant assumes, or 
consents to, the commonly appreciated 
risks that are inherent in and arise out of 
the activity generally, and which flow from 
the participation ... . An incidental collision 
or contact between persons confined to a 
pool lane during a free swim is an 
inherent risk of the activity ... .  Rueckert 
v Cohen, 2014 NY Slip Op 02918, 2nd 
Dept 4-30-14 
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NEGLIGENCE/CORPORATION LAW 

  
Corporate Officer Not Liable in Lead Paint 
Exposure Case Under "Commission of a 

Tort" Doctrine for Nonfeasance/No Evidence 
of Malfeasance or Misfeasance 

  
The Fourth Department determined summary 
judgment should have been granted to a 
corporate officer in a lead paint exposure case. 
The court explained when the "commission of a 
tort" doctrine applies to corporate officers: 
  

“The ‘commission of a tort’ doctrine 
permits personal liability to be imposed 
on a corporate officer for misfeasance or 
malfeasance, i.e., an affirmative tortious 
act; personal liability cannot be imposed 
on a corporate officer for nonfeasance, 
i.e., a failure to act” ... . Such 
misfeasance may include exacerbating a 
hazardous lead paint condition by 
negligently attempting to correct it ... . 
Here, defendant met his initial burden by 
presenting “evidence that, if 
uncontroverted, would have established 
that [he] did not personally participate in 
malfeasance or misfeasance constituting 
an affirmative tortious act” ... . Plaintiff 
failed to raise an issue of fact in 
response, inasmuch as he submitted no 
evidence that defendant affirmatively 
created the dangerous lead condition at 
the property or did anything to make it 
worse; at most, defendant merely failed to 
remedy the condition. We thus conclude 
that he cannot be held individually liable 
to plaintiff in this action. Lloyd v Moore..., 
200, 4th Dept 3-28-14 

 
 

NEGLIGENCE/GOVERNMENTAL 
IMMUNITY 

  
No Negligence Cause of Action Against 

Commissioner of Mental Health (Based Upon 
Alleged Statutory Violations) 

  
The Third Department determined claimant, an 
insanity acquittee, could not bring a negligence 
cause of action against the Commissioner of 
Mental Health based upon alleged violations of 
Criminal Procedure Law 330.20.  The court 

explained the applicable law re: the liability of a 
governmental agency (special duty/special 
relationship): 
  

The rule is well established "that an 
agency of government is not liable for the 
negligent performance of a governmental 
function unless there existed a special 
duty to the injured person, in contrast to a 
general duty owed to the public" ... . A 
special duty will only arise from a special 
relationship, which can be formed in three 
ways: "(1) when the [governmental entity] 
violates a statutory duty enacted for the 
benefit of a particular class of persons; 
(2) when it voluntarily assumes a duty 
that generates justifiable reliance by the 
person who benefits from the duty; or (3) 
when the [governmental entity] assumes 
positive direction and control in the face 
of a known, blatant and dangerous safety 
violation" ... . Inasmuch as claimant 
asserts that CPL 330.20 creates a 
statutory duty for the benefit of the class 
of which he is a member, i.e., insanity 
acquittees, only the first of these 
categories is potentially applicable. 
  
Significantly, "[t]o form a special 
relationship through breach of a statutory 
duty, the governing statute must 
authorize a private right of action" ... . 
Because CPL 330.20 does not expressly 
confer upon insanity acquittees the right 
to seek civil damages for any failure by 
the Commissioner to follow the statute's 
provisions, "recovery may be had only if a 
private right of action can be implied" ... . 
A private right of action may be fairly 
implied when all of the prerequisites are 
fulfilled, namely: "(1) the [claimant] is one 
of the class for whose particular benefit 
the statute was enacted; (2) recognition 
of a private right of action would promote 
the legislative purpose of the governing 
statute; and (3) to do so would be 
consistent with the legislative scheme" 
... . In our view, the legislative history 
supports the finding of the Court of 
Claims that CPL 330.20 was primarily 
enacted to benefit the public, rather than 
insanity acquittees ... . Justice v State of 
New York, 2014 NY Slip Op 02483, 3rd 
Dept 4-10-14 

 

http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0200.pdf
http://www.nycourts.gov/courts/ad4/Clerk/Decisions/2014/03-28-14/PDF/0200.pdf
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02483.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02483.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02483.htm


92 
 

NEGLIGENCE/MEDICAL 
MALPRACTICE 

  
Conclusory and Unsupported Affidavit from 
Plaintiff's Expert Did Not Raise a Question of 
Fact/Standard of Care for Doctors and Mental 

Health Professionals In the Context of a 
Patient's Post-Treatment Suicide Described 

  
The First Department, in a full-fledged opinion 
by Justice Sweeny, reversed Supreme Court 
and granted the defendants' motion for summary 
judgment dismissing the action.  The complaint 
alleged that plaintiff's husband's suicide was the 
result of negligence on the part of the treating 
doctors, psychiatrists and other health 
professionals.  The court noted that in most 
instances the affidavit from an expert asserting a 
deviation from the appropriate standard of care 
will be sufficient to defeat summary 
judgment.  But here the affidavit from plaintiff's 
expert was conclusory and unsupported: 
  

It is well settled that "a doctor is not liable 
in negligence merely because a 
treatment, which the doctor as a matter of 
professional judgment elected to pursue, 
proves ineffective. . ." ... . Liability is 
imposed "only if the doctor's treatment 
decisions do not reflect his or her own 
best judgment, or fall short of the 
generally accepted standard of care" ... . 
Although a plaintiff's expert may have 
chosen a different course of treatment, 
"this, without more, represents, at most, a 
difference of opinion among [medical 
providers], which is not sufficient to 
sustain a prima facie case of 
malpractice'" ... . In the context of mental 
health providers, we have held that 
"[w]hen a psychiatrist chooses a course 
of treatment, within a range of medically 
accepted choices for a patient after a 
proper examination and evaluation, the 
doctrine of professional medical judgment 
will insulate such psychiatrist from 
liability" ... . Where a psychiatrist fails to 
predict that a ...patient will harm his or 
herself if released, liability will likewise not 
attach for a mere error in professional 
judgment ... . While it is true that "the line 
between medical judgment and deviation 
from good medical practice is not easy to 
draw" ... , the "prediction of the future 
course of a mental illness is a 

professional judgment of high 
responsibility and in some instance it 
involves a measure of calculated risk. If 
liability were imposed on the physician or 
the State each time the prediction of 
future course of mental disease was 
wrong, few releases would ever be made 
and the hope of recovery and 
rehabilitations of a vast number of 
patients would be impeded and 
frustrated" ... . However, if a decision to 
release a patient was less than a 
professional medical determination, 
liability may attach ... . A decision will not 
be insulated by the medical judgment rule 
if it is not based upon a careful 
examination ... . 
  
Generally, " the opinion of a qualified 
expert that a plaintiff's injuries were 
caused by a deviation from relevant 
industry standards would preclude a grant 
of summary judgment in favor of the 
defendants'" ... . To suffice, the expert's 
opinion "must demonstrate the requisite 
nexus between the malpractice allegedly 
committed' and the harm suffered" ... . 
However, where "the expert's ultimate 
assertions are speculative or unsupported 
by any evidentiary foundation . . . the 
opinion should be given no probative 
force and is insufficient to withstand 
summary judgment" ... . Park v 
Kovachevich, 2014 NY Slip Op 01679, 
1st Dept 5-13-14 

 
NEGLIGENCE/MUNICIPAL LAW 

  
Knowledge of the Health Issue Underlying 

Plaintiff's Claim, and Knowledge of Another 
Similar Claim, Was Not Enough to Provide 

Defendant with Notice of Plaintiff's 
Claim/Request to File Late Notice of Claim 

Should Not Have Been Granted 
  
Over a two-justice dissent, the Fourth 
Department determined Supreme Court erred in 
granting plaintiff's application to file a late notice 
of claim.  Plaintiff, a wrestler, had contracted 
herpes from another high school wrestler.  The 
school had knowledge of the issue (a Health 
Advisory) and of another wrestler's claim against 
the school based upon the same facts.  The 
Fourth Department determined that knowledge 
of the issue and the  other wrestler's claim was 
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not sufficient to put the school on notice about 
the plaintiff's claim: 
  

Where a claimant does not offer a 
reasonable excuse for failing to serve a 
timely notice of claim, a court may grant 
leave to serve a late notice of claim only if 
the respondent has actual knowledge of 
the essential facts underlying the claim, 
there is no compelling showing of 
prejudice to the respondent ..., and the 
claim does not “patently lack merit” ... . 
Here, respondents asserted that, until 
claimant made the instant application, 
they had no knowledge that he had 
contracted herpes or otherwise had been 
injured at the tournament. Although 
claimant offered no evidence to the 
contrary, he essentially contended that 
respondents should have known of his 
injury because another wrestler had filed 
a timely notice of claim regarding an 
identical injury and because respondents 
had received Health Advisory #279a. 

  
As we have repeatedly stated, actual 
knowledge of the essential facts of a 
claim requires “[k]nowledge of the injuries 
or damages claimed by a [claimant], 
rather than mere notice of the underlying 
occurrence” ... . Here, claimant’s proof in 
support of his application establishes, at 
most, that respondents had constructive 
knowledge of his claim. In other words, 
there is nothing in the notice of claim filed 
by the other wrestler who was infected at 
the tournament or in Health Advisory 
#279a that gave respondents actual 
knowledge that claimant was similarly 
injured. Thus, even assuming, arguendo, 
that respondents suffered no prejudice 
from the delay and that the proposed 
claim against them does not patently lack 
merit, we conclude that the court abused 
its discretion in granting claimant’s 
application for leave to serve a late notice 
of claim ... . Matter of Candino v 
Starpoint Central School District, 83, 
4th Dept 3-21-14 

 
 
 
 
 
 
 

Allegation that Town Planted a Tree Near a 
Sidewalk and Did Not Maintain the Roots, 

Thereby Creating a Dangerous Condition, Is 
an Allegation of "Nonfeasance," not an 

"Affirmative Act of Negligence" 

  
The Second Department determined an 
allegation that a municipality planted a tree near 
a sidewalk and failed to maintain the tree roots 
did not support a negligence action based upon 
the creation of a dangerous condition: 
  

...[T]he plaintiff alleged in his notice of 
claim, complaint, and bill of particulars 
that the Town affirmatively created the 
subject dangerous condition through 
various specified acts of negligence. 
"[T]he prima facie showing which a 
defendant must make on a motion for 
summary judgment is governed by the 
allegations of liability made by the plaintiff 
in the pleadings" ... . The Supreme Court, 
in denying the Town's motion, concluded 
that it failed to meet its prima facie burden 
since it did not demonstrate that it did not 
affirmatively create the condition alleged. 
However, the Supreme Court erred in so 
concluding. The evidence submitted in 
support of the motion established that the 
planting of a tree or trees adjacent to the 
sidewalk where the accident occurred, 
and the alleged failure to maintain the 
roots of the tree or trees, would at most 
constitute nonfeasance, not affirmative 
negligence ... . In opposition, neither the 
plaintiff nor the defendants ...raised a 
triable issue of fact as to whether the 
Town created the condition alleged 
through an affirmative act of 
negligence. Lipari v Town of Oyster 
Bay, 2014 NY Slip Op 02755, 2nd Dept 
4-23-14 

  
   

NYC Abutting Landowners' Responsibilities 
for Sidewalk Defects and Defects Relating to 

Covers and Gratings Explained 
  
The Second Department explained the New 
York City law applicable to the responsibility of 
abutting landowners with respect to sidewalks, 
and with respect to covers or gratings within or 
near the sidewalks: 
  

...[L]iability for injuries sustained as a 
result of dangerous and defective 
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conditions on public sidewalks is placed 
on the municipality and not the abutting 
landowner ... . However, an abutting 
landowner will be liable to a pedestrian 
injured by a defect in a sidewalk where 
the landowner created the defect, caused 
the defect to occur by some special use 
of the sidewalk, or breached a specific 
ordinance or statute which obligates the 
owner to maintain the sidewalk ... . 
Section 7-210 of the Administrative Code 
of the City of New York, which was in 
effect at the time of the accident, shifts 
liability for injuries resulting from defective 
sidewalks from the City to abutting 
property owners ... . Legislative 
enactments in derogation of the common 
law which create liability where none 
previously existed must be strictly 
construed ... . Hence, while section 7-210 
expressly shifts tort liability to the abutting 
property owner for injuries proximately 
caused by the owner's failure to maintain 
the sidewalk in a reasonably safe 
condition, it does not supersede pre-
existing regulations such as 34 RCNY 2-
07(b), which provides that "owners of 
covers or gratings on a street are 
responsible for monitoring the condition of 
the covers and gratings and the area 
extending twelve inches outward from the 
perimeter of the hardware" (34 RCNY 2-
07[b][1]...).  Roman v Bob's Discount 
Furniture of NY LLC, 2014 NY Slip Op 
02762, 2nd Dept 4-23-14 

  
  

Property Owners, Absent a Regulation, Do 
Not Have a Duty to Make Sure Vegetation 
Does Not Obstruct Drivers' View/Here the 

Cited Code Violations Were Not Intended to 
Impose that Duty 

  
The Second Department determined that the 
town code provisions cited by plaintiffs did not 
impose a duty upon property owners to prevent 
vegetation from obstructing the view of drivers 
on a public road: 
  

A property owner has no common-law 
duty to prevent vegetation growing on its 
property from creating a visual 
obstruction to users of a public roadway 
... . Although such a duty may be 
imposed by a specific regulatory provision 
..., the ordinances ... defendants allegedly 

violated, Code of the Town of Clarkstown 
§§ 216-4 and 250-6, were not intended to 
protect motorists from the hazards of 
vegetation which obstruct views at 
intersections of streets and driveways ... . 
Accordingly, alleged noncompliance with 
the subject ordinances may not give rise 
to tort liability... . Preux v Dennis, 2014 
NY Slip Op 02763, 2nd Dept 4-23-14 

  
Application to File Late Notice of Claim (One 

Month Late) on Behalf of Infant 
Claimant Injured at School Should Not Have 

Been Granted 
  
The Second Department determined Supreme 
Court should not have granted claimants' 
application to file a late notice of claim against a 
school district.  Claimant alleged infant 
claimant (Zachary) was injured playing touch 
football and the school did not provide adequate 
supervision.  In finding the criteria for allowing 
the filing of a late notice were not met, the court 
wrote: 
  

The key factors to be considered in 
determining whether to grant leave to 
serve a late notice of claim are (1) 
whether the claimant or claimants 
demonstrated a reasonable excuse for 
the failure to timely serve a notice of 
claim, (2) whether one or more of the 
claimants was an infant at the time the 
claim arose and, if so, whether there was 
a nexus between the infancy and the 
delay in service of a notice of claim, (3) 
whether the school district acquired 
actual knowledge of the essential facts 
constituting the claim within 90 days of 
the incident or a reasonable time 
thereafter, and (4) whether the school 
district was substantially prejudiced by 
the delay in its ability to maintain its 
defense on the merits 
  
Here, Zachary and his mother did not 
proffer sufficient proof to establish a 
reasonable excuse for their failure to 
serve a timely notice of claim upon the 
appellant ... . Furthermore, Zachary's 
infancy, without any showing of a nexus 
between the infancy and the delay, was 
insufficient to constitute a reasonable 
excuse ... . In addition, while a school 
official prepared an accident claim form 
the day of the incident and a school 
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medical claim form was filled out the day 
following the incident, those reports, 
which merely indicated that Zachary hurt 
his right knee playing two-hand touch 
football during physical education class, 
did not establish that the appellant had 
actual knowledge within 90 days of the 
incident or a reasonable time thereafter, 
of the essential facts underlying the 
claims of negligent supervision and that 
the school field constituted a defective 
and dangerous condition ... . Accordingly, 
the appellant had no reason to conduct a 
prompt investigation into the purported 
negligent supervision and the alleged 
dangerous condition of the field ... . 
Finally, Zachary and his mother failed to 
establish that the approximately one-
month delay after the expiration of the 90-
day statutory period would not 
substantially prejudice the appellant in 
maintaining a defense on the merits ... 
. Matter of Manuel v Riverhead Cent 
Sch Dist, 2014 NY Slip Op 02939, 2nd 
Dept 4-30-14 
  
  

Same result in claim against a fire district 
alleging medical malpractice and negligence in 
response to an accident.  Matter of Snyder v 
County of Suffolk, 2014 NY Slip Op 02942, 
2nd Dept 4-30-14 
  

NEGLIGENCE/MUNICIPAL 
LAW/EMPLOYMENT LAW 

  
Assault by NYC Firefighters in a Restaurant 
Raised Questions of Fact Whether the City 

Defendants Were Liable for the Injuries to the 
Plaintiffs Based Upon Negligent Hiring, 

Training, Supervision and/or Retention/Fact 
that Suit Could Not Be Based Upon 

Respondeat Superior (Actions Outside the 
Scope of Employment) Did Not Preclude Suit 
Based Upon City's Own Alleged Negligence 

(!) 
  
The Second Department determined plaintiffs, 
who were injured when assaulted by NYC 
firefighters in a restaurant, had made allegations 
against the city and the fire department which 
raised questions of fact about negligent hiring, 
supervision, training and retention. The 
firefighters, including supervisors, had just come 
from a New York City Fire Department annual 

dinner held at another restaurant.  Apparently 
two firefighters (Reilly and Warnock) attacked 
the plaintiffs after a drink had been accidentally 
spilled on a firefighter. The court explained that 
the doctrine of respondeat superior would not 
apply because the firefighters were not acting 
within the scope of their employment at the time 
of the assault.  But the court determined the 
causes of action against the City defendants for 
negligent hiring, supervision, training and 
retention could go forward! 
  

"The doctrine of respondeat superior 
renders an employer vicariously liable for 
torts committed by an employee acting 
within the scope of the employment. 
Pursuant to this doctrine, the employer 
may be liable when the employee acts 
negligently or intentionally, so long as the 
tortious conduct is generally foreseeable 
and a natural incident of the employment" 
... . "An employee's actions fall within the 
scope of employment where the purpose 
in performing such actions is to further 
the employer's interest, or to carry out 
duties incumbent upon the employee in 
furthering the employer's business'" ... . 
"An act is considered to be within the 
scope of employment if it is performed 
while the employee is engaged generally 
in the business of the employer, or if the 
act may be reasonably said to be 
necessary or incidental to such 
employment" ... . Where, however, an 
employee's actions are taken for wholly 
personal reasons, which are not job 
related, the actions cannot be said to fall 
within the scope of employment ... . In 
instances where vicarious liability for an 
employee's torts cannot be imposed upon 
an employer, a direct cause of action 
against the employer for its own conduct, 
be it negligent hiring, supervision, or other 
negligence, may still be maintained ... . 

  
Here, the Supreme Court properly 
granted that branch of the City 
defendants' motion which was for 
summary judgment dismissing the causes 
of action alleging vicarious liability. The 
City defendants established their prima 
facie entitlement to judgment as a matter 
of law by demonstrating that the tortious 
conduct of Reilly and Warnock was not 
within the scope of their employment ... . 
In opposition, the plaintiffs failed to raise 
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a triable issue of fact ... . However, as to 
the causes of action alleging negligent 
hiring, supervision, training, and retention, 
the City defendants did not establish their 
entitlement to judgment as a matter of 
law. They failed to submit any evidence 
demonstrating that they did not know or 
have reason to know of Reilly's or 
Warnock's alleged propensity for 
assaultive conduct ... . Furthermore, the 
City defendants failed to submit evidence 
demonstrating that any such alleged 
negligence was not a proximate cause of 
the injured plaintiffs' injuries ... . Selmani 
City of New York, 2014 NY Slip Op 
02764, 2nd Dept 4-23-14 

 
NEGLIGENCE/MUNICIPAL 

LAW/GOVERNMENTAL IMMUNITY 
  

Requirements for a Negligence 
Action Against a Municipality (Based Upon 
Personal Injuries Allegedly Caused by the 

Actions of Police Officers) Explained 
  
The Fourth Department, in affirming the grant of 
summary judgment to the defendant municipality 
in a suit based upon injuries alleged to have 
been caused by police officers, the court 
explained the law relevant to negligence suits 
against municipalities: 
  

With respect to the negligence cause of 
action, it is well settled that, in an action 
against a municipality, it is “the 
fundamental obligation of a plaintiff 
pursuing a negligence cause of action to 
prove that the putative defendant owed a 
duty of care. Under the public duty rule, 
although a municipality owes a general 
duty to the public at large to [perform 
certain governmental functions], this does 
not create a duty of care running to a 
specific individual sufficient to support a 
negligence claim, unless the facts 
demonstrate that a special duty was 
created. This is an offshoot of the general 
proposition that[,] ‘[t]o sustain liability 
against a municipality, the duty breached 
must be more than that owed the public 
generally’ . . . The second principle 
relevant here relates not to an element of 
plaintiff[’s] negligence claim but to a 
defense that [is] potentially available to 
[defendant]—the governmental function 

immunity defense . . . [T]he common-law 
doctrine of governmental immunity 
continues to shield public entities from 
liability for discretionary actions taken 
during the performance of governmental 
functions . . . [pursuant to which] ‘[a] 
public employee’s discretionary acts—
meaning conduct involving the exercise of 
reasoned judgment—may not result in the 
municipality’s liability even when the 
conduct is negligent’ ” ... . 
  
With respect to the issue whether a 
special duty exists, it is well settled “that 
an agency of government is not liable for 
the negligent performance of a 
governmental function unless there 
existed a special duty to the injured 
person, in contrast to a general duty 
owed to the public . . . Such a duty, . . . 
[i.e.,] a duty to exercise reasonable care 
toward the plaintiff[,] is born of a special 
relationship between the plaintiff and the 
governmental entity” ... . “A special 
relationship can be formed in three ways: 
(1) when the municipality violates a 
statutory duty enacted for the benefit of a 
particular class of persons; (2) when it 
voluntarily assumes a duty that generates 
justifiable reliance by the person who 
benefits from the duty; or (3) when the 
municipality assumes positive direction 
and control in the face of a known, blatant 
and dangerous safety violation” ... . 
According to plaintiff, a special 
relationship was formed in this case by 
the second method, i.e., the voluntary 
assumption of a duty of care by the 
municipal agency. That method requires 
plaintiff to establish “(1) an assumption by 
the municipality, through promises or 
actions, of an affirmative duty to act on 
behalf of the party who was injured; (2) 
knowledge on the part of the 
municipality’s agents that inaction could 
lead to harm; (3) some form of direct 
contact between the municipality’s agents 
and the injured party; and (4) that party’s 
justifiable reliance on the municipality’s 
affirmative undertaking ... . 
  
We conclude that defendants met their 
burden on the motion by establishing as a 
matter of law that there was no voluntary 
assumption of a duty of care, and plaintiff 
failed to raise a triable issue of fact 
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whether the police officers who came to 
the house assumed, through promise or 
action, any duty to act on his behalf. Even 
assuming, arguendo, that plaintiff raised a 
triable issue of fact with respect to that 
requirement, we conclude that he also 
failed to raise a triable issue of fact with 
respect to the fourth requirement, i.e., 
whether he justifiably relied on any such 
assumption of duty by the police officers 
... . Consequently, we conclude that the 
court erred in denying the motion with 
respect to the negligence cause of action. 
  
We further conclude, in any event, that 
the defense of governmental function 
immunity constitutes a separate and 
independent ground for dismissal of the 
negligence cause of action. That defense 
“shield[s] public entities from liability for 
discretionary actions taken during the 
performance of governmental functions” 
... . Here, defendants established that 
they were providing police protection and 
engaging in the investigation of possible 
criminal behavior. It is well settled that 
“[p]olice and fire protection are examples 
of long-recognized, quintessential 
governmental functions” ... . Furthermore, 
“defendants established that the conduct 
of the police officers throughout the 
course of their interaction with [plaintiff] 
was undertaken in the exercise of 
reasoned professional judgment of the 
officers, and was not inconsistent with 
accepted police practice. Accordingly, 
such conduct serve as a basis for 
municipal liability" ... . Bower v City of 
Lockport..., 159, 4th Dept 3-21-14 

 
 

NEGLIGENCE/MUNICIPAL 
LAW/VEHICLE AND TRAFFIC LAW 

  
New York City Street-Sweeping Vehicles Are 

Now Exempt from the Rules of the Road 
Pursuant to Vehicle and Traffic Law 1103 (b) 

(Subject to the "Reckless Disregard" as 
Opposed to the "Ordinary Negligence" 

Standard) But Were Not So Exempt in 2010 
When this Accident Occurred 

  
The First Department, over a 
dissent, determined street-sweeping vehicles, at 
the time of the accident in 2010,  were not 

"hazard vehicles" exempted from the rules of the 
road under Vehicle and Traffic Law 1103 (b) 
(apparently, under the Rules of City of New York 
Department of Transportation, street-sweeping 
vehicles are now so exempt:) 
  

...Vehicle and Traffic Law § 1103(b), 
which exempts "hazard vehicles" from the 
rules of the road and limits the liability of 
their owners and operators to reckless 
disregard for the safety of others ..., does 
not apply to the New York City street-
sweeping vehicle involved in the collision 
with plaintiff's vehicle that gave rise to this 
action. Therefore, defendants are subject 
to the ordinary negligence standard of 
liability, not the reckless disregard 
standard on which their motion was 
based. At the time of the accident, in 
2010, Vehicle and Traffic Law § 1103(b) 
was superseded by Rules of City of New 
York Department of Transportation (34 
RCNY) § 4-02, which excepted street 
sweepers, among others, from 
compliance with traffic rules to the limited 
extent of making such turns and 
proceeding in such directions as were 
necessary to perform their operations (34 
RCNY 4-02[d][1][iii][A]). While 
subparagraph (iv) contained a broader 
exception, expressly invoking Vehicle and 
Traffic Law § 1103, we find that 
subparagraph (iv) did not include street 
sweepers because that would have 
rendered subparagraph (iii) redundant 
and meaningless. Indeed, when 34 
RCNY 4-02 was amended, in 2013, the 
City Council explained in its "Statement of 
Basis and Purpose" that the effect of the 
adopted rule would be "that operators of 
DOT and New York City Department of 
Sanitation snow plows, sand/salt 
spreaders and sweepers will now be 
subject to the general exemption set forth 
in subparagraph (iv) of that same 
subsection" (emphasis added) — a strong 
indication that they were not so subject 
before then. Deleon v New York City 
Sanitation Dept, 2014 NY Slip Op 
02221, 1st Dept 4-1-14 
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NEGLIGENCE/REAL PROPERTY 

  
Question of Fact About Property 

Owner's Constructive Notice of Lead 
Paint/Tenant by the Entirety Could Be 

Vicariously Liable 
  
The First Department determined questions of 
fact had been raised about whether defendant 
property owner, Robert Dvorak, had constructive 
notice of lead paint on the premises.  The court 
noted that the complaint should not have been 
dismissed against Diane Dvorak who also 
owned the property as a tenant by the entirety: 
  

The motion court correctly found that 
plaintiffs raised questions of fact as to 
whether Robert A. Dvorak had 
constructive notice of lead-based paint in 
the Babylon premises, since they 
presented evidence that he entered the 
premises, made repairs, knew that the 
building was constructed before the 
banning of lead-based interior paint, was 
aware that paint was peeling on the 
premises, knew of the hazards of lead-
based paint to young children, and knew 
that a young child lived in the house 
.... .The motion court should not have 
granted summary judgment to Diane L. 
Dvorak, since, as a tenant by the entirety 
with her husband Robert, she may be 
held vicariously liable for his actions 
toward the property... . Rivera v 
Neighborhood Partnership Hous Dev 
Fund Co Inc, 2014 NY Slip Op 02873, 
1st Dept 3-29-14 

 
PREEMPTION/MUNICIPAL LAW 

  
Village Ordinance Prohibiting Crematory Not 

Preempted by State Law Under Either 
Express or Conflict Preemption Criteria 

  
The Second Department determined that the 
Not-for-Profit Corporation Law, which includes 
"crematory" in the definition of cemetery, did not 
pre-empt a village ordinance prohibiting the 
construction of a crematory in petitioner's 
cemetery.  Both express preemption and conflict 
preemption were addressed by the court: 
  

The Supreme Court correctly determined 
that Not-for-Profit Corporation Law article 
15 did not preempt any attempt at local  

regulation of cemeteries under the 
doctrine of "field preemption." That 
doctrine "applies under any of three 
different scenarios. First, an express 
statement in the state statute explicitly 
avers that it preempts all local laws on the 
same subject matter. Second, a 
declaration of state policy evinces the 
intent of the Legislature to preempt local 
laws on the same subject matter. And 
third, the Legislature's enactment of a 
comprehensive and detailed regulatory 
scheme in an area in controversy is 
deemed to demonstrate an intent to 
preempt local laws" ... . * * * 

  
Thus, although Not-for-Profit Corporation 
Law article 15 governs the operation of 
corporations which own and manage 
cemeteries, it does not expressly preempt 
zoning ordinances relating to land use by 
cemeteries. Further, there is no 
declaration of State policy in either Not-
for-Profit Corporation Law article 15 or 
the rules and regulations promulgated 
under it that evinces any such intent (see 
N-PCL 1501...). Finally, the regulatory 
scheme under Not-for-Profit Corporation 
Law article 15 does not evince the 
Legislature's desire to preempt the local 
zoning law ... . Accordingly, the Not-for-
Profit Corporation Law did not preempt 
the field of cemetery regulation.  

  
The Supreme Court properly determined 
that Not-for-Profit Corporation Law § 
1502(d) does not invalidate the Village's 
more restrictive definition of "cemetery" 
under the doctrine of conflict preemption. 
The Not-for-Profit Corporation Law is 
addressed to the management of 
cemetery corporations, and the definition 
contained in the Not-for-Profit Corporation 
Law addresses the scope of that law. By 
contrast, the Village Code's definition of 
"cemetery," which excludes crematories, 
is addressed to land use, which is 
another matter entirely. Since the differing 
definitions of "cemetery" are addressed to 
differing purposes, they are not in direct 
conflict ... . Matter of Oakwood 
Cemetery v Village/Town of Mount 
Kisco, 2014 NY Slip Op 01616, 2nd 
Dept 3-12-14 
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PRIMA FACIE TORT 
  

Elements of Prima Facie Tort Explained---
Disinterested Malevolence Not Demonstrated 

  
The Third Department, in finding the allegations 
insufficient to make out the cause of action, 
explained the elements of prima facie tort: 
  

"To sufficiently allege a cause of action 
for prima facie tort . . . a plaintiff must 
plead the intentional infliction of harm 
without justification or excuse, which 
results in special damages, by one or 
more acts which would otherwise be 
lawful" ... . Moreover, "there is no 
recovery in prima facie tort unless 
malevolence is the sole motive for the 
defendant's otherwise lawful act" ... . The 
act "must be a malicious one unmixed 
with any other and exclusively directed to 
injury and damage of another" ... . Even 
egregious conduct by an attorney during 
the course of representing a client that 
aids to some degree the attorney's client 
or the attorney's practice generally will not 
satisfy the disinterested malevolence 
requirement of a prima facie tort, because 
such conduct is not motivated solely to 
harm the defendant ... . 
  
... While plaintiffs' pleadings are liberally 
interpreted in the context of a CPLR 3211 
(a) (7) motion, such liberal standard "will 
not save allegations that consist of bare 
legal conclusions or factual claims that 
are flatly contradicted by documentary 
evidence or are inherently 
incredible"  Wiggins & Kopko LLP v 
Masson, 517155, 3rd Dept 4-3-14 

 
 
 
 
 
 
 
 
 
 
 
 

PROHIBITION 
  

Brazilian Citizens Had Alternative Legal 
Remedies and Therefore Could Not Use a 

Writ of Prohibition to Stop a New York 
Prosecution/The Fact that the Petitioners 

Would Have to Come to New York to 
Employ the Alternative Remedies During the 

Course of a Criminal Prosecution Did Not 
Render those Remedies Inadequate 

  
  
The First Department determined a writ of 
prohibition could not be employed by Brazilian 
citizens to stop a prosecution by the district 
attorney.  Petitioners had other legal remedies 
including pretrial motions and appeal if 
convicted.  The fact that petitioners would have 
to defend the prosecution in New York to use 
the alternative remedies did not render those 
remedies inadequate: 
  

In this action for a writ of prohibition 
directing the DA to stay the prosecution of 
petitioners, Brazilian citizens (the former 
mayor of S o Paolo and his son) who 
have been indicted in New York for 
crimes relating to the theft of more than 
$11 million in Brazilian public funds that 
were allegedly transferred to petitioners' 
account in a bank located in New York, 
the petition was properly denied. The 
extraordinary remedy of prohibition is not 
available to petitioners, who assert that 
the underlying criminal action violates 
their statutory and constitutional rights to 
a speedy trial and their right to due 
process, or, in the alternative, that the 
indictment should be dismissed either in 
furtherance of justice pursuant to CPL 
210.40(1) or under principles of 
international comity. These claims allege 
errors of law for which petitioners have 
adequate alternative remedies, including 
filing pretrial motions in the underlying 
criminal action and challenging any 
conviction on appeal ... . That petitioners 
would have to voluntarily leave their 
home country to appear for arraignment 
since Brazil will not extradite its own 
citizens before availing themselves of 
such remedies does not render them 
inadequate ... . Matter of Naluf v Vance, 
2014 NY Slip Op 02546, 1st Dept 4-15-
14 
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PROHIBITION/MANDAMUS 
  

Criteria for Prohibition and Mandamus 
Actions Explained 

  
The Second Department, in finding Supreme 
Court properly denied the petition against a 
judge, explained the criteria for prohibition and 
mandamus actions: 
  

"Because of its extraordinary nature, 
prohibition is available only where there is 
a clear legal right, and then only when a 
court —in cases where judicial authority 
is challenged —acts or threatens to act 
either without jurisdiction or in excess of 
its authorized powers" ... . "Prohibition will 
not lie, however, simply to correct trial 
errors" ... and may not be employed as a 
means of seeking collateral review of 
mere trial errors of substantive law or 
procedure, no matter how egregious the 
error might be ... . 
  
"The extraordinary remedy of mandamus 
will lie only to compel the performance of 
a ministerial act and only when there 
exists a clear legal right to the relief 
sought" ... . Mandamus will not lie if the 
action sought to be compelled involves an 
exercise of discretion or reasoned 
judgment ... . Matter of Jordan v Levine, 
2014 NY Slip Op 02934, 2nd Dept 4-30-
14 

  

PUBLIC HEALTH LAW/CIVIL 
PROCEDURE/STATUTORY 

INTERPRETATION 
  

Health Service Provider's Action to 
Recoup Overpayment of a Surcharge Subject 

to Six-Year Statute of Limitations 
  
The Second Department determined a statutory 
provision making payment of a surcharge re: 
certain hospital services subject to an audit 
within six years imposed a six-year statute of 
limitations upon any attempt to recoup 
overpayment of the surcharge: 
  

The statutory text of Public Health Law § 
2807-j(8-a)(a) provides that "[p]ayments 
and reports . . . shall be subject to audit 
by the commissioner for a period of six 

years following the close of the calendar 
year in which such payments and reports 
are due, after which such payments shall 
be deemed final and not subject to further 
adjustment or reconciliation." Giving 
effect to the plain meaning of the text, 
that section of the statute provides that all 
payments are deemed final and not 
subject to further adjustment or 
reconciliation after the period of six years 
following the close of the calendar year in 
which they are due. Thus, the clear 
language of that section establishes that 
the determination of the DOH to apply a 
six-year limitations period to a provider's 
administrative application for a refund of 
an overpayment was not arbitrary and 
capricious or irrational. Contrary to the 
Supreme Court's reasoning, the absence 
of any reference in Public Health Law § 
2807-j(8)(c) to a limitations period 
specifically applicable to administrative 
requests for a refund of overpayments 
does not compel the conclusion that the 
six-year limitations period contained in 
Public Health Law § 2807-j(8-a)(a) is 
inapplicable to such requests.  Matter of 
New York Med & Diagnostic Ctr Inc v 
Shah, 2014 NY Slip Op 02592, 2nd Dept 
4-16-14 

  

QUANTUM MERUIT/UNJUST 
ENRICHMENT/CONTRACT LAW 

  
Quantum Meruit and Unjust Enrichment 
Causes of Action Should Not Have Been 

Dismissed 
  
The First Department reversed Supreme Court 
and found plaintiff had sufficiently pled the 
causes of action for quantum meruit and unjust 
enrichment.  Plaintiff lived with and took care of 
an elderly woman for six years, an obligation 
undertaken by the defendant.  Although plaintiff 
was given room and board, as well as health 
insurance, by the defendant, she was never paid 
for her work.  The suit was based upon plaintiff's 
allegation that defendant had promised to 
compensate her. The Supreme Court found the 
"compensation-promise" allegation incredible 
because plaintiff worked for six years without 
pay. The First Department noted that whether 
the "compensation-promise" allegation was 
credible was solely a matter for the jury.  The 
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court explained the elements of quantum meruit 
and unjust enrichment: 
  

Generally, under the doctrine of quantum 
meruit, "the performance and acceptance 
of services gives rise to the inference of 
an implied contract to pay for the 
reasonable value of such services" ... . To 
state a cause of action for quantum 
meruit, plaintiff must allege "(l) the 
performance of the services in good faith, 
(2) the acceptance of the services by the 
person to whom they are rendered, (3) an 
expectation of compensation therefor, 
and (4) the reasonable value of the 
services" ... . 
  
Allegations that plaintiff provided personal 
services in good faith ... on behalf of 
defendant ... are sufficient. Similarly, 
plaintiff has sufficiently alleged the 
element of acceptance via allegations 
that defendant, inter alia, placed her on 
... group insurance, filed tax returns on 
her behalf, and submitted visa 
applications in which she represented 
that plaintiff was an employee ... . * * * 
  
Similarly, plaintiff has sufficiently alleged, 
at this juncture, that defendant ... was 
unjustly enriched at her expense. To state 
a cause of action for unjust enrichment, a 
plaintiff must demonstrate "that (1) 
defendant was enriched, (2) at plaintiff's 
expense, and (3) that it is against equity 
and good conscience to permit [] 
defendant to retain what is sought to be 
recovered" ... . A person may be unjustly 
enriched not only where she receives 
money or property, but also where she 
otherwise receives a benefit ... . Such a 
benefit may be conferred where the 
person's debt is satisfied or where she is 
otherwise saved expense or loss ... . 
  
* * * The fact that plaintiff may have been 
compensated, in part, by room and board 
and health insurance, is not dispositive on 
the question of whether she received 
adequate compensation for her services, 
and does not bar the claim at the 
pleading stage ... . Farina v Bastianich, 
2014 NY Slip Op 02661, 1st Dept 4-17-
14 

 

REAL PROPERTY 
  

Question of Fact Whether Owner of Servient 
State Had Duty to Maintain Easement in Safe 

Condition/Easement Used for Servient-
Estate-Owner's Own Purposes 

  
The Second Department explained when the 
owner of a servient estate has a duty to maintain 
an easement in a safe condition: 
  

While an easement generally imposes no 
affirmative duty on the owner of the 
servient estate to maintain and repair 
structures ..., such an owner may be 
required to perform maintenance 
functions where it makes use of the 
easement for its own purposes and that 
use does not interfere with the legitimate 
activities of the holder of the dominant 
estate ... . Under those circumstances, 
the owner of the servient estate may 
retain its duty as a landowner to maintain 
the portion of its premises that is subject 
to the easement in a reasonably safe 
condition, provided that such 
maintenance subjects the owner of the 
servient estate to no unusual hazards and 
requires no special expertise ... . 
  
Here, the Supreme Court correctly 
determined that the appellants failed to 
establish their prima facie entitlement to 
judgment as a matter of law, since their 
submissions revealed the existence of a 
triable issue of fact as to whether they 
have used the portion of the property that 
is subject to the easements for their own 
purposes by creating and maintaining a 
private, for-profit parking lot upon that 
portion of the property. Kleyner v City of 
New York, 2014 NY Slip Op 01584, 2nd 
Dept 3-12-14 

  

REAL PROPERTY/CAVEAT EMPTOR 
  

No Allegation of Active Concealment of 
Defects on Part of Seller/Buyer Can Not Sue 

for Defects Discovered after the Closing 
Based Solely Upon Seller's Silence 

  
In affirming the grant of summary judgment to 
the seller of property, the Second Department 
explained the doctrine of "caveat emptor."  The 
complaint alleged the plaintiffs became aware of 
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flooding problems and mechanical problems 
after the closing.  
  

" New York adheres to the doctrine of 
caveat emptor and imposes no duty on 
the seller or the seller's agent to disclose 
any information concerning the premises 
when the parties deal at arm's length, 
unless there is some conduct on the part 
of the seller or the seller's agent which 
constitutes active concealment'" ... . "If 
however, some conduct (i.e., more than 
mere silence) on the part of the seller 
rises to the level of active concealment, a 
seller may have a duty to disclose 
information concerning the property" ... . " 
To maintain a cause of action to recover 
damages for active concealment, the 
plaintiff must show, in effect, that the 
seller or the seller's agents thwarted the 
plaintiff's efforts to fulfill his [or her] 
responsibilities fixed by the doctrine of 
caveat emptor'" ... . Here, in opposition to 
the respondent's prima facie showing of 
entitlement to judgment as a matter of 
law, the plaintiffs failed to raise a triable 
issue of fact as to whether the respondent 
engaged in conduct that would constitute 
active concealment. Mo v Rosen, 2014 
NY Slip Op 02758, 2nd Dept 2-23-14 

 
REAL 

PROPERTY/FRAUD/MORTGAGES 
  

Question of Fact Whether Deed Procured by 
Fraud and Whether Mortgagee Had Notice of 

the Potential Fraud 
  

The Second Department determined a question 
of fact had been raised about whether a property 
transfer was procured by fraud.  If so, the deed 
and the related mortgage would be void with 
respect to the mortgagee/incumbrancer (Wells 
Fargo).  There was evidence the mortgagee was 
on notice about the possible fraud and there was 
evidence of fraud in the factum: 
  

Real Property Law § 266 protects the 
"title of a purchaser or incumbrancer for a 
valuable consideration, unless it appears 
that he [or she] had previous notice of the 
fraudulent intent of his [or her] immediate 
grantor, or of the fraud rendering void the 
title of such grantor." Thus, a mortgagee 
is not protected in its title if it had previous 

notice of potential fraud by the immediate 
seller, or knowledge of facts which put it 
on inquiry notice as to the existence of a 
right in potential conflict with its own ... . A 
mortgagee has a duty to inquire when it is 
aware of facts that would lead a 
reasonable, prudent lender to inquire into 
the circumstances of the transaction at 
issue ... . A mortgagee who fails to make 
such an inquiry is not a bona fide 
incumbrancer for value ... . Here, Wells 
Fargo's submissions contain information 
regarding the plaintiff's possession of the 
property that put it on inquiry notice as to 
the plaintiff's potential right to the property 
... . Thus, Wells Fargo failed to establish 
its prima facie entitlement to judgment as 
a matter of law on the issue of whether it 
lacked notice of a potential fraud ... . Real 
Property Law § 266 also does not protect 
a bona fide incumbrancer for value where 
there has been fraud in the factum, as the 
deed is void and conveys no title ... . 
Such a conveyance conveys nothing, and 
a subsequent bona fide incumbrancer for 
value receives nothing ... . Here, Wells 
Fargo failed to establish its prima facie 
entitlement to judgment as a matter of law 
on the issue of whether the subject deeds 
are void ab initio on the ground of fraud in 
the factum ... . Williams v Mentore, 2014 
NY Slip Op 01449, 2nd Dept 3-5-14 

 
REAL PROPERTY/MORTGAGES 

  
A Forged Deed Is Void Ab Initio and Conveys 

Nothing to a Bona Fide Purchaser or 
Encumbrancer 

  
The Second Department explained the effect of 
a forged deed on all subsequent transactions in 
which the forged deed is involved: 
  

"A deed based on forgery or obtained by 
false pretenses is void ab initio, and a 
mortgage based on such a deed is 
likewise invalid" ... . "If a document 
purportedly conveying a property interest 
is void, it conveys nothing, and a 
subsequent bona fide purchaser or bona 
fide encumbrancer for value receives 
nothing" ... . Jiles v Archer, 2014 NY 
Slip Op 02262, 2nd Dept 4-2-14 
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Question of Fact About Whether Good Faith 
Lender, Which Recorded Its Mortgage 

First, Had a Duty to Inquire About a Prior 
Mortgage 

  
The Second Department determined there was 
a question of fact about the priority of a 
mortgage held by a good-faith lender for value 
and recorded first: 
  

"Under New York's Recording Act (Real 
Property Law § 291) a mortgage loses its 
priority to a subsequent mortgage where 
the subsequent mortgagee is a good-faith 
lender for value, and records its mortgage 
first without actual or constructive 
knowledge of the prior mortgage" ... . "[A] 
mortgagee is under a duty to make an 
inquiry where it is aware of facts that 
would lead a reasonable, prudent lender 
to make inquiries of the circumstances of 
the transaction at issue" ... . Here, the 
moving defendants demonstrated, prima 
facie, that they have a first lien with 
respect to Lot 56 by submitting evidence 
that they were good faith lenders for 
value protected by Real Property Law § 
291 ... . However, in opposition, the 
plaintiff's submissions ... raised a triable 
issue of fact as to whether the moving 
defendants had a duty to inquire about 
whether the mortgage previously entered 
into .... was intended to encumber the 
entirety of [the property].   Wells Fargo 
NA v Savinetti, 2014 NY Slip Op 02428, 
2nd Dept 4-9-14 

 
REAL PROPERTY/MUNICIPAL 
LAW/CONSTITUTIONAL LAW 

  
Code Provision Requiring  Issuance of 

Rental Certificate by City Prior to Leasing an 
Apartment Deemed Constitutional 

  
The Third Department determined the code 
provision (Rental Certificate Ordinance or 
RCO) which required the issuance a rental 
certificate each time a vacant apartment is about 
to be leased is constitutional.  Entry to the 
apartment is accomplished either with the 
consent of the owner, or upon the issuance of a 
search warrant: 
  

The RCO provided, in relevant part, that 
"[i]t shall be unlawful for any owner to 

permit the occupancy of any rental unit 
subject to [former article X of the Code of 
the City of Schenectady], unless such unit 
has a current and valid rental certificate 
or temporary rental certificate" (Code of 
City of Schenectady former § 167-59 [A]). 
Thus, "[w]henever a vacancy shall exist in 
a rental unit and a leasing is about to 
occur, or whenever there is a change in 
occupancy, the owner [must] submit a 
written application for a rental certificate" 
(Code of City of Schenectady former § 
167-60 [A] [1]) and, "within five working 
days of receipt of [such] application, the 
Building Inspector [must] inspect the 
rental unit to determine if [it] is in 
compliance with" certain enumerated 
housing standards (Code of City of 
Schenectady former § 167-60 [A] [2]). If 
the Building Inspector is unable to 
perform the necessary inspection within 
the five-day window, the property owner 
may apply for a temporary rental 
certificate, which "is valid for 30 days or 
until the unit is inspected . . . , whichever 
is less" (Code of the City of Schenectady 
former § 167-60 [B]). In the event that the 
property owner refuses to grant access to 
the premises, "the Building Inspector shall 
apply for a search warrant or court order 
in an appropriate court and upon a 
showing that there [are] reasonable 
grounds to believe that a building or 
rental unit within [the] building is rented 
and occupied in violation of" the RCO 
(Code of the City of Schenectady former 
§ 167-61). A property owner's violation of 
the RCO may result in the imposition of a 
fine or other civil or criminal penalties 
(see Code of the City of Schenectady 
former § 167-67). 
  
"It is well established that the 4th 
Amendment protection against 
unreasonable searches and seizures 
extends to administrative inspections of 
private commercial premises. [Thus,] to 
the extent that the challenged ordinance 
directly or in practical effect authorizes or 
requires a warrantless inspection, it will 
not pass constitutional muster" ... . Here, 
however, the RCO expressly required 
either the consent of the property owner 
or the issuance of a valid search warrant 
in order for the Building Inspector to 
conduct the administrative inspection. As 
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the inclusion of the warrant requirement is 
sufficient to safeguard plaintiff's 
constitutional rights, his challenge to the 
facial validity of the RCO must fail 
... . Wisoff v City of Schenectady, 2014 
NY Slip Op 02479, 3rd Dept 4-10-14 

 
REAL PROPERTY/TAX/MUNICIPAL 

LAW 
  

Appraisal Report Lacking Required 
Supporting Data Properly Struck 

  
The Third Department determined Supreme 
Court properly struck the appraisal report offered 
by the petitioner in an effort to reduce the 
assessed value of petitioner's golf courses.  The 
report was struck for failure to include supporting 
data (required by 22 NYSRR 202.59 [g][2]): 
  

Petitioner's appraisal report employed the 
income capitalization approach ..., which 
purported to establish value by 
capitalizing the anticipated net operating 
income from a single year by a market 
oriented capitalization rate. The appraisal 
report used as a key component income 
and expenses from two other golf 
courses, and this information formed the 
basis for the operating expense ratio. 
However, the identity of the other two 
courses used in compiling this information 
was not provided, but was listed as 
"confidential" since petitioner's appraiser 
had ostensibly obtained the information 
when working for such courses. We 
agree with Supreme Court that this 
information was critical and, since 
undisclosed, ran afoul of 22 NYCRR 
202.59 (g) (2) ... . *  *  * 
  
We further note that, even if the 
presumption regarding the assessor's 
value is rebutted, petitioner still had the 
burden of establishing overvaluation by a 
preponderance of the evidence ..., and 
we generally accord deference to 
Supreme Court's credibility 
determinations in analyzing the appraisal 
reports, as well as its decision, so long as 
they are "not based upon an error of law 
or against the weight of the evidence" ... . 
Here, Supreme Court set forth several 
deficiencies in the appraiser's report and 
the appraiser's testimony that caused it to 

reject petitioner's contention regarding 
value. Matter of Bove v Town of 
Schodack, 516416, 3rd Dept 4-3-14 

 
TAX LAW 

  
Corporate Officer Personally Liable for 

Outstanding Sales and Use Taxes 
  
The Third Department determined the evidence 
was sufficient to hold a corporate officer 
personally liable for outstanding sales and use 
taxes.  The court explained the criteria for such 
personal liability: 
  

Tax Law § 1133 (a) imposes personal 
liability on any person who is responsible 
for collecting tax under Tax Law article 
28. A person required to collect tax (a 
responsible person) includes "any officer, 
director or employee of a corporation . . . 
who . . . is under a duty to act for such 
corporation . . . in complying with any 
requirement of [Tax Law article 28]" (Tax 
Law § 1131 [1]). Whether a person has a 
duty to act for a corporation and is 
responsible for collecting sales tax is a 
factual determination to be made on a 
case by case basis (...20 NYCRR 526.11 
[b] [1], [2]). The factors that the courts 
have considered relevant to this 
determination include (1) authority to sign 
corporate checks, (2) responsibility for 
managing the corporation and 
maintaining its books, (3) ability to hire 
and fire employees, (4) status as a 
corporate officer, and (5) receipt of 
substantial income from the corporation 
or stock ownership ... . Significantly, this 
Court has stressed that "[w]hat must be 
considered is [the person's] authority and 
responsibility to exercise control over the 
corporation, not his [or her] actual 
assertion of such authority" ... . Matter of 
Ippolito v Commissioner of NY State 
Dept of Taxation & Finance, 2014 NY 
Slip Op 02475, 3rd Dept 4-10-14 
  

  
Statutory Notice Requirements for Tax 

Foreclosure Met 
  
The Third Department determined the tax 
foreclosure proceedings were valid.  The motion 
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to reopen the default judgment was untimely and 
the statutory notice requirements were met: 
  

A motion to reopen a default judgment of 
tax foreclosure 'may not be brought later 
than one month after entry of the 
judgment'" ... . Significantly, "'the statute 
of limitations set forth in RPTL 1131 
applies even where, as here, the property 
owner asserts that he or she was not 
notified of the foreclosure proceeding'"... . 
  
...[W]e reject respondent's contention that 
the statute of limitations period for its 
motion to vacate never commenced 
running because petitioner failed to 
comply with the notice requirements of 
RPTL 1125. Pursuant to RPTL 1125 (1) 
(b) (i), notice of a foreclosure proceeding 
shall be sent to a party entitled to notice 
by certified mail and first class mail and 
"notice shall be deemed received unless 
both the certified mailing and the ordinary 
first class mailing are returned by the 
United States postal service within [45] 
days after being mailed" ... . Further, 
where one of the notices is not returned 
within the requisite period, a petitioner is 
"'not obligated to take additional steps to 
notify [the] respondent of the foreclosure 
proceeding'" ... . Here, the first class 
mailing sent to respondent in October 
2011 was never returned to petitioner. 
Additionally, although the November 2011 
first class and certified mailings were both 
returned, that did not occur within 45 
days; they were returned more than 100 
days after being mailed. As a result, the 
mailings were deemed received and 
petitioner's obligation to provide notice 
under the statute was satisfied ... . Matter 
of County of Clinton, 2014 NY Slip Op 
02486, 3rd Dept 4-10-14 

 
TAX LAW/REAL PROPERTY/COUNTY 

LAW/MUNICIPAL LAW 
  

County Could Not Avoid or Delay Payment of 
Property Tax Refund on Financial Hardship 

Grounds 
  
The Second Department determined the county 
did not make a sufficient showing of "fiscal 
chaos" to allow it to avoid immediate payment of 
a refund the overpayment of property taxes: 

  
Contrary to the appellants' contention, the 
decisions of the Court of Appeals ... do 
not stand for the proposition that a court 
may decline to issue an award of 
damages or refunds against a 
municipality whenever such award will 
result in financial hardship ... . "Instead, 
these cases stand for the more limited 
proposition that, where a municipality has 
reasonably relied upon a widespread and 
longstanding practice (as in Matter of 
Hellerstein) or a statute is later 
invalidated (as in Foss), and where 
applying the invalidation retroactively 
would call into question a settled 
assessment roll or property rights based 
thereon,' a court may exercise its 
discretion by giving its holding only 
prospective application" ... . No such 
situation is present in the instant case. 
Accordingly, under the circumstances 
presented here, the Supreme Court 
properly rejected the appellants' "fiscal 
chaos" defense, and granted the 
petitioner's motion to compel the 
appellants to satisfy obligations that they 
incurred in connection with the stipulation 
of settlement and, thus, to calculate and 
pay the refund owed to it. Matter of Long 
Is Automotive Group Inc v Board of 
Assessors of Nassau County, 2014 
Slip Op 02586, 2nd Dept 4-16-14 

  

TAX LAW/STATUTORY 
INTERPRETATION/MUNICIPAL LAW 

  
Explicit Terms of the Controlling Statute 
Required that Petitioner Be a Party to a 

Written Agreement In Order to Be Eligible for 
an Empire Zone Tax Credit/Therefore, Even 

though Petitioner Made the Required 
"Payment In Lieu of Taxes" Pursuant to a 
Sublease from a Party to the Agreement, 
Petitioner Was Not Eligible for the Credit 

  
The Third Department determined the controlling 
statute required a written agreement between a 
qualified empire zone enterprise (QEZE) and the 
Town of Rotterdam Industrial Development 
Agency (IDA)  in order to be eligible for an 
empire zone tax credit.  Because the petitioner 
was not a party to the "payment in lieu of taxes 
(PILOT)" agreement, the tax credit was not 
available to it, even though the petitioner made 
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the PILOT payments pursuant to a sublease 
from a party to the agreement (FM Ventures): 
  

For the tax years in dispute, Tax Law 
former § 15 (e) set forth three types of 
payments that constituted eligible real 
property taxes for purposes of an empire 
zone credit. Two involved payment of 
taxes; first, by a QEZE that owned the 
real property and, second, a QEZE that 
was a lessee of real property. The third 
applied to petitioner's situation since it 
addressed PILOT payments by a QEZE. 
It provided in relevant part: "In addition, 
the term 'eligible real property taxes' 
includes [PILOTs] made by the QEZE to 
the state, a municipal corporation or a 
public benefit corporation pursuant to a 
written agreement entered into between 
the QEZE and the state, municipal 
corporation, or public benefit corporation" 
(Tax Law former § 15 [e] [emphasis 
added]). 
  
The pertinent language affirmatively 
requires in clear terms that, to qualify for 
the credit under such provision, the 
PILOT payments must be made pursuant 
to a written agreement between the 
QEZE and the appropriate entity. Here, 
FM Ventures had entered into the August 
2005 PILOT agreement with the IDA. 
Petitioner was not a party to that 
agreement. Although petitioner's separate 
agreement with FM Ventures provided 
that petitioner would make the payments 
and the various entities may have desired 
to structure the transactions so that 
petitioner could receive the empire zone 
tax credit, unfortunately petitioner's 
PILOT payments do not qualify for such 
credit under the statutory language. It 
was petitioner's burden to show that it 
was clearly entitled to the credit and, in 
fact, the statute manifestly provides 
otherwise. We cannot, under long settled 
principles of statutory interpretation, 
essentially rewrite an unambiguous 
provision of a statute by ignoring explicit 
language, no matter how equitable such a 
result may appear ... . Matter of Golub 
Corp v New York State Tax Appeals 
Trib, 2014 NY Slip Op 02638, 3rd Dept 
4-17-14 
  

 

TOWN LAW/COUNTY LAW/TAX LAW 
  

County Not Necessary Party In Suit to 
Recover Taxes Wrongfully Paid to Town 

  
The Second Department determined plaintiff 
[Verizon] could seek the refund of wrongfully 
collected taxes against the town which collected 
them and the town could then seek 
reimbursement from the county.  The county 
was not a necessary party in the action brought 
by the plaintiff.  Plaintiff was the owner of "mass 
property" (power lines, poles, transformers, etc) 
which had been subject to taxes for refuse 
collection.  The Court of Appeals ruled "mass 
property," which produced no garbage, could not 
be so taxed: 
  

Pursuant to the County Guaranty, the 
County is liable for refunds of tax 
payments made in connection with levies 
for special ad valorem taxes ... . 
However, in the actions at bar, Verizon 
chose to seek refunds from the Town, to 
which the payments had been made, 
rather than from the County directly. That 
was proper in light of our determination 
that the County is not a necessary party 
to actions seeking refunds of tax 
payments made in connection with levies 
for special ad valorem taxes ... . 
Accordingly, while the Town may seek 
indemnification from the County pursuant 
to the County Guaranty, the Supreme 
Court correctly determined that the Town 
is liable for these refunds in the first 
instance, and can be sued directly by a 
taxpayer. Thus, the Supreme Court did 
not err in entering the judgments against 
the Town defendants.  New York Tel Co 
v Supervisor of Town of Hempstead, 
2014 NY Slip Op 01726, 2nd Dept 3-19-
14 

 
TRUSTS AND ESTATES 

  
Suit by Beneficiaries to Recoup Estate 

Property, Alleging Breach of Fiduciary Duty 
by Executor, Allowed to Go Forward 

  
The Third Department determined the 
beneficiaries of an estate had stated a cause of 
action to recoup property for an estate (the role 
of the executor).  The complaint alleged 
misappropriation of decedent's assets and 
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included a cause of action against the executor 
(DiMaggio) for breach of fiduciary duty: 
  

Initially, we note that, absent 
extraordinary circumstances, 
beneficiaries of an estate generally do not 
have a right to bring an action seeking to 
recoup property for the estate since that 
role belongs to the executor ... . However, 
such extraordinary circumstances may be 
implicated where the executor is allegedly 
directly involved in purported egregious 
conduct and self-dealing that negatively 
impacts the potential assets of the estate 
... . When asserting conduct involving 
fraud or undue influence, the complaint 
must set forth in detail the circumstances 
constituting the wrong (see CPLR 3016 
[b]...). . 
  
Plaintiffs' amended complaint sets forth a 
series of purported acts by defendants 
occurring during the last two years of 
decedent's life when she was allegedly 
suffering from cancer and depression. 
Among other things, defendants allegedly 
induced decedent to give DiMaggio 
power of attorney by telling decedent that 
she would retain control over her 
accounts, but then used the power of 
attorney to withdraw funds, modify 
ownership interest, and change 
beneficiaries on accounts. Plaintiffs 
contend that defendants convinced 
decedent to cash about $360,000 in 
United States savings bonds by informing 
her it was illegal to continue to hold the 
bonds and that the government would 
take all her money. Most of that money 
was moved into a trust that defendants 
allegedly falsely informed decedent would 
benefit her descendants when proceeds 
of the trust actually went to defendants 
and their families. Plaintiffs further assert 
that DiMaggio, who was substituted for 
decedent's daughter as executor when 
decedent executed a new will in 2007, 
neglected to make an effort to recover 
funds inappropriately diverted from the 
estate. Lewis v DiMaggio..., 516811, 3rd 
Dept 3-6-14 

 
 
 
 

Objections Based Upon Lack of Due 
Execution and Lack of Testamentary 

Capacity Properly Dismissed/Relevant 
Criteria Explained 

  
The Second Department determined the 
objections to probate based upon lack of due 
execution and lack of testamentary capacity 
were properly dismissed: 
  

In support of that branch of her motion 
which was for summary judgment 
dismissing the objection based on lack of 
due execution, the petitioner made a 
prima facie showing that the will was duly 
executed pursuant to EPTL 3-2.1. The 
deposition testimony of the attorney-
drafter, who supervised the execution of 
the will and acted as an attesting witness, 
and of the second attesting witness, 
demonstrated that the statutory 
requirements for due execution were 
satisfied ... . "Further, where, as here, the 
drafting attorney supervised the will's 
execution, there is a presumption of 
regularity that the will was properly 
executed in all respects" ... . "The 
attestation clause and self-proving 
affidavit accompanying the propounded 
will also give rise to a presumption of 
compliance with the statutory 
requirements" ... . In opposition to the 
petitioner's prima facie showing of 
entitlement to judgment as a matter of law 
dismissing the objection based on lack of 
due execution, the objectant relied on 
hearsay evidence, which, by itself, was 
insufficient to raise a triable issue of fact 
... . 

  
The petitioner established her prima facie 
entitlement to judgment as a matter of law 
dismissing the objection based on lack of 
testamentary capacity by submitting the 
self-proving affidavit and the deposition 
testimony of the attesting witnesses. The 
petitioner's submissions demonstrated 
that the decedent understood the nature 
and consequences of making the will, the 
nature and extent of her property, and the 
natural objects of her bounty ... . In 
opposition, the objectant failed to raise a 
triable issue of fact as to whether the 
decedent lacked testamentary capacity 
... . Matter of Templeton, 2014 NY Slip 
Op 02445, 2nd Dept 4-9-14 
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TRUSTS AND 

ESTATES/ATTORNEY'S FEES 
  

Attorneys Represent the Administrators 
Individually and Not the Estate 

Itself/Therefore an Estate May Seek 
Restitution of Attorney's Fees Paid from the 
Estate for the Representation of an Executor 

Who Defrauded the Estate 
  
After it had bee determined the first executor 
(Carbone) had looted the estate, the new 
executor sued the law firm which defended the 
first executor.  The Second Department 
determined that the law firm could not be sued 
by the estate for legal malpractice because the 
retainer agreement with the first executor did not 
encompass "administration of the 
estate."  Therefore, absent allegations of fraud 
and collusion with the first executor, the law firm, 
which was not in privity with the estate, could not 
be sued for malpractice with respect to the 
estate.  However the cause of action for 
restitution, which alleged the payment of 
lawyers' fees for the representation of the first 
executor from the estate, could go forward: 
  

This Court has held that "an attorney 
represents the administrators individually 
and not the estate itself" ... . Accordingly, 
an attorney may recover fees from the 
estate only where the services rendered 
benefit the estate ... . Where a plaintiff 
asserts a cause of action for restitution, 
the " essential inquiry'" is " whether it is 
against equity and good conscience to 
permit the defendant to retain what is 
sought to be recovered'" ... . In 
determining whether this equitable 
remedy is warranted, a court should " 
look to see if a benefit has been 
conferred on the defendant under mistake 
of fact or law, if the benefit still remains 
with the defendant, if there has been 
otherwise a change of position by the 
defendant, and whether the defendant's 
conduct was tortious or fraudulent'" 
... .Here, the plaintiff alleged that the 
[attorney's] fees for representing Carbone 
were paid from estate assets even though 
those services were not beneficial to the 
estate and were, in fact, adverse to it. 
Thus, the plaintiff has pleaded facts 
sufficient to assert a cause of action for 

restitution ... . Betz v Blatt, 2014 NY Slip 
Op 02554, 2nd Dept 4-16-14 

 
UNEMPLOYMENT INSURANCE 

  
Agent for Insurance Company Properly 
Found to Be an "Employee" Entitled to 

Unemployment Insurance 
  
The Third Department determined claimant, who 
sold insurance as an agent for Coface North 
America Insurance Company, was an 
"employee" entitled to unemployment insurance: 
  

Whether an employment relationship 
exists within the meaning of the 
unemployment insurance law is a factual 
question for the Board to resolve, and its 
determination in this regard – if supported 
by substantial evidence in the record as a 
whole – will not be disturbed ... . "While 
no single factor is determinative, control 
over the results produced or the means 
used to achieve those results are 
pertinent considerations, with the latter 
being more important" ... . 

  
Here, there is ample evidence to support 
the Board's finding that Coface exercised 
control over numerous aspects of 
claimant's work. Coface, among other 
things, assigned claimant a sales territory 
..., provided her with sales leads that she 
was required to pursue..., precluded 
claimant from representing other insurers 
without Coface's prior written consent ..., 
directed that claimant devote all of her 
efforts to generating business for Coface, 
reserved the right to accept or reject 
insurance proposals submitted by 
claimant ..., required claimant to work 
under the direction and supervision of its 
regional agent, set claimant's commission 
rate, paid claimant a bimonthly draw 
against her commissions that she was not 
required to refund ... and contributed to 
her health insurance premiums ... . 
Additionally, claimant testified that Coface 
scheduled her workday, required her to 
work out of its regional office during her 
first year of employment, insisted that she 
keep her supervisor apprised of her 
whereabouts at all times and required her 
to attend quarterly sales meetings ... . 
Such proof, in our view, is more than 
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sufficient to support the Board's finding of 
an employment relationship between 
Coface and claimant (and those similarly 
situated) – notwithstanding the existence 
of other proof in the record that could 
support a contrary conclusion ..., 
including a provision in the parties' 
agreements identifying claimant as an 
independent contractor... . Matter of 
Joyce ..., 517162, 3rd Dept 4-3-14 

 
UNJUST ENRICHMENT 

  
No Need to Allege "the Benefit Was 

Conferred at the Behest of the Defendant" 
  
In a full-fledged opinion by Justice Acosta, the 
First Department determined  a 2012 Court of 
Appeals case (Georgia Malone & Co Inc v 
Reider, 19 NY3d 511) did not change the law of 
unjust enrichment and explained the nature of 
the relationship between the parties which must 
be alleged in the pleadings: 
  

It is well established that to successfully 
plead unjust enrichment "[a] plaintiff must 
allege that (1) the other party was 
enriched, (2) at that party's expense, and 
(3) that it is against equity and good 
conscience to permit the other party to 
retain what is sought to be recovered'" 
... . A claim for unjust enrichment "is 
undoubtedly equitable and depends upon 
broad considerations of equity and 
justice" ... . A plaintiff is not required to 
allege privity. It must, however, "assert a 
connection between the parties that [is] 
not too attenuated" ... . Thus, although a 
plaintiff could satisfy this requirement by 
alleging that the benefit was conferred at 
the behest of the defendant ..., the Court 
of Appeals has never required such a 
relationship. Rather, the pleadings merely 
have to "indicate a relationship between 
the parties that could have caused 
reliance or inducement" ... . Philips Intl 
Invs LLC v Pektor, 2014 Slip Op 01700, 
1st Dept 3-18-14 
  

WORKERS' COMPENSATION 
  

Detention by Immigration Officials Did Not 
Disqualify Claimant from Receiving Workers' 

Compensation Benefits 

  
The Third Department determined detention by 
immigration officials did not disqualify claimant 
from receiving Workers' Compensation 
benefits.  Claimant had been convicted of a 
felony sex offense, but was sentenced to 
probation, not incarceration: 
  

We cannot agree with the employer's 
argument that claimant's detention by 
immigration officials amounts to 
incarceration "upon conviction of a 
felony," thereby rendering him ineligible to 
receive benefits pursuant to Workers' 
Compensation Law § 10 (4). That 
statutory language was enacted in 2007 
to codify existing case law (see L 2007, 
ch 6, § 37; Governor's Program Bill 
Memo, Bill Jacket, L 2007, ch 6...). In our 
view, giving plain meaning to each of the 
words used, the statute reflects an intent 
that benefits should not be paid if a 
sentence of incarceration is imposed as 
punishment for a felony conviction. While 
claimant was convicted of a felony, his 
punishment did not include incarceration. 
Rather, he was sentenced to 10 years of 
probation. His confinement for 
immigration purposes, on the other hand, 
was civil and nonpunitive in nature, and 
its purpose was to determine whether he 
should be deported (see 8 USC § 
1226...). Accordingly, we are 
unpersuaded that claimant was 
"incarcerated upon conviction of a felony" 
as that phrase is used in the 
statute. Matter of Islam v BD Constr & 
Bldg, 2014 NY Slip Op 02474, 3rd Dept 
4-10-14 

 
ZONING 

  
Keeping Animals In Cages On the Same Lot 

as Petitioner's Home, as Part of the 
Operation of a Business, Constituted a 

"Home Occupation" Requiring Approval by 
the Zoning Board 

  
The Third Department determined the zoning 
board of appeals had properly ruled that 
petitioner was conducting a business inside his 
home without approval, a so-called "home 
occupation."  The fact that large animals were 
kept outside petitioner's home in permanent 
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cages was found to be within the scope of the 
relevant definition of an "accessory structure:" 
  

Petitioner contends that the activities 
occur in the cages on his property, not in 
any building on the property or any offsite 
location. There is no evidence in this 
record to show that business activities are 
conducted "inside the residence" or "at 
off-site locations," so such activities must 
be conducted in "a legally constructed 
accessory building" to fall within the 
ordinance (Zoning Law [2008] of the 
Town of Mayfield § 202 [A] [42]). An 
"[a]ccessory [s]tructure" is defined as a 
building "which is located on the same 
lot" as, and "the use of which is incidental 
to that of," a one- or two-family dwelling 
(Zoning Law[2008] of the Town of 
Mayfield § 202 [A] [1]). "Building" is 
defined as a one- or two-family dwelling 
or portion thereof "intended to be used for 
human habitation" but also "shall include 
accessory structures thereto" (Zoning 
Law [2008] of theTown of Mayfield § 202 
[A] [10]). While cages would not generally 
be considered buildings, the Zoning Law 
contains a section on "[w]ord [u]sage" 
stating that "[t]he word 'building' includes 
the word 'structure'" (Zoning Law [2008] 
of the Town of Mayfield § 201). That 
provision clarifies any ambiguity 
concerning the definitions of the relevant 
terms here, as a cage that is built into the 
ground – like these cages apparently are 
– can be considered a structure, and the 
cages are on the same lot as and 
incidental to the use of petitioner's 
residence ... .The code enforcement 
officer did not assert that the cages were 
illegally constructed. Thus, as petitioner is 
carrying on business activities in legally 
constructed accessory structures, he is 
operating a home occupation. Matter of 
Salton v Town of Mayfield Zoning 
Board of Appeals, 516523, 3rd Dept 4-
3-14 
  
  

Zoning Board Misinterpreted Term 
"Auditorium" to Require Fixed Seating and 

Thereby Wrongly Prohibited Use of Property 
as a Night Club or Dance Club 

  
The Third Department determined the zoning 
board of appeals had misinterpreted the term 

"auditorium" in its ruling that a "Rave party," 
night club or dance club violated the permitted 
use of the petitioner's building.  In so ruling, the 
Third Department explained its role in reviewing 
a determination by a zoning board: 
  

Courts will annul a determination of a 
board of zoning appeals only if it is 
irrational or unreasonable ... . Although a 
reviewing court will generally grant 
deference to the interpretation of an 
ambiguous zoning ordinance by a board 
of zoning appeals, where, as here, "the 
issue presented is one of pure legal 
interpretation of the underlying zoning law 
or ordinance, deference is not required" 
... .Moreover, "[z]oning regulations, being 
in derogation of the common law, must be 
strictly construed against the municipality 
which has enacted and seeks to enforce 
them, and any ambiguity in the language 
used must be resolved in favor of the 
property owner"... . 
  
* * * Resolving, as we must, any 
ambiguity in favor of petitioner, we 
conclude that the BZA's determination 
that the proposed use was impermissible 
– based solely upon its limited 
interpretation of the definition of 
auditorium as requiring fixed seating, to 
the exclusion of other commonly 
accepted definitions – was irrational and 
unreasonable... . Albany Basketball & 
Sports Corporation ... v City of Albany, 
517313, 3rd Dept 4-3-14 

  
Criteria for Review of Rulings on Variances 

Explained 
  
The Second Department explained the general 
criteria for reviewing a variance-ruling by a town 
zoning board of appeals (ZBA): 
  

In reaching its determination, the ZBA 
engaged in the balancing test prescribed 
by Town Law § 267-b(3)(b), and properly 
found, inter alia, that the requested 
variances were not substantial, would not 
produce an undesirable change in the 
character of the neighborhood or a 
detriment to nearby properties, and would 
not have an adverse effect or impact on 
the physical or environmental conditions 
in the neighborhood * * * Since the 
determination under review was not 
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illegal, arbitrary and capricious, or an 
abuse of discretion, and was supported 
by a rational basis ..., it must be 
sustained. Matter of Harbor Park 
Realty, LLC v Modelewski, 2014 NY 
Slip Op 02931, 2nd Dept 4-30-14 

 
COURT OF APPEALS 

 
ATTORNEY'S FEES/HUMAN RIGHTS 

LAW 
  

Statutory Attorney's Fees Awarded in a 
Human Rights Law Action Should Not Be 
Added to the Jury Award to Determine the 

Amount of the Contingency Fee 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Lippman, explained how attorney's 
fees should be calculated when there is a 
contingency fee agreement which does not 
make clear how the contingency fee is affected 
by the award of statutory attorney's fees (in 
addition to the jury award) pursuant to the 
Human Rights Law.  The attorney claimed that 
the contingency should be calculated after 
adding the statutory fees to the jury award. The 
court disagreed: 
  

...[B]oth federal precedent and instructive 
decisions from our sister states evince 
that,"absent a contractual provision to the 
contrary, the trend is to calculate the 
contingency fee based on the amount of 
the judgment exclusive of the fee award, 
and then credit the fee award to the client 
as an offset against the contingency fee 
owed. Under this approach, the attorney 
should be entitled to receive either the 
contingent fee calculated on the amount 
of the damage recovery exclusive of any 
court-awarded fees, or the amount of the 
court-awarded fee, whichever is 
greater"... . 
  
In the context of the present case, 
concerning construction of retainer 
agreements in conjunction with attorneys' 
fees awarded pursuant to the NYCHRL 
(New York city Human Rights Law), such 
an approach comports with our precedent 
holding that ambiguous fee agreements 

should be interpreted against the drafting 
attorney ... . 
  
In addition, permitting counsel to collect a 
statutory award that exceeds the amount 
due under a contingency fee agreement 
advances the "uniquely broad and 
remedial purpose" of the NYCHRL by 
incentivizing the private bar to represent 
civil rights plaintiffs even where any 
damage award is likely to be insubstantial 
... . In this regard, freedom of contract is 
also respected since, in the event that the 
statutory award is less than the 
contingency fee, deducting the court-
awarded fees from the sum owed under 
the contract ensures that the attorney 
receives, and the client pays, no more or 
less than they bargained for ... . 
  
On the facts before us, we need not 
decide whether a retainer agreement 
entitling an attorney to court-ordered 
counsel fees in addition to the full 
contingency fee would be enforceable. 
We would note, however, that such an 
arrangement would be subject to requisite 
scrutiny under applicable laws and rules 
controlling the reasonableness of attorney 
compensation... .  Albunio v City of New 
York, 2014 NY Slip Op 02325, CtApp 4-
3-14 

 
CIVIL PROCEDURE 

  
Notice Requirements for a Nonparty 

Subpoena Pursuant to CPLR 3101(a)(4) 
Explained/Criteria for a Motion to Quash and 
Opposition to the Motion to Quash Explained 
  
In a full-fledged opinion by Judge Pigott, the 
Court of Appeals determined the nature of the 
notice requirements for subpoenaing a nonparty 
pursuant to CPLR 3101 (a)(4), and the criteria 
for determining a motion to quash the subpoena: 
  

We conclude that the subpoenaing party 
must first sufficiently state the 
"circumstances or reasons" underlying 
the subpoena (either on the face of the 
subpoena itself or in a notice 
accompanying it), and the witness, in 
moving to quash, must establish either 
that the discovery sought is "utterly 
irrelevant" to the action or that the "futility 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02931.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02931.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02931.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02325.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02325.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02325.htm


112 
 

of the process to uncover anything 
legitimate is inevitable or obvious." 
Should the witness meet this burden, the 
subpoenaing party must then establish 
that the discovery sought is "material and 
necessary" to the prosecution or defense 
of an action, i.e., that it is relevant. Matter 
of Kapon v Koch, 2014 NY Slip Op 
02327, CtApp 4-3-14 
  

Despite the Absence of a Motion to Dismiss 
on Forum Non Conveniens Grounds, the 

Court Properly Dismissed the Action on that 
Ground (After Briefing by the Parties)/The 

Fact that the Underlying Transaction Was to 
Be In American Dollars Was Not Enough to 

Justify Bringing the Action (Involving 
Foreign Banks and Parties) in New York 

State 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Smith, determined Supreme Court 
properly dismissed the action on "forum non 
conveniens" grounds, even though no motion to 
dismiss on that ground had been 
made.  Although Supreme Court raised the 
issue, the court asked to parties to brief it.  In 
addition, the Court of Appeals noted 
that, although the underlying dispute involved 
millions of dollars, the fact that American dollars 
were involved was not enough to hold the case 
in New York State.  The dispute was between a 
bank in Dubai and a partnership (AHAB) in 
Saudi Arabia.  The third-party defendant, Al-
Sanea, was a citizen of Saudi Arabia, and 
another third-party defendant, Awal Bank BSC, 
was headquartered in Bahrain: 
  

We held in VSL Corp. v Dunes Hotels & 
Casinos, Inc. (70 NY2d 948 [1988]) that it 
was error for the Appellate Division to 
dismiss a complaint sua sponte on forum 
non conveniens grounds, adding that 
such a dismissal may occur "only upon 
the motion of a party" (id. at 949). Here, 
though no party formally moved to 
dismiss plaintiff's complaint because of 
the inconvenience of the forum, the issue 
was briefed and argued at Supreme 
Court. We hold that VSL did not bar the 
court from dismissing the complaint under 
these circumstances. We also hold that, 
on this record, Supreme Court was 
correct as a matter of law in dismissing 
both the complaint and the third-party 
complaint. *  *  * 

  
While the idea of dismissing the main 
complaint on forum non conveniens 
grounds was first mentioned by the 
Supreme Court Justice, he gave the 
parties a full opportunity to address the 
issue — indeed, he asked them to do so. 
Al-Sanea argued in favor of dismissing 
the complaint on forum non conveniens 
grounds, though he did not serve motion 
papers seeking that relief. We see no 
reason to read CPLR 327(a) as 
prohibiting a forum non conveniens 
dismissal where only the formality of a 
document labeled "notice of motion" was 
lacking, and where AHAB, the only party 
opposed to dismissal, neither objected to 
nor was prejudiced by the omission of 
that formality. * * * 
  
Our State's interest in the integrity of its 
banks is indeed compelling, but it is not 
significantly threatened every time one 
foreign national, effecting what is alleged 
to be a fraudulent transaction, moves 
dollars through a bank in New York. 
Indeed, the parties here agree that, as a 
practical matter, any dollar transaction 
comparable in size to the one now at 
issue must go through New York ... . That 
does not mean that every major fraud 
case in the world in which dollars are 
involved belongs in the New York courts. 
New York's interest in its banking system 
"is not a trump to be played whenever a 
party to such a transaction seeks to use 
our courts for a lawsuit with little or no 
apparent contact with New York" ... 
. Mashreqbank PSC v Ahmed Hamad 
Al Gosaib i & Bros Co, 2014 NY Slip 
Op 02381, CtApp 4-8-14 

  
 

CIVIL PROCEDURE/ATTORNEY 
DECEIT 

  
Action for Attorney Deceit Originated in New 
York Common Law, Not Statutory Law---Six-

Year "Catch All" Statute of Limitations 
Applies 

  
The Court of Appeals, in a full-fledged opinion 
Judge Read, determined that an action for 
attorney deceit (Judiciary Law 487) was 
governed by the six-year "catch-all" statute of 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02327.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02327.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02327.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02381.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02381.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02381.htm


113 
 

limitations (CPLR 213(1)), not the three-year 
statute (CPLR 214(2)). The question came down 
to whether the attorney-deceit action stemmed 
from a statute or from the common law. The 
Court noted that the statutory law of England 
was incorporated into New York's common law 
before the first New York statute dealing with 
attorney deceit was enacted.  Therefore the 
"catch-all" six-year statute applied: 
  

A cause of action for attorney deceit 
... existed as part of New York's common 
law before the first New York statute 
governing attorney deceit was enacted in 
1787 ... . The 1787 statute enhanced the 
penalties for attorney deceit by adding an 
award for treble damages, but did not 
create the cause of action ... .Thus, even 
if a claim for attorney deceit originated in 
the first Statute of Westminster rather 
than preexisting English common law ..., 
liability for attorney deceit existed at New 
York common law prior to 1787. As a 
result, claims for attorney deceit are 
subject to the six-year statute of 
limitations in CPLR 213 (1). Melcher v 
Greenberg Traurig LLP, 2014 NY Slip 
Op 02213, CtApp 4-1-14 

  

CONTRACT LAW/DAMAGES 
  

Plaintiff's Lost Profits Deemed "General 
Damages," Not "Consequential Damages," 

Re: a Distribution Contract in which Plaintiff 
Agreed to Resell Defendant's Product 

  
In a full-fledged opinion by Judge Rivera, over a 
dissent, the Court of Appeals determined that, 
under the facts, lost profits were "general," not 
"consequential" damages.  The distribution 
contract was for "CoStar stents" (manufactured 
by defendant) used in medical procedures. The 
contract called for plaintiff to resell defendant's 
stents. The resale price was the benchmark for 
the price of the transfer of the stents to plaintiff 
for resale. The distribution contract had 
precluded recovery for consequential damages. 
Plaintiff sought its lost profits as general 
damages: 
  

The agreement was not a simple resale 
contract, where one party buys a product 
at a set price to sell at whatever the 
market may bear. Rather, the price 
plaintiff paid defendant reflected the 

actual sales, and sales price, of CoStar 
stents. The agreement required plaintiff to 
pay defendant a transfer price calculated 
as a percentage of plaintiff's net sales of 
Costar: 61% for direct sales and 75% for 
indirect sales. Each quarter, the parties 
would calculate a minimum price based 
on net sales during the preceding quarter. 
Plaintiff remained obligated to pay 
defendant the full transfer price for its 
sales, even when the actual sales price 
exceeded the minimum price. Thus, the 
contract would only operate if plaintiff sold 
stents, and the payment defendant 
received bore a direct relationship to the 
market price plaintiff could 
obtain.  Indirect sales were sales made 
by affiliates. * * * 
  
General damages "are the natural and 
probable consequence of the breach" of a 
contract ... . They include "money that the 
breaching party agreed to pay under the 
contract.. . By contrast, consequential, or 
special, damages do not "directly flow 
from the breach" ... . "The distinction 
between general and special contract 
damages is well defined, but its 
application to specific contracts and 
controversies is usually more elusive" ... . 
Lost profits may be either general or 
consequential damages, depending on 
whether the non-breaching party 
bargained for such profits and they are 
"the direct and immediate fruits of the 
contract" ... . Otherwise, where the 
damages reflect a "loss of profits on 
collateral business arrangements," they 
are only recoverable when "(1) it is 
demonstrated with certainty that the 
damages have been caused by the 
breach, (2) the extent of the loss is 
capable of proof with reasonable 
certainty, and (3) it is established that the 
damages were fairly within the 
contemplation of the parties"... .  * * * 
  
Here, the agreement used plaintiff's 
resale price as a benchmark for the 
transfer price. The contract clearly 
contemplated that plaintiff would resell 
defendant's stents. That was the very 
essence of the contract. Any lost profits 
resulting from a breach would be the 
"natural and probable consequence" of 
that breach .... . 
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Although the lost profits sought by plaintiff 
are not specifically identified in the 
agreement, it cannot be said that 
defendant did not agree to pay them 
under the contract, as these profits flow 
directly from the pricing formula. The 
purpose of the agreement was to resell. 
Indeed, defendant ... sought to enter a 
market unavailable to it by capitalizing on 
plaintiff's distribution network. The fact is 
that both defendant and plaintiff 
depended on the product's resale for their 
respective payments. Biotronik AG v 
Conor Medsystems Ireland Ltd, 8, Ct 
App 3-27-14 

 
CRIMINAL LAW 

  
Defendant Entitled to a Hearing on His 

Motion to Vacate His Conviction/Defense 
Counsel's Failure to Move to Suppress 

Statements, to Challenge Search Warrants, 
to Request Discovery and to Object to the 

Conduct of the Prosecutor Raised Questions 
of Effective Assistance 

  
The Court of Appeals determined questions 
about the effectiveness of defense counsel 
warranted a hearing on defendant's motion to 
vacate his conviction.  The court found defense 
counsel's explanation for failing to move to 
suppress defendant's statements (he was 
interrogated for 26 hours), failure to challenge 
search warrants, failure to make certain 
discovery requests and failure to object to the 
conduct of the prosecutor, inadequate: 
  

[Defense counsel's] affirmation did not, 
however, address why suppression could 
not have been sought on the basis of: the 
26-hour interrogation at a State Police 
barracks, which occurred in a room that 
may have been locked at times; the 
possible use of handcuffs, shackles and a 
"jail suit" during such questioning; and a 
purported refusal by the police to contact 
the lawyer who was representing 
defendant in a pending criminal case 
because defendant's request for legal 
assistance was deemed "too late." Nor 
did [defense counsel] provide an 
explanation for failing to challenge the 
various search warrants that were issued 
or the evidence that was obtained by the 

police. [Defense counsel] also did not 
attempt to justify several potential trial 
errors that were noted by the Appellate 
Division (including the possibility of 
inadequate discovery requests and the 
failure to object to prosecutorial conduct 
that County Court felt compelled to 
address sua sponte as "grossly 
improper"). In these particular 
circumstances, we conclude that there 
were sufficient questions of fact as to 
whether [defense counsel]  had an 
adequate explanation for his alleged 
deficiencies. Defendant is therefore 
entitled to an opportunity to establish that 
he was deprived of meaningful legal 
representation ... . People v Zeh, 33, Ct 
App 3-27-14 

 

No Probable Cause for Disorderly Conduct 
Arrest/Defendant Was Standing in Front of a 

Store with Three Others All of 
Whom Refused Police Officer's Request to 

Move 
  
The Court of Appeals determined the presence 
of three reputed gang members in front of a 
store, one of whom was partially blocking the 
door, was not enough to support a disorderly 
conduct charge.  Evidence seized as a result of 
arrest should therefore have been suppressed: 
  

The applicable statute is Penal Law § 
240.20 (6), which says: "A person is guilty 
of disorderly conduct when, with intent to 
cause public inconvenience, annoyance 
or alarm, or recklessly creating a risk 
thereof:. . . ."6. He congregates with other 
persons in a public place and refuses to 
comply with a lawful order of the police to 
disperse;" 
  
We have made clear that evidence of 
actual or threatened public harm 
("inconvenience, annoyance or alarm") is 
a necessary element of a valid disorderly 
conduct charge ... . Here, the evidence 
was insufficient to provide the arresting 
officer with probable cause to believe that 
defendant either intended to cause public 
inconvenience, annoyance or alarm or 
was reckless in creating a risk of those 
consequences. According to the officer's 
testimony at the suppression hearing, 
defendant stood with three other young 
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men, reputed to be gang members, on a 
street corner, and the four refused to 
move when asked to do so by the police. 
The only evidence of any possible impact 
on the public resulting from their 
presence was the officer's testimony that 
one of defendant's companions "was 
partially blocking" the entrance to a store 
by standing in front of it.  Defendant and 
the other two men were close to the door, 
but not in front of it. There is no evidence 
that anyone trying to enter or leave the 
store was actually obstructed. This was 
not sufficient to satisfy the public harm 
element of the statute.  People v 
Johnson, 2014 NY Slip Op 02217, 
CtApp 4-1-14 

 
Criteria for Submission of Lesser Included 

Offense Explained 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Read, over a dissent, determined the 
trial court properly refused to submit the lesser 
included offence of reckless manslaughter to the 
jury.  The victim died of a deep, forceful stab 
wound.  The pathologist testified the wound 
could not have been inflicted by waving a knife 
around, which is what the defendant claimed he 
did.  In explaining the criteria for submission of a 
lesser included offense, the Court of Appeals 
wrote: 
  

A party who seeks to have a lesser 
included crime charged to the jury must 
satisfy a two-pronged inquiry. First, the 
crime must be a lesser included offense 
within the meaning of Criminal Procedure 
Law § 1.20 (37). Here, defendant asked 
the trial judge to charge second-degree 
manslaughter, which is a lesser included 
crime of second-degree intentional 
murder ... . Second, the party making the 
request for a charge-down "must then 
show that there is a reasonable view of 
the evidence in the particular case that 
would support a finding that [the 
defendant] committed the lesser included 
offense, but not the greater" (...Criminal 
Procedure Law § 300.50 [1]...). In 
assessing whether there is a "reasonable 
view of the evidence," the proof must be 
looked at "in the light most favorable to 
the defendant" ..., which requires 
awareness of "the jury's right to accept 
some part of the evidence presented by 

either side and reject other parts of that 
proof" ... . We have never, however, 
"countenance[d] selective dissection of 
the integrated testimony of a single 
witness as to whom credibility, or 
incredibility, could only be a constant 
factor" ... . 
  
A "reasonable view of the evidence" does 
not mean, as defendant insists, that a trial 
court must charge reckless manslaughter 
as a lesser included offense of second-
degree murder unless the record 
"completely excludes the possibility that 
the defendant acted recklessly." People v 
Rivera, 2014 NY Slip Op 02379, CtApp 
4-8-14 
  

CRIMINAL LAW/APPEALS 
  

Jury Should Have Been Instructed that It 
Could Determine Whether Witness Was an 

Accomplice and Assess the Witness' 
Credibility Accordingly/Propriety of Jury 
Instruction Is Reviewable by the Court of 

Appeals as a Matter of Law 
  
In a full-fledged opinion by Judge Rivera, over a 
dissent, the Court of Appeals determined the 
trial court committed reversible error by refusing 
defendant's request for an "accomplice-in-fact" 
jury instruction.  The defendant's conviction for 
manslaughter for participation in a beating death 
involving several assailants was based in large 
part upon the testimony of an eyewitness.  The 
Court of Appeals found that there was enough 
evidence of the eyewitness' participation in the 
crime to warrant an instruction which would 
allow the jury to determine if the eyewitness was 
an accomplice and to assess the eyewitness' 
credibility accordingly.  The Court explained the 
"accomplice as a matter of law" and 
"accomplice-in-fact" theories: 
  

An accomplice is "a witness in a criminal 
action who, according to the evidence 
adduced in such action, may reasonably 
be considered to have participated in: (a) 
[t]he offense charged; or (b) [a]n offense 
based upon the same or some of the 
same facts or conduct which constitute 
the offense charged" (CPL 60.22 [2]). 
Under our criminal law, "[a] defendant 
may not be convicted of any offense upon 
the testimony of an accomplice 
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unsupported by corroborative evidence 
tending to connect the defendant with the 
commission of such offense" (CPL 60.22 
[1]). Testimony of such a witness, marked 
by obvious self interest, carries the 
potential for falsification to avoid 
prosecution ... . * * * 

  
Where the court determines on the 
evidence that a witness comes within the 
meaning of CPL 60.22 (2), the witness is 
an accomplice as a matter of law, and the 
court must instruct the jury that the 
witness is an accomplice and subject to 
the statutory corroboration requirement ... 
. * * * In a case where the court concludes 
that a factual dispute exists as to whether 
the witness is an accomplice under the 
statute, the factual question is left for the 
jury to resolve... . * * * 

  
We have found a witness is an 
accomplice as a matter of law where, for 
example, the witness pleads guilty to 
aiding the defendant in the commission of 
the crime ..., or otherwise confirms 
participation or assisting in the charged 
crime ... . 

  
In contrast, the witness may be found to 
be an accomplice in fact where there are 
factual disputes as to the witness's 
participation or intent, such that "different 
inferences may reasonably be drawn" 
from the evidence as to the witness's role 
as an accomplice ... .  * * *  The propriety 
of a jury instruction is reviewable as a 
matter of law... .  People v Sage, 2014 
NY Slip Op 02214, CtApp 4-1-14 
  

  
Appeals Not Pursued for a Decade or More 

Properly Dismissed 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Smith, determined, with respect to 
three of four defendants, dismissal of 
the appeals was appropriate. The appeals were 
not pursued for more than a decade, in one case 
more than two decades, after the filing of the 
notices of appeal, and the excuses for inaction 
were found insufficient.  With respect to the 
fourth defendant, counsel had never reviewed 
the record. Therefore, defendant's right to 
appellate counsel had not been honored. The 
matter was sent back for the appointment of 

appellate counsel and submissions, after which 
the motion to dismiss the appeal could be 
properly considered.  People v Perez, 2014 NY 
Slip Op 02326, CtApp 4-3-13 

 
CRIMINAL LAW/CONSTITUTIONAL 

LAW 
  

Because Defendant's Resentence to Remedy 
the Failure to Impose a Period of Post-
Release Supervision Was On Appeal, 

Defendant Had Not Acquired a Legitimate 
Expectation of Finality in His Sentence such 

that the Double Jeopardy Clause Was 
Implicated 

  
In a full-fledged opinion by Judge Lippman, the 
Court of Appeals determined, under the 
facts, the imposition of a period of post-release 
supervision [PRS] after defendant completed his 
sentence (which was illegal because it did not 
include a period of post-release supervision) did 
not violate the Double Jeopardy 
clause.  Because the resentence was being 
appealed, the defendant had not yet "acquired a 
legitimate expectation of finality in his sentence:" 
  

Defendant ... moved to vacate his 
conviction under Criminal Procedure Law 
(CPL) 440.10. Supreme Court denied the 
motion to vacate the conviction. The court 
nevertheless noted that defendant's 
sentence was illegal because it did not 
include the mandatory term of PRS 
... and ordered that defendant be 
resentenced. Defendant was conditionally 
released in May 2008. One month later, 
Supreme Court resentenced defendant to 
the original concurrent terms of 
imprisonment, as well as a five-year term 
of PRS. In October 2009, the maximum 
term of his prison sentence passed.   * * * 
  
The protection against multiple 
punishments protects defendants from 
having their sentences increased once 
they have acquired "legitimate 
expectations of finality" therein (Williams, 
14 NY3d at 214). We explained in 
Williams that a defendant may acquire a 
legitimate expectation of finality in an 
illegal sentence only once "the direct 
appeal has been completed (or the time 
to appeal has expired)" and the sentence 
has been served (id. at 217). 
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In Velez [19 NY3d 642] , we addressed 
whether a defendant acquired a 
legitimate expectation of finality in an 
illegal sentence where a resentencing 
proceeding had been instituted but the 
term of PRS had not yet been imposed 
prior to the expiration of the sentence. We 
held that the defendant ... acquired a 
legitimate expectation of finality (19 NY3d 
at 650). In this case, defendant has 
served his sentence, but the direct appeal 
of that sentence is not over; it presently 
is before us. Consequently, defendant 
has not acquired a legitimate expectation 
of finality in his sentence.  People v 
Cintron, 35, Ct App 3-27-14 

 
EMPLOYMENT LAW/CIVIL SERVICE 

LAW/MUNICIPAL LAW 
  

No Private Right of Action for Unequal Pay 
Under Civil Service Law Section 115 

  
The Court of Appeals, over a dissent, 
determined Civil Service Law section 115 does 
not create a private right of action concerning 
unequal pay for the same work.  Rather, section 
115 merely states a policy, unenforceable by the 
courts: 
  

Civil Service Law Article VIII, 
"Classification and Compensation of 
Employees", contains three titles, the first 
of which (Title A), entitled, "Classification 
and Allocation of Positions", begins with 
section 115, "Policy of the state," which 
provides: "In order to attract unusual merit 
and ability to the service of the state of 
New York, to stimulate higher efficiency 
among the personnel, to provide skilled 
leadership in administrative departments, 
to reward merit and to insure to the 
people and the taxpayers of the state of 
New York the highest return in services 
for the necessary costs of government, it 
is hereby declared to be the policy of the 
state to provide equal pay for equal work, 
and regular increases in pay in proper 
proportion to increase of ability, increase 
of output and increase of equality of work 
demonstrated in service." 
  
Courts of this State have routinely 
interpreted section 115 and its 

predecessor, the nearly identically-
worded former Civil Service Law § 37, as 
merely enunciating a policy, conferring no 
jurisdiction on a court to enforce what is 
simply that - a statement of policy... .   * * 
* 
  
It is clear that Section 115 is a preamble 
to Civil Service Law article VIII, and no 
private right of action flows from it. Article 
14 of the Civil Service Law (the Taylor 
Law) provides the mechanism for 
represented employees to challenge 
alleged wage disparities between 
classifications. Matter of Subway 
Surface Supervisors Assn v New York 
City Tr Auth, 2014 NY Slip Op 02380, 
CtApp 4-8-14 
 

 
EMPLOYMENT LAW/HUMAN RIGHTS 

LAW 
   

In Disability Discrimination Suits Brought 
Under the NYS and NYC Human Rights Law, 

to Prevail on Summary Judgment, the 
Employer Must Demonstrate It Engaged in a 
Good Faith Interactive Process to Consider a 

Proposed Accommodation 
  
In a full-fledged opinion by Judge Abdus-
Salaam, the Court of Appeals determined that to 
prevail on a motion for summary judgment in a 
disability discrimination action brought under the 
New York State Human Rights Law and the New 
York City Human Rights Law, the employer must 
demonstrate it engaged in a good faith 
interactive process to consider the 
reasonableness of a proposed accommodation 
to the disability.  The failure to so demonstrate in 
this case precluded summary judgment.  The 
employee had developed a lung condition which 
required that he not be exposed to construction 
dust.  His job required that he visit construction 
sites.  With respect to the consideration of a 
proposed accommodation in the context of a 
summary judgment motion, the court wrote: 
  

In light of the importance of the 
employer's consideration of the 
employee's proposed accommodation, 
the employer normally cannot obtain 
summary judgment on a State HRL claim 
unless the record demonstrates that there 
is no triable issue of fact as to whether 
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the employer duly considered the 
requested accommodation. And, the 
employer cannot present such a record if 
the employer has not engaged in 
interactions with the employee revealing 
at least some deliberation upon the 
viability of the employee's request. 
Consequently, to prevail on a summary 
judgment motion with respect to a State 
HRL claim, the employer must show that 
it "engage[d] in a good faith interactive 
process that assesse[d] the needs of the 
disabled individual and the 
reasonableness of the accommodation 
requested" ... . And, because the City 
HRL provides broader protections against 
disability discrimination than the State 
HRL, the City HRL unquestionably 
forecloses summary judgment where the 
employer has not engaged in a good faith 
interactive process regarding a 
specifically requested accommodation 
... .  Jacobsen v New York City Health 
and Hospitals Corporation, 34, Ct App 
3-27-14 

  
EMPLOYMENT LAW/RETIREMENT 

AND SOCIAL SECURITY LAW 
  

No Credit for Civilian Service Under Post 
December 19, 1990, Tier 3 CO-20 Retirement 
Plan (Re: 20 Year Early Service Retirement) 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Read, determined that a corrections 
officer, a post December 19, 1990, member of 
the Tier 3 CO-20 New York City Department of 
Corrections (DOC) retirement plan established 
by Retirement and Social Security Law 504-a, 
was not entitled to an additional pension 
benefit based upon his three years as a non-
uniformed civilian employee of the NYC 
Department of Environmental Protection (DEP). 
Therefore, the New York City Employees' 
Retirement System (NYCERS) properly did not 
consider the civilian service for the DEP in 
calculating the corrections officer's pension 
benefit: 
  

... [F]or post-December 19, 1990 Tier 3 
CO-20 plan members, unlike the other 
participants in Tier 3 CO-20 plans 
established by chapter 936, only 
allowable correction service (i.e., 
uniformed service) counts towards 

eligibility for 20-year early service 
retirement ... . Matter of Kaslow v City 
of New York, 2014 NY Slip Op 02324, 4-

3-14  
 

EMPLOYMENT 
LAW/UNIONS/UNINCORPORATED 

ASSOCIATIONS 
  

A Union Is Not an Entity Separate from Its 
Members---A Union, Therefore, Can Not Be 
Sued By a Member Unless Every Member 

Participated In the Action Which Gave Rise 
to the Suit 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Abdus-Salaam, over a dissent, upheld 
the so-called "Martin" rule (Martin v Curran, 303 
NY 276 [1951]) which prohibits a suit against an 
unincorporated association, here a union, unless 
the suit can be maintained against every 
member of the association.  The executive 
board of the union decided against taking 
plaintiff's grievance to arbitration. Because only 
the executive board participated in the decision, 
plaintiff's suit against the union was prohibited 
by statute: 
  

In a 4-3 decision authored by Judge 
Desmond, this Court held in Martin that a 
voluntary unincorporated association "is 
neither a partnership nor a corporation. It 
is not an artificial person, and has no 
existence independent of its members" 
(303 NY at 280). The Court determined 
that "for better or worse, wisely or 
otherwise, the Legislature has limited . . . 
suits against association officers, whether 
for breaches of agreements or for tortious 
wrongs, to cases where the individual 
liability of every single member can be 
alleged and proven" (id. at 282). Although 
there were policy considerations that 
might suggest a different result, the 
Martin Court was "under the command of 
a plainly stated, plainly applicable statute, 
uniformly held by this court, for many 
years, to require pleading and proof of 
authorization or ratification by all the 
members of the group" (id. at 280). That 
statute, General Associations Law § 13, 
is entitled "Action or proceeding against 
unincorporated association" and provides: 
"An action or special proceeding may be 
maintained, against the president or 
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treasurer of such an association, to 
recover any property, or upon any cause 
of action, for or upon which the plaintiff 
may maintain such an action or special 
proceeding, against all the associates, by 
reason of their interest or ownership, or 
claim of ownership therein, either jointly 
or in common, or their liability therefor, 
either jointly or severally. Any partnership, 
or other company of persons, which has a 
president or treasurer, is deemed an 
association within the meaning of this 
section."The Martin Court also noted that 
McCabe v Longfellow (133 NY 89 [1892]), 
the leading case on the right to maintain 
an action against an unincorporated 
association, held that a plaintiff could not 
maintain an action against the officer of 
an unincorporated association "unless the 
debt which he seeks to recover is one 
upon which he could maintain an action 
against all the associates by reason of 
their liability therefor" (303 NY at 281...), 
and that there had been a "line of 
consistent decisions to that effect" since 
McCabe. Ultimately, the Martin Court 
concluded that, because a labor union is 
a voluntary unincorporated association, 
the plaintiff was required to plead and 
prove that each member of the union 
authorized or ratified the alleged wrongful 
conduct.  Palladino v CNY Centro Inc, 
2014 NY Slip Po 02378, CtApp 4-8-14 
 
 

ENVIRONMENTAL LAW/CIVIL 
PROCEDURE 

  
Owners of Land Slated for Development Had 
Standing to Challenge Procedures Used by 

the NYS Department of Environmental 
Conservation to Amend Regulations 

Affecting Endangered Species/The Land 
In Question Was Home to Two Endangered 

Species/Therefore the Amendments Affected 
the Land Owners Differently from the Public 

at Large 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Lippman, determined that the 
petitioners (land owners) had standing to raise 
claims that the NYS Department of 
Environmental Conservation failed to adhere to 
certain procedural requirements before adopting 
amendments aimed at protecting endangered 

species.  The land, which was designated for 
economic development, was home to two 
endangered species.  The Court explained why 
the petitioners had alleged a unique "injury," 
different from injury to the public at large, which 
comported standing to raise the procedural 
claims: 
  

Standing is a threshold determination, 
resting in part on policy considerations, 
that a person should be allowed access 
to the courts to adjudicate the merits of a 
particular dispute that satisfies the other 
justiciability criteria" ... . Petitioner has the 
burden of establishing both an injury in 
fact and that the asserted injury is within 
the zone of interests sought to be 
protected by the statute alleged to have 
been violated ... . In land use matters, 
moreover, petitioner "must show that it 
would suffer direct harm, injury that is in 
some way different from that of the public 
at large" ... . These requirements ensure 
that the courts are adjudicating actual 
controversies for parties that have a 
genuine stake in the litigation ... . * * * 
  
Petitioners, governmental entities titled to 
land for the purpose of redevelopment, 
whose property is subject to the amended 
regulations, have alleged a sufficient 
injury in fact for these purposes. We do 
not, and need not, decide whether land 
ownership, by itself, could satisfy the 
injury requirement. As the United States 
Supreme Court has recognized, a 
litigant's " some day' intentions -— 
without any description of concrete plans, 
or indeed even any specification of when 
the some day will be —- do not support a 
finding of the actual or imminent' injury 
that our cases require" ... . Here, 
however, there is more than an 
amorphous allegation of potential future 
injury. Petitioners have asserted a 
concrete interest in the matter the agency 
is regulating, and a concrete injury from 
the agency's failure to follow procedure. 
Moreover, in connection with [a] prior 
proposal to subdivide the land at issue, 
DEC provided them with an outline for a 
comprehensive habitat protection plan 
and indicated its intention to serve as 
lead agency for the purposes of SEQRA 
(State Environment Quality Review 
Act) review. Petitioners' allegations are 

http://www.nycourts.gov/reporter/3dseries/2014/2014_02378.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_02378.htm
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sufficient to satisfy the requirements that 
they have an actual stake in the litigation 
and suffer a harm that is different from 
that of the public at large... . 
  
Petitioners further allege that the violation 
of these procedural statutes deprived 
them of an adequate "airing" of the 
relevant issues and impacts of the 
proposed amendments, as well as an 
accurate assessment of the projected 
costs involved. The asserted statutory 
provisions set forth certain procedural 
steps to be followed when promulgating 
rules or regulations. The alleged 
violations, including the deprivation of an 
opportunity to be heard, constitute injuries 
to petitioners within the zone of interests 
sought to be protected by the statutes. 
Most significantly, to deny petitioners 
standing in this case would have the 
effect of insulating these amendments 
from timely procedural challenge — a 
result that is contrary to the public interest 
... . Given the compressed four-month 
statute of limitations (see SAPA 202 [8]), 
we would be erecting an "impenetrable 
barrier" to any review of this facet of the 
administrative action... .  Matter of 
Association for a Better Long Is Inc v 
New York State Dept of Envtl 
Conservation 2014 NY Slip Op 02216, 
CtApp 4-1-14 
 

EVIDENCE/LANDLORD-TENANT 
  

Tenant Unable to Raise Question of Fact 
About Whether Dampness and Mold Caused 
Her Physical Ailments/The Proof of General 
and Specific Causation Fell Short of Meeting 
the Frye Criteria for Scientific Tests Deemed 

"Generally Acceptable as Reliable" in the 
Scientific Community 

  
In a full-fledged opinion by Judge Read, the 
Court of Appeals determined plaintiff was unable 
to raise a triable issue of fact about whether her 
physical injuries were caused by indoor 
exposure to dampness and mold.  The court did 
an extensive analysis of the expert evidence and 
determined, with respect to the Frye [293 F 
1013] criteria, although "links" between plaintiff's 
injuries and dampness and mold had been 
established,  the cause and effect relationship 

required under the Frye criteria had not been 
established: 
  

In Frye v United States (293 F 1013, 
1014 [DC Cir 1923]), the court rejected 
the testimony of a defense expert 
regarding the results of a "systolic blood 
pressure deception test" -- an early type 
of polygraph test -- because it had not yet 
"gained such standing and scientific 
recognition among physiological and 
psychological authorities as would justify 
the courts in admitting expert testimony 
deduced from the discovery, 
development, and experiments thus far 
made." While the Frye test turns on 
acceptance by the relevant scientific 
community, we have never insisted that 
the particular procedure be "'unanimously 
indorsed'" by scientists rather than 
"'generally acceptable as reliable'" ... . * * 
* 
  
Thus, studies that show an association 
between a damp and moldy indoor 
environment and the medical conditions 
that [plaintiff's expert]  attributes to 
[plaintiff's] exposure to mold 
(bronchialasthma, rhino-sinusitis, 
hypersensitivity reactions and irritation 
reactions of the skin and mucous 
membranes) do not establish that the 
relevant scientific community generally 
accepts that molds cause these adverse 
health effects. But such studies 
necessarily furnish "some support" for 
causation since there can be no 
causation without an association 
(although, as explained, there can be an 
association without causation). For these 
reasons, the Appellate Division was 
incorrect when it ruled that the Frye 
standard was satisfied in this case 
because [plaintiff's expert's] opinions as 
to general causation find "some support" 
in the record. In sum, then, [plaintiff] has 
not raised a triable issue of fact with 
respect to general causation. 
  
Additionally, even assuming that 
[plaintiff] demonstrated general causation, 
she did not show the necessary specific 
causation. Cornell v 360 West 51st 
Street Realty, LLC, 16, CtApp 3-27-14 
  
 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02216.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02216.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02216.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02216.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02216.htm
http://www.nycourts.gov/ctapps/Decisions/2014/Mar14/16opn14-Decision.pdf
http://www.nycourts.gov/ctapps/Decisions/2014/Mar14/16opn14-Decision.pdf
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FAMILY LAW/PERSONS IN NEED OF 
SUPERVISION (PINS)/JUVENILE 
DELINQUENCY/CRIMINAL LAW 

  
Gabriela A's Actions Constituted 

Disobedience Under PINS Criteria, Not 
Criminal Actions (Resisting 

Arrest/Obstruction of Governmental 
Administration) Under Juvenile Delinquency 

Criteria 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Read, over a dissent, determined, 
under the facts,  a "Person In Need of 
Supervision (PINS)" should not have been 
adjudicated a juvenile delinquent.  Gabriela A., a 
PINS who had left the non-secure facility where 
she was placed, apparently resisted to some 
extent when police officers came to return her to 
the facility. After the fact-finding hearing, 
Gabriela A was placed in a secure facility 
pending disposition. Family Court ultimately 
determined Gabriela A was a juvenile delinquent 
finding Gabriele A had committed acts, which, if 
committed by an adult, would constitute 
the criminal offenses of obstruction of 
governmental administration and resisting 
arrest. The Court of Appeals did not rule out the 
procedure used by Family Court, which 
essentially converted a PINS proceeding to a 
Juvenile delinquency proceeding. Rather, the 
court determined, under the facts, Gabriela A's 
behavior was properly characterized as PINS 
behavior, not criminal behavior: 
  

The crime of resisting arrest requires that 
a person intentionally prevent "an 
authorized arrest" (Penal Law § 205.30). 
The restraint of a PINS pursuant to 
Family Court Act § 718, however, is not 
the same as a criminal arrest ... . A PINS 
proceeding is fundamentally civil in 
nature. ... Thus, a PINS who resists being 
restrained or transported back to a 
placement facility is not resisting arrest 
within the meaning of Penal Law § 
205.30. 
  
Next, a person is guilty of the 
misdemeanor of obstructing 
governmental administration when he or 
she "intentionally obstructs, impairs or 
perverts the administration of law or other 
governmental function or prevents or 
attempts to prevent a public servant from 

performing an official function, by means 
of intimidation, physical force or 
interference" (Penal Law § 195.05). 
Probation officers qualify as "public 
servants" within the broad definition 
supplied in the Penal Law (see Penal Law 
§ 10.00 [15]), and Gabriela A. admitted 
that she wanted to "make it hard" for 
Officer Flores and the other probation 
officers to handcuff and take her to the 
non-secure facility. On the other hand, 
the legislature has defined a PINS to 
include someone who is "habitually 
disobedient and beyond the lawful control 
of . . . lawful authority" (Family Court Act 
§ 712 [a]). Thus, a PINS's disobedience 
and obstruction of "lawful authority" is not 
necessarily the same as an adult's. Since 
Family Court Act §§ 720 (1) and (2) forbid 
placement of a PINS in a secure facility, 
the legislature surely did not intend the 
type of behavior that might cause a child 
to be designated a PINS in the first place 
to become the basis for secure detention 
... .  Matter of Gabriela A, 2014 NY Slip 
Op 02376, CtApp, 4-8-14 
  

NEGLIGENCE/PRODUCT LIABILTY 
  

A Third-Party's Removal of a Safety Device 
Did Not Require Summary Judgment In 

Favor of the Manufacturer, Even though the 
Safety Device Would Have Prevented the 

Injury/There Was Evidence the Safety Device 
Itself Was Defective, Leading to Its Removal 

by the Third Party/Therefore, the "Substantial 
Modification" Defense Did Not Insulate the 
Manufacturer from Liability as a Matter of 

Law 
  
In a full-fledged opinion by Judge Abdus-
Salaam, over a dissent, the Court of Appeals 
determined the defendant manufacturer of a 
post-hole digger did not demonstrate entitlement 
to summary judgment dismissing the product 
liability suit because a plastic safety 
shield (which would have prevented the injury) 
had been removed by a third party after the sale 
(the "substantial modification" defense).  There 
was evidence that the plastic shield was 
defective in that it wore out prematurely: 
  

If the defendant establishes prima facie 
entitlement to summary judgment based 
on substantial modification, the burden 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02376.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02376.htm


122 
 

shifts to the plaintiff to come forward with 
evidentiary proof in admissible form 
demonstrating "the existence of material 
issues of fact which require a trial of the 
action" .... . The plaintiff may overcome a 
substantial modification defense by 
demonstrating that the post-sale 
modification did not render a "safe 
product defective" because the product 
incorporated a defectively designed 
safety feature at the time of sale ... . In 
other words, the plaintiff must raise a 
triable issue of fact whether the safety 
feature "was not reasonably safe and that 
the defective design was a substantial 
factor in causing plaintiff's injury" ... . * * * 

  
...[I]f a plaintiff establishes the existence 
of material issues of fact concerning the 
defective design of a safety feature, the 
defendant will not automatically prevail on 
summary judgment simply because that 
safety feature was modified post sale. 
The substantial modification defense is 
intended to insulate manufacturers and 
others in the distribution chain from 
liability for injuries that would never have 
arisen but for the post-sale modification of 
a safety feature on an otherwise safe 
product. [It] does not, however, mandate 
summary disposal of cases where the 
plaintiff raises a colorable claim that the 
product was dangerous because of a 
defectively designed safety feature and 
notwithstanding the modification by the 
third party. We agree with the Appellate 
Division that, on this record, plaintiff 
established the existence of material 
issues of fact sufficient to overcome 
defendants' substantial modification 
defense. Hoover v New Holland N Am 
Inc, 2014 NY Slip Op 02215, CtApp 4-1-
14 
  
 

NEGLIGENCE/WORKERS' 
COMPENSATION LAW 

  
Cannot Sue Vehicle Owner as Vicariously 
Liable Under Vehicle and Traffic Law 388 

Where Driver is Immunized from Suit Under 
Workers' Compensation Law 29 (6) 

  
In a full-fledged opinion by Judge Graffeo, the 
Court of Appeals determined that "a defendant 

may [not] pursue a third-party contribution claim 
under New York Vehicle and Traffic Law 
[section] 388 against the owner of a vehicle, 
where the vehicle driver's negligence was a 
substantial factor in causing the plaintiff's 
injuries, but the driver is protected from suit by 
the exclusive remedy provision of New York 
Workers' Compensation Law [section] 29 
(6)...".  Here the driver, who was determined to 
be negligent (90%), was using her husband's car 
to drive a co-worker to a business meeting. The 
co-worker was injured and his exclusive remedy 
against the driver was under the Workers' 
Compensation Law.  The co-worker sued the 
driver of the other car, who was also determined 
to be negligent (10%).  The owner of that car 
(the driver's husband) then sued the owner of 
the car in which the co-worker was riding (the 
employee-driver's husband) under Vehicle and 
Traffic Law section 388 for contribution and 
indemnification: 
  

In sum, we hold that a defendant may not 
pursue a third-party contribution claim 
under Vehicle and Traffic Law § 388 
against a vehicle owner where the driver's 
negligence was a cause of the plaintiff's 
injuries, but the driver is insulated from a 
lawsuit under Workers' Compensation 
Law § 29 (6).  Isabella...Hallock... v 
Koubek, 45, Ct App 3-27-14 
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“How to Destroy a Planet Without 

Really Trying:” An Excerpt from an 

Article by Noam Chomsky 

Over the past year or so, several articles 

and studies about the need to keep 

fossil fuels in the ground have been 

highlighted in the Rochester Law Digest. 

The continued burning of fossil fuels is 

suicidal. There is no longer an honest 

debate on that point. 

The Court of Appeals is considering 

whether the Town of Dryden’s ban on 

fracking, upheld by the Third 

Department, will stand.  And the state-

wide debate on fracking is on-going.  

Whether New York State will take a 

stand in support of the survival of the 

planet is not yet clear. 

Noam Chomsky is America’s, and 

perhaps the world’s, greatest public 

intellectual.  He is 85 now.  He sees 

climate change, resulting from the 

continued burning of fossil fuels, as one 

of two urgent crisis (the other being 

likelihood of nuclear war).  He is 

outraged because the United States, the 

richest and most powerful nation, is 

doing little or nothing to stop climate 

change and, in fact, is actively 

worsening it by striving for “energy 

independence,” in large part by a 

commitment to extensive fracking 

across the nation. 

The following is an excerpt from Noam 

Chomsky’s article entitled “How to 

Destroy a Planet Without Really Trying.”  

The article was posted on the website 

“Truthdig” on June 5, 2013, and first 

appeared on the website 

“TomDispatch:” 

What is the future likely to bring?  

A reasonable stance might be to 

try to look at the human species 

from the outside.  So imagine that 

you’re an extraterrestrial observer 

who is trying to figure out what’s 

happening here or, for that 

matter, imagine you’re an 

historian 100 years from now—

assuming there are any 

historians 100 years from now, 

which is not obvious—and you’re 

looking back at what’s happening 

today.  You’d see something 

quite remarkable. 

For the first time in the history of 

the human species, we have 

clearly developed the capacity to 

destroy ourselves.  That’s been 

true since 1945.  It’s now being 

finally recognized that there are 

more long-term processes like 

environmental destruction leading 

in the same direction, maybe not 

to total destruction, but at least to 

the destruction of the capacity for 

a decent existence. 

And there are other dangers like 

pandemics, which have to do with 

globalization and interaction.  So 

there are processes underway 

and institutions right in place, like 

nuclear weapons systems, which 

could lead to a serious blow to, or 

maybe the termination of, an 

organized existence. 

How to Destroy a Planet 

Without Really Trying 

The question is: What are people 

doing about it?  None of this is a 

secret.  It’s all perfectly open.  In 
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fact, you have to make an effort 

not to see it. 

There have been a range of 

reactions.  There are those who 

are trying hard to do something 

about these threats, and others 

who are acting to escalate them.  

If you look at who they are, this 

future historian or extraterrestrial 

observer would see something 

strange indeed.  Trying to 

mitigate or overcome these 

threats are the least developed 

societies, the indigenous 

populations, or the remnants of 

them, tribal societies and first 

nations in Canada.  They’re not 

talking about nuclear war but 

environmental disaster, and 

they’re really trying to do 

something about it. 

In fact, all over the world—

Australia, India, South America—

there are battles going on, 

sometimes wars.  In India, it’s a 

major war over direct 

environmental destruction, with 

tribal societies trying to resist 

resource extraction operations 

that are extremely harmful locally, 

but also in their general 

consequences.  In societies 

where indigenous populations 

have an influence, many are 

taking a strong stand.  The 

strongest of any country with 

regard to global warming is in 

Bolivia, which has an indigenous 

majority and constitutional 

requirements that protect the 

“rights of nature.”  

Ecuador, which also has a large 

indigenous population, is the only 

oil exporter I know of where the 

government is seeking aid to help 

keep that oil in the ground, 

instead of producing and 

exporting it—and the ground is 

where it ought to be. 

Venezuelan President Hugo 

Chavez, who died recently and 

was the object of mockery, insult, 

and hatred throughout the 

Western world, attended a 

session of the U.N. General 

Assembly a few years ago where 

he elicited all sorts of ridicule for 

calling George W. Bush a devil.  

He also gave a speech there that 

was quite interesting.  Of course, 

Venezuela is a major oil 

producer.  Oil is practically their 

whole gross domestic product.  In 

that speech, he warned of the 

dangers of the overuse of fossil 

fuels and urged producer and 

consumer countries to get 

together and try to work out ways 

to reduce fossil fuel use.  That 

was pretty amazing on the part of 

an oil producer.  You know, he 

was part Indian, of indigenous 

background.  Unlike the funny 

things he did, this aspect of his 

actions at the U.N. was never 

even reported. 

So, at one extreme you have 

indigenous, tribal societies trying 

to stem the race to disaster.  At 

the other extreme, the richest, 

most powerful societies in world 

history, like the United States and 

Canada, are racing full-speed 
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ahead to destroy the environment 

as quickly as possible.  Unlike 

Ecuador, and indigenous 

societies throughout the world, 

they want to extract every drop of 

hydrocarbons from the ground 

with all possible speed.  

Both political parties, President 

Obama, the media, and the 

international press seem to be 

looking forward with great 

enthusiasm to what they call “a 

century of energy independence” 

for the United States.  Energy 

independence is an almost 

meaningless concept, but put that 

aside.  What they mean is: we’ll 

have a century in which to 

maximize the use of fossil fuels 

and contribute to destroying the 

world. 

And that’s pretty much the case 

everywhere.  Admittedly, when it 

comes to alternative energy 

development, Europe is doing 

something.  Meanwhile, the 

United States, the richest and 

most powerful country in world 

history, is the only nation among 

perhaps 100 relevant ones that 

doesn’t have a national policy for 

restricting the use of fossil fuels, 

that doesn’t even have renewable 

energy targets.  It’s not because 

the population doesn’t want it.  

Americans are pretty close to the 

international norm in their 

concern about global warming.  

It’s institutional structures that 

block change.  Business interests 

don’t want it and they’re 

overwhelmingly powerful in 

determining policy, so you get a 

big gap between opinion and 

policy on lots of issues, including 

this one. 

So that’s what the future 

historian—if there is one—would 

see.  He might also read today’s 

scientific journals.  Just about 

every one you open has a more 

dire prediction than the last. 

We should heed this warning from a 

man who has devoted his life to 

understanding and explaining how 

governments and power systems work, 

and how institutions, private and public, 

can become self-destructive, despite the 

intentions of the people within them.  
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The Obama Administration’s 

Proposal Re: the Bulk Collection of 

Americans’ Telephony Metadata---Let 

the Telephone Companies Hold the 

Metadata and Require the Foreign 

Intelligence Surveillance Court to 

Issue Individual Orders for 

Governmental Queries 

Over the past months, articles in the 

Rochester Law Digest have tracked the 

government’s reaction to the National 

Security Agency’s (NSA’s) secret bulk 

collection of all Americans’ phone 

records. Legislation has been 

introduced legalizing the practice. 

Reports and other legislation have 

proposed banning or constraining it. 

In late March, 2014, the Obama 

administration issued a “Fact Sheet” 

outlining its position.  Under the 

administration’s plan, which would have 

to be implemented by legislation, “the 

government will not collect these 

telephone records in bulk; rather, the 

records would remain at the telephone 

companies for the length of time they 

currently do today.”  The entire “Fact 

Sheet” follows: 

FACT SHEET: The 

Administration’s Proposal for 

Ending the Section 215 Bulk 

Telephony Metadata Program 

On January 17, 2014, President 

Obama gave a speech at the 

Department of Justice on his 

Administration’s review of certain 

intelligence activities.  During this 

speech, he ordered a transition 

that would end the Section 215 

bulk telephony metadata program 

as it previously existed and 

establish a new mechanism to 

preserve the capabilities we need 

without the government holding 

this bulk metadata.  The 

President made clear that he was 

ordering this transition to give the 

public greater confidence that 

their privacy is appropriately 

protected, while maintaining the 

tools our intelligence and law 

enforcement agencies need to 

keep us safe. This fact sheet 

describes the steps the 

Administration has taken to 

implement this transition, details 

the President’s proposal for a 

new program to replace the 

Section 215 program, and 

outlines the steps the 

Administration will be taking in 

the near future to realize the 

President’s vision.  

Ending the Section 215 Bulk 

Telephony Metadata Program 

as it Existed 

On January 17, 2014, the 

President directed the first step in 

the transition of the Section 215 

program; that the Department of 

Justice (DOJ) to seek to modify 

the program to ensure that: 

• Absent an emergency 

situation, the government can 

query the telephony metadata 

collected pursuant to the program 

only after a judge approves the 

use of specific numbers for such 

queries based on national 

security concerns; and 

• The results of any query 

are limited to metadata within two 
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hops of the selection term being 

used, instead of three. 

On February 5, 2014, the Foreign 

Intelligence Surveillance Court 

(FISC) approved the 

government’s request to modify 

the program.    

The President’s Proposal to 

Replace the Section 215 

Program 

For the second step in the 

transition, the President 

instructed the Attorney General 

and the Intelligence Community 

(IC) to develop options for a new 

program that could match the 

capabilities and fill the gaps that 

the Section 215 metadata 

program was designed to 

address without the government 

holding the bulk telephony 

metadata records.  The President 

further instructed the Attorney 

General and the IC to report back 

to him with options for alternative 

approaches before the program 

comes up for reauthorization by 

the FISC on March 28th.  

Consistent with this directive, 

DOJ and the IC developed 

options designed to meet the 

criteria the President laid out in 

his speech -- to preserve the 

capabilities we need without the 

government holding this 

metadata. The Administration has 

also consulted with Congress, the 

private sector, privacy and civil 

liberties groups, and other 

interested groups.  

On the basis of these 

consultations, and after having 

carefully considered the available 

options, the President has 

decided on a proposal that will, 

with the passage of appropriate 

legislation, allow the government 

to end bulk collection of 

telephony metadata records 

under Section 215, while 

ensuring that the government has 

access to the information it needs 

to meet its national security 

requirements.  Under the 

President’s proposal, a new 

program would be created with 

the following key attributes: 

• the government will not 

collect these telephone records in 

bulk; rather, the records would 

remain at the telephone 

companies for the length of time 

they currently do today;  

• absent an emergency 

situation, the government would 

obtain the records only pursuant 

to individual orders from the FISC 

approving the use of specific 

numbers for such queries, if a 

judge agrees based on national 

security concerns; 

• the records provided to the 

government in response to 

queries would only be within two 

hops of the selection term being 

used, and the government’s 

handling of any records it 

acquires will be governed by 

minimization procedures 

approved by the FISC; 
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• the court-approved 

numbers could be used to query 

the data over a limited period of 

time without returning to the FISC 

for approval, and the production 

of records would be ongoing and 

prospective; and 

• the companies would be 

compelled by court order to 

provide technical assistance to 

ensure that the records can be 

queried and that results are 

transmitted to the government in 

a usable format and in a timely 

manner. 

The President believes that this 

approach will best ensure that we 

have the information we need to 

meet our intelligence 

requirements while enhancing 

public confidence in the manner 

in which this information is 

collected and held.  

The Path Forward 

Legislation will be needed to 

implement the President’s 

proposal.  The Administration has 

been in consultation with 

congressional leadership and 

members of the Intelligence and 

Judiciary Committees on this 

important issue throughout the 

last year, and we look forward to 

continuing to work with Congress 

to pass a bill that achieves the 

goals the President has put 

forward.  Given that this 

legislation will not be in place by 

March 28 and given the 

importance of maintaining the 

capabilities in question, the 

President has directed DOJ to 

seek from the FISC a 90-day 

reauthorization of the existing 

program, which includes the 

substantial modifications in effect 

since February. 

The Obama administration’s proposal 

keeps the bulk collection of metadata 

(by the telephone companies) in place 

and allows the government to “obtain 

the records only pursuant to individual 

orders from the FISC approving the use 

of specific numbers for such queries, if a 

judge agrees based on national security 

concerns…”. 

We will have to wait to see the proposed 

legislation.  “[I]ndividual orders … 

approving the use of specific numbers 

for … queries …based on national 

security concerns…” sounds like a 

warrant issued by a judge based upon a 

showing of probable cause. But those 

words---“warrant” and “probable cause”-

--are never used.  

 

 

 

 

 

 

 

 

 

 

 

 


