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APPELLATE DIVISION 

ADMINISTRATIVE LAW 
  

NYC Taxi & Limousine Commission Had the 
Authority to Mandate the Use of a Particular 

Vehicle as a NYC Taxi 
  
The First Department, in a full-fledged opinion 
by Justice Saxe, over a dissent, determined that 
the New York City Taxi and Limousine 
Commission (TLC) did not exceed its grant of 
authority under the NYC Charter and did not 
violate the separation of powers doctrine when it 
mandated the use of a particular vehicle for taxis 
in NYC. The TLC essentially designed a vehicle, 
to be used as New York City medallion taxicabs, 
which met all of its criteria and then chose a 
manufacturer, Nissan, to build it. Under the "Taxi 
of Tomorrow Rules...", after October 31, 2013, 
holders of unrestricted medallions who  were 
scheduled to replace their taxi vehicles were 
required to buy the Nissan (called the Nissan 
NV200).  An association of taxi fleet owners 
brought an action for a declaratory judgment 
asking the court to find the "Taxi of Tomorrow 
Rules..." invalid. Supreme Court did so, holding 
that the TLC had exceeded its powers under the 
NYC Charter and had essentially crossed the 
line between administration and legislation. The 
First Department disagreed and reversed: 
  

Ultimately, the key to determining 
whether an agency has exceeded the 
scope of its authority is ...in examining the 
enabling legislation. The scope of the 
mandate established by City Charter § 
2300 is sufficiently expansive to permit 
the TLC to act as it did. * * * 
  
...[H]ere ...the Legislature had clearly 
articulated its policy regarding the TLC's 
assigned task, namely, the goal of 
ensuring and optimizing the comfort of 
riders, while protecting the public, the 
environment, the drivers, and the rights of 
medallion owners. The TLC was not left 
to take action based on its own ideas of 
sound public policy. Even if, arguendo, 
the TLC's adoption of the revised Taxi of 
Tomorrow rules may be characterized as 
involving policy-making, here, the 
parameters of that policy-making were set 
by the City Council in the City 

Charter.  Greater NY Taxi Assn v New 
York City Taxi & Limousine Commn, 
2014 NY Slip Op 04156, 1st Dept 6-10-
14 

  
Termination Shocks One's Sense of Fairness 

  
The Fourth Department determined the 
termination of a city employee shocked one's 
sense of fairness.  The court explained the 
relevant criteria: 
  
  

"[A] result is shocking to one's sense of 
fairness if the sanction imposed is so 
grave in its impact on the individual 
subjected to it that it is disproportionate to 
the misconduct, incompetence, failure or 
turpitude of the individual, or to the harm 
or risk of harm to the agency or 
institution, or to the public generally" ... . 
"Where, as here, there is no grave moral 
turpitude' and no grave injury to the 
agency involved or to the public weal,' 
courts may ameliorate harsh impositions 
of sanctions by administrative agencies . . 
. in order to accomplish what a sense of 
justice would dictate' " ... . Matter of 
Harwood v Addison, 2014 NY Slip Op 
04660, 4th Dept 6-20-14 

  
APPEALS/CIVIL PROCEDURE 

  
Appeal Rendered Academic by Failure to 
Move for a Preliminary Injunction Pending 

Appeal 
  
The Second Department determined the appeal 
had been rendered academic because the 
appellant did not move for a preliminary 
injunction pending appeal and the related 
development project had been completed: 
  
  

In order to preserve the status quo 
pending the determination of this appeal, 
the petitioner/plaintiff was required to 
move in this Court pursuant to CPLR 
5518 for a preliminary injunction pending 
appeal, prohibiting the development of 
the subject real property. Since the 
petitioner/plaintiff failed to do so, it failed 
to preserve its rights pending appellate 
review. In the absence of a preliminary 
injunction issued pursuant to CPLR 5518, 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04156.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04156.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04156.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04156.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04660.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04660.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04660.htm
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nonparty 405 Hotel, LLC, purchased and 
redeveloped the subject property, and a 
hotel is now operated thereon. By virtue 
of this change in the underlying 
circumstances, this Court has been 
prevented "from rendering a decision that 
would effectively determine an actual 
controversy" ... .  Matter of Yeshiva 
Gedolah Academy of Beth Aaron 
Synogogue v City of Long Beach, 2014 
NY Slip Op 04502, 2nd Dept 6-18-14 

  
ARBITRATION/MUNICIPAL 

LAW/UNIONS 
  

Whether Color-Blind Bus Driver Should Be 
Given a Road Test to Determine Driving 

Abilities Was a Proper Subject of Arbitration 
Pursuant to the Collective Bargaining 

Agreement 
  
The Second Department determined that 
whether a bus driver (Cruz), who had been 
found by a physician to be color-blind, should be 
given a road test to determine the safety of his 
driving was the proper subject of arbitration 
under the collective bargaining agreement.  The 
NYC Transit Authority (TA) argued that the 
driver should not undergo a road test and the 
physician should determine whether the driver 
met the vision requirements of Vehicle and 
Traffic Law 509-g (1) and related 
regulations.  The union filed a grievance on 
behalf of the driver arguing the TA's refusal to 
cooperate with the administration of the road 
test violated the collective bargaining agreement 
(CBA): 
  

In the public sector context, determining 
whether a grievance is arbitrable requires 
a court to first determine whether " there 
is any statutory, constitutional or public 
policy prohibition against arbitration of the 
grievance'" ... . If there is no prohibition 
against arbitration, then the court must 
determine "whether the parties in fact 
agreed to arbitrate the particular dispute 
by examining their collective bargaining 
agreement" ... . 

  
Contrary to the TA's contention, no 
statute or public policy absolutely 
prohibits an arbitrator from deciding 
whether Cruz should undergo a road test 
before it is determined whether Cruz 

meets the vision requirements. Moreover, 
the parties' agreement to arbitrate this 
dispute is supported by the terms of the 
CBA. The relevant arbitration provisions 
of the CBA are broad, and there is a 
reasonable relationship between the 
subject matter of the dispute and the 
general subject matter of the CBA ... . 
Any alleged ambiguity in the CBA as to 
whether the physician could recommend 
that Cruz undergo a road test " is . . . a 
matter of contract interpretation for the 
arbitrator to resolve'" ... .  Matter of New 
York City Tr Auth v Transport Workers 
Union of Greater NY Local 100, 2014 
NY Slip Op 03689, 2nd Dept 5-21-14 

  
ATTORNEY DISCHARGE/CHARGING 

LIEN/RETAINING LIEN 
  

Attorney Discharged without Cause Entitled 
to Fee as an Account Stated 

  
The Third Department determined an attorney 
had been discharged without cause and was 
entitled to a charging lien and a retaining 
lien.  The client had signed a retainer agreement 
and had not expressed any objection to the 
detailed itemized bill submitted by the 
attorney.  The amount of the bill was therefore 
deemed an account stated.  In explaining the 
options available to an attorney who has been 
discharged without cause, the court wrote: 
  

...[A]n attorney who has been discharged 
without cause may pursue the following 
cumulative remedies: (1) a charging lien, 
(2) a retaining lien, and/or (3) a plenary 
action in quantum meruit ... . A charging 
lien is a statutory remedy — codified in 
Judiciary Law § 475 — that grants the 
attorney "a security interest in the 
favorable result of [the] litigation" ... . A 
retaining lien, on the other hand, permits 
the discharged attorney to retain the 
contents of the client's file until such time 
as the attorney has been paid or "the 
client has otherwise posted adequate 
security ensuring [the] payment [there]of" 
... . With respect to either lien, a hearing 
may be required to determine the amount 
of compensation due and owing to the 
discharged attorney. Here, however, we 
have no quarrel with Supreme Court's 
finding that the firm was entitled to an 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04502.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04502.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04502.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04502.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03689.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03689.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03689.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03689.htm
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award of $10,884.14 based upon an 
account stated. Roe v Roe, 2014 NY Slip 
03317, 3rd Dept 5-8-14 

  
ATTORNEY DISQUALIFICATION 

  
Motion to Disqualify an Attorney Who Had 
Previously Represented Both Parties and 
Related Businesses Should Have Been 

Granted 
  
The Second Department determined a motion to 
disqualify an attorney who had represented both 
parties in related matters should have been 
granted: 
  

Here, prior to the commencement of this 
action, the defendant's attorney had 
provided legal advice to both the 
appellant, Barbara Gordon, and the 
defendant in their capacity as business 
partners and members of several limited 
liability companies. There was a 
substantial relationship between the 
involvement of the defendants' attorney in 
the formation of those limited liability 
companies, and his involvement as 
general counsel to those limited liability 
companies in connection with the instant 
action for an accounting. In his capacity 
as general counsel, the defendant's 
attorney was in a position to receive 
relevant confidences regarding several of 
those limited liability companies, in which 
the plaintiff's interests are now adverse to 
the defendant's interests. Thus, under the 
circumstances of this case, the Supreme 
Court improvidently exercised its 
discretion in denying the appellant's 
motion to disqualify the defendants' 
attorney... . Gordon v Ifeanyichukwu 
Chuba Orakwue Obiakor, 2014 NY Slip 
Op 03232, 2nd Dept 5-7-14 

 
ATTORNEY 

MALPRACTICE/CONTRIBUTION/ 
INDEMNIFICATION 

  
Defendant-Attorney Can Seek Contribution 
from Succeeding Attorney Who Contributed 

to Plaintiff's Damages 
  
The Second Department noted that a claim for 
contribution can be made by an attorney-

defendant against a succeeding attorney who 
may have contributed to plaintiff's 
damages.  The court also explained the nature 
of common law indemnification in this context: 
  

"In determining whether a valid third-party 
claim for contribution exists, the critical 
issue is whether the third-party defendant 
owed a duty to the plaintiff which was 
breached and which contributed to or 
aggravated plaintiff's damages" ... . "[T]he 
remedy may be invoked against 
concurrent, successive, independent, 
alternative and even intentional 
tortfeasors" ... . A defendant attorney may 
seek contribution from a subsequently 
retained attorney, to the extent that the 
subsequently retained attorney's 
negligence may have contributed to or 
aggravated the plaintiff's injuries ... . * * * 
  
"[T]he key element of a common-law 
cause of action for indemnification is not 
a duty running from the indemnitor to the 
injured party, but rather is a separate duty 
owed the indemnitee by the indemnitor'" 
... . " Since the predicate of common-law 
indemnity is vicarious liability without 
actual fault on the part of the proposed 
indemnitee, it follows that a party who has 
itself actually participated to some degree 
in the wrongdoing cannot receive the 
benefit of the doctrine'" ... .Rehberger v 
Garguilo & Orzechowski LLP, 2014 NY 
Slip Op 04181, 2nd Dept 6-11-14 

 

CIVIL CONTEMPT/FAMILY LAW 
  

Civil Contempt Finding Appropriate---
Defendant Failed to Comply With Order to 

Pay Attorney's Fees 
  
The Second Department explained the criteria 
for civil contempt.  The order which was not 
complied with here required defendant to pay 
attorney's fees in a divorce proceeding: 
  

To prevail on a motion to punish for civil 
contempt, the movant must establish (1) 
that a lawful order of the court, clearly 
expressing an unequivocal mandate, was 
in effect, (2) that the order was disobeyed 
and the party disobeying the order had 
knowledge of its terms, and (3) that the 
movant was prejudiced by the offending 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03317.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03317.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03232.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03232.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03232.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04181.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04181.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04181.htm
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conduct" ... . The movant has the burden 
of proving contempt by clear and 
convincing evidence ... . Here, where it is 
undisputed that the defendant did not 
comply with the clear mandate of the 
court's order ..., the plaintiff met his 
burden on the motion ... . Moreover, 
under the circumstances of this case, less 
drastic enforcement measures than 
seeking to hold the defendant in contempt 
would have been ineffectual ... . Hayes v 
Barroga-Hayes, 2014 NY Slip Op 
03488, 2nd Dept 5-14-14 

  
CIVIL PROCEDURE 

  
Relation-Back Doctrine (Allowing Service of 

an Otherwise Time-Barred Amended 
Complaint) Explained 

  
The Second Department determined the 
relation-back doctrine was properly applied to a 
second amended complaint which otherwise 
would have been time-barred. The court noted 
that the mistake in naming the correct party 
need not be excusable: 
  

A party seeking the benefit of the relation-
back doctrine must establish that (1) both 
claims arose out of the same conduct, 
transaction, or occurrence, (2) the new 
party is united in interest with the original 
defendant, and by reason of that 
relationship, can be charged with notice 
of the institution of the action and will not 
be prejudiced in maintaining his or her 
defense on the merits by virtue of the 
delayed assertion of those claims against 
him or her, and (3) the new party knew or 
should have known that, but for a mistake 
by the plaintiff as to the identity of the 
proper parties, the action would have 
been timely commenced against the new 
party ... . The mistake need not be 
excusable for the relation-back doctrine to 
apply ... . Castagna v Almaghrabi, 2014 
NY Slip Op 03223, 2nd Dept 5-7-14 

 
Replevin and Order of Seizure (Asserting a 

Superior Right to Property) Explained 
  
The Second Department, in determining an 
order of seizure had been properly granted, 
explained the law of replevin and an order of 
seizure: 

  
"The action of replevin is essentially 
possessory in its nature."... . "A cause of 
action sounding in replevin must establish 
that the defendant is in possession of 
certain property of which the plaintiff 
claims to have a superior right" ... . 

  
"An order of seizure is not a final 
disposition of a matter but is a pendente 
lite order made in the context of a 
pending action where the movant has 
established, prima facie, a superior right 
in the chattel" ... . Pursuant to CPLR 
7102, an application for an order of 
seizure must be supported by an affidavit 
that "clearly identif[ies] the chattel to be 
seized" and states, among other things, 
facts demonstrating "that the plaintiff is 
entitled to possession" of the chattel, that 
"the chattel is wrongfully held by the 
defendant," and that "no defense to the 
claim is known to the plaintiff" (CPLR 
7102[c]...). Southeast Fin LLC v 
Broadway Towing Inc, 2014 NY Slip Op 
03254, 2nd Dept 5-7-14 

  
Plaintiffs' Failure to Attend Depositions 

Warranted Dismissal of Complaint 

  
The Second Department determined the motion 
to dismiss plaintiffs' complaint because of 
plaintiffs failure to attend depositions should 
have been granted: 
  

A court may, inter alia, issue an order 
"prohibiting the disobedient party . . . from 
producing in evidence . . . items of 
testimony" or "striking out pleadings" as a 
sanction against a party who "refuses to 
obey an order for disclosure or wilfully 
fails to disclose information which the 
court finds ought to have been disclosed" 
(CPLR 3126[2], [3]). Before a court 
invokes the drastic remedy of striking a 
pleading or the alternative remedy of 
precluding evidence, there must be a 
clear showing that the failure to comply 
with court-ordered discovery was willful 
and contumacious ... . While the nature 
and degree of the penalty to be imposed 
on a motion pursuant to CPLR 3126 is a 
matter generally left to the discretion of 
the Supreme Court ... , the Appellate 
Division is vested with its own discretion 
and corresponding power to substitute its 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03488.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03488.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03488.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03223.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03223.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03254.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03254.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03254.htm
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own discretion for that of the trial court, 
even in the absence of abuse ... . 
  
Here, in opposition to the appellants' 
motion to dismiss the complaint, the 
plaintiffs' counsel asserted that the infant 
plaintiff resides in Georgia and was 
unable to travel to New York on his own. 
The plaintiffs' counsel did not proffer any 
excuse as to why the remaining plaintiffs 
could not appear for court-ordered 
depositions. The willful and contumacious 
character of the plaintiffs' conduct can be 
inferred from their failures to comply with 
several court orders over a period of one 
year and five months directing them to 
appear for depositions, and the lack of a 
reasonable excuse for those failures ... . 
That the infant plaintiff and his parents 
had made themselves unavailable does 
not preclude the dismissal of the 
complaint ... . Harris v City of New York, 
2014 NY Slip Op 03486, 2nd Dept 5-14-
14 

  
Proper Procedure Where Ostensibly 

Relevant Documents Are Not Provided in 
Discovery Explained 

  
The Second Department explained the proper 
procedure when ostensibly relevant documents 
requested in discovery are withheld. The remedy 
for failure to follow the correct procedure here 
was the creation of a privilege log and in camera 
review of the log: 
  

Pursuant to CPLR 3122(b), "[w]henever a 
person is required . . . to produce 
documents for inspection, and where 
such person withholds one or more 
documents that appear to be within the 
category of the documents required . . . to 
be produced, such person shall give 
notice to the party seeking the production 
and inspection of the documents that one 
or more such documents are being 
withheld. This notice shall indicate the 
legal ground for withholding each such 
document, and shall provide the following 
information as to each such document, 
unless the party withholding the 
document states that divulgence of such 
information would cause disclosure of the 
allegedly privileged information: (1) the 
type of document; (2) the general subject 
matter of the document; (3) the date of 

the document; and (4) such other 
information as is sufficient to identify the 
document" (CPLR 3122). 

  
Here, the defendant did not comply with 
the requirements of CPLR 3122(b), as it 
failed to identify the type of document 
being withheld, the general subject matter 
of each document, and the date of the 
document ... . Under the circumstances of 
this case, the appropriate remedy for the 
defendant's failure to produce an 
adequate privilege log is to allow the 
defendant to produce an adequate 
privilege log and, thereafter, for the Court 
of Claims to review in camera the 
allegedly privileged documents, along 
with the privilege log ... . Stephen v State 
of New York, 2014 NY Slip Op 03505, 
2nd Dept 5-14-14 
 

 
Expert Testimony Should Not Have Been 
Precluded Based Upon the Timing of the 

Disclosure---Short Adjournment Would Have 
Eliminated Prejudice---New Trial Ordere 

 
The Second Department determined Supreme 
Court should not have precluded expert 
testimony based upon the timing of the expert 
disclosure: 
  

"CPLR 3101(d)(1)(i) does not require a 
party to respond to a demand for expert 
witness information at any specific time 
nor does it mandate that a party be 
precluded from proffering expert 
testimony merely because of 
noncompliance with the statute, unless 
there is evidence of intentional or willful 
failure to disclose and a showing of 
prejudice by the opposing party'"... . 
  
The defendants did not establish that the 
plaintiffs willfully or intentionally violated a 
court directive regarding expert disclosure 
... . Moreover, any prejudice to the 
defendants from late disclosure would 
have been limited, inasmuch as the 
defendants' own engineer was present 
when the plaintiffs' engineer conducted 
his inspection (\... . A short adjournment 
of this nonjury trial could have eliminated 
prejudice entirely ... . Under these 
circumstances, the Supreme Court 
improvidently exercised its discretion in 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03486.htm
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granting the defendants' application for 
preclusion of the plaintiffs' experts (see 
id.). Accordingly, a new trial is 
warranted. Arcamone-Makinano v 
Britton Prop Inc, 2014 NY Slip Op 
03644, 2nd Dept 5-21-14 

  
Rule Against Successive Summary 

Judgment Motions Does Not Apply to Issue 
Rejected as Not Properly Before the Court 

(Raised for the First Time in Reply Papers) in 
the Original Motion 

  
The Second Department noted that the rule 
barring successive summary judgment motions 
does not apply where the issue in the second 
motion was not properly before the court in the 
first motion.  Here the defendants had raised the 
issue the first time in their Reply papers and the 
court refused to consider it: 
  

We note that the general proscription 
against successive motions for summary 
judgment would not bar the defendants 
from moving for summary judgment 
dismissing the consolidated complaint 
because their arguments in support of 
dismissal ... were not properly before the 
Supreme Court on their original motion ... 
. Vaughn v Veolia Transp Inc, 2014 NY 
Slip Op 03679, 2nd Dept 5-21-14 
 
 

Motion to Compel Discovery in Class Action 
Suit Erroneously Denied---"Full Disclosure" 

Criteria Explained 
  
The First Department determined the motion 
court erred when it denied plaintiffs-intervenors' 
motion to compel the defendants to disclose 
documents in a class action suit.  The suit was 
brought on behalf of children with developmental 
disabilities against the NYC Administration for 
Children's Services and the Office for People 
with Developmental Disabilities.  Any privacy-
related issues could be handled by redaction: 
  

Under CPLR 3101(a), "full disclosure" is 
required for "all matter material and 
necessary in the prosecution or defense 
of an action." The Court of Appeals has 
held that "material and necessary" is "to 
be interpreted liberally," and that the test 
of whether matter should be disclosed is 
"one of usefulness and reason" ... . City 

of New York  Maul, 2014 NY Slip Op 
03941, 1st Dept 6-3-14 
  

Courts Will Not Intercede to Resolve a 
Dispute Between Two Wrongdoers---"In Pari 

Delicto" 
  
The Second Department explained the doctrine 
of in pari delicto, where a court will not resolve a 
dispute between two wrongdoers: 
  

"The doctrine of in pari delicto mandates 
that the courts will not intercede to 
resolve a dispute between two 
wrongdoers. The doctrine survives 
because it serves important public policy 
purposes. First, denying judicial relief to 
an admitted wrongdoer deters illegality. 
Second, in pari delicto avoids entangling 
courts in disputes between wrongdoers" 
... . The evidence established that the 
plaintiff knew that the defendants were 
offering to sell what amounted to a 
franchise as defined by General Business 
Law § 681(3), to multiple persons at the 
same time that the plaintiff and the 
defendants entered into their agreement, 
and that the plaintiff was both aware of 
and complicit in the defendants' violation 
of the Franchise Sales Act. Under the 
circumstances, the court properly applied 
the doctrine of in pari delicto, "not to favor 
[the]; defendant, but as a matter of public 
policy" ... . Burgers Bar Five Towns LLC 
v Burger Holdings Corp, 2014 NY Slip 
Op 03870, 2nd Dept 6-4-14 

  
  

Under the Circumstances, Court Properly 
Considered New Information Presented in a 

Surreply 
  
The Second Department explained when the 
court may consider evidence submitted for the 
first time in a surreply: 

  
While it is true that unauthorized 
surreplies containing new arguments 
generally should not be considered by the 
court ... , the procedural history in this 
case is analogous to circumstances in 
which arguments are raised for the first 
time in reply. Arguments raised for the 
first time in reply may be considered if the 
original movant is given the opportunity to 
respond and submits papers in surreply... 
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. Here, while the motion was fully briefed 
by its return date, the court granted the 
defendants' application for an 
adjournment to February 8, 2013, in order 
to respond to the plaintiff's reply. The 
defendants submitted the surreply 
containing the Nolie affidavit dated 
January 28, 2013, and the plaintiff 
responded to it on February 7, 2013. In 
addition, oral argument was held on 
February 8, 2013. Consequently, the 
plaintiff had adequate opportunity to 
address the new arguments raised in the 
defendants' surreply, and the Supreme 
Court properly considered it. Gluck v 
New York City Tr Auth, 2014 NY Slip 
Op 03977, 2nd Dept 6-4-14 
  
  

Mechanics of a Motion to Change Venue 
Explained 

  
In finding the moving party, Schwartz, had not 
complied with the relevant statutes conceerning 
a discretionary venue change, the Second 
Department explained some of the mechanics of 
a motion to change venue: 
  

That branch of Schwartz's motion which 
was to change venue pursuant to CPLR 
510(3) based on discretionary grounds 
was improperly made in the Supreme 
Court, Richmond County. A motion to 
change venue on discretionary grounds, 
unlike motions made as of right, must be 
made in the county in which the action is 
pending, or in any county in that judicial 
district, or in any adjoining county (see 
CPLR 2212[a]...). Schwartz was therefore 
required to make a motion pursuant to 
CPLR 510(3) in Nassau County, where 
the action was pending, in another county 
in the 10th Judicial District, or in a county 
contiguous to Nassau County ... . Since 
Nassau County and Richmond County 
are not contiguous, and Richmond 
County is not in the 10th Judicial District, 
the Supreme Court, Richmond County, 
erred in granting that branch of the 
motion which was pursuant to CPLR 
510(3)  

  
Furthermore, that branch of Schwartz's 
motion which was pursuant to CPLR 
510(1) to change venue based on an 
allegedly improper county was untimely 

made, as it was not served within 15 days 
after service of his demand for a change 
of venue (see CPLR 511[b]...). In 
addition, in response to Schwartz's 
demand for a change of venue, the 
appellant served a timely affirmation with 
supporting proof that was, prima facie, 
sufficient to support its choice of venue as 
of right in the Supreme Court, Nassau 
County (see CPLR 503[c]; 511[b]; 
2103[b];[2]; 2106...). Accordingly, that 
branch of Schwartz's motion which was 
pursuant to CPLR 510(1) also should 
have been made in the Supreme Court, 
Nassau County, where the action was 
pending, and the Supreme Court, 
Richmond County, erred in granting that 
branch of the motion as well... . Schwartz 
v Yellowbook Inc, 2014 NY Slip Op 
04000, 2nd Dept 6-4-14 

  
Accelerated Relief Pursuant to CPLR 3213 

(Judgment In Lieu of Complaint) Should Not 
Have Been Granted---the Document at Issue 

Did Not Include a Promise to Pay On Demand 
or at a Definite Time 

  
The Second Department determined Supreme 
Court should not have granted accelerated relief 
pursuant to CPLR 3213 because the document 
describing the loan did not include a provision 
requiring payment on demand or at a definite 
time: 
  

Pursuant to CPLR 3213, a party may 
obtain accelerated relief by moving for 
summary judgment in lieu of complaint, 
provided that the action is "based upon 
an instrument for the payment of money 
only or upon any judgment" (CPLR 
3213...). "A promissory note is an 
instrument for the payment of money 
only, provided that it contains an 
unconditional promise by the borrower to 
pay the lender over a stated period of 
time" ... . An instrument does not qualify 
for accelerated relief under CPLR 3213 "if 
outside proof is needed, other than 
simple proof of nonpayment or a similar 
de minimis deviation from the face of the 
document" ... . 
  
Therefore, a plaintiff makes a prima facie 
showing of entitlement to judgment as a 
matter of law pursuant to CPLR 3213 by 
showing that the defendant executed the 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03977.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03977.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03977.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04000.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04000.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04000.htm


13 
 

subject instrument, the instrument 
contains an unconditional promise to 
repay the plaintiff upon demand or at a 
definite time, and the defendant failed to 
pay in accordance with the instrument's 
terms ... . 
  
Here, the record does not support the 
Supreme Court's determination that the 
Document reflects the defendant's 
unconditional promise to repay the 
borrowed sum upon demand or at definite 
time ... . Von Fricken v Schaefer, 2014 
NY Slip Op 04479, 2nd Dept 6-18-14 

  
Second Motion for an Extension of Time to 

Serve Summons and Complaint Should Have 
Been Granted 

  
In reversing Supreme Court, the Second 
Department determined there is authority for a 
second extension of time within which to serve 
copies of a summons and complaint: 
  

Contrary to the conclusion of the 
Supreme Court, there is authority 
permitting a second extension of time 
within which to serve copies of a 
summons and complaint upon a 
defendant ... . Further, while the motion 
for a second extension of time was 
pending, El Mustapha, who was 
represented by counsel, served an 
answer. Therefore, it is clear that 
[defendant] had notice of the 
commencement of this action against 
him. There is no indication of prejudice. In 
view of the foregoing, the plaintiff's motion 
for a second extension time pursuant to 
CPLR 306-b should have been granted ... 
. Dhuler v ERLAC Inc, 2014 NY Slip Op 
04729, 2nd Dept 6-25-14 

  
No Prejudice Where Defendant's Attorney 

Requested an Extension of Time to File 
Answer Within 20 Days After the Answer 

Was Due 
  
The Second Department determined Supreme 
Court properly denied plaintiff's motion for leave 
to enter a default judgment after defendant's 
attorney had requested an extension to file an 
answer: 
  

Within 20 days after the time to serve an 
answer had expired, the defendant 
...(hereinafter the respondent), requested 
from the plaintiff's attorney an extension 
of time to serve an answer, thereafter 
served an answer, and promptly moved 
to vacate its default after the answer was 
rejected ... . Since the plaintiff was not 
prejudiced by the short delay in the 
service of an answer, and in light of the 
lack of willfulness on the part of the 
respondent, the existence of a potentially 
meritorious defense, and the public policy 
favoring the resolution of cases on the 
merits, the Supreme Court providently 
exercised its discretion in denying the 
plaintiff's motion pursuant to CPLR 3215 
for leave to enter judgment against the 
respondent on the issue of liability and 
granting the respondent's cross motion to 
deem its late answer timely served nunc 
pro tunc (see CPLR 2004, 
3012[d]...). Hutchinson v New York City 
Health & Hosps Corp, 2014 NY Slip Op 
04734, 2nd Dept 6-25-14 

 

CIVIL 
PROCEDURE/ABANDONMENT 

OF ACTION 
  

Rule Requiring Submission of Order or 
Judgment for Signature within 60 Days 

Applies Only When Court Directs that the 
Proposed Order Be Settled or Submitted for 

Signature 
  
The Fourth Department determined an action 
had not been abandoned for failure to submit the 
order for signature within 60 days pursuant to 22 
NYCRR 202.48.  That rule applies only when the 
court directs a party to submit or settle an order 
or judgment: 
  

...[W]e agree with plaintiff that the court 
erred in dismissing the complaint sua 
sponte pursuant to 22 NYCRR 202.48. 
That rule provides that "[p]roposed orders 
or judgments . . . must be submitted for 
signature, unless otherwise directed by 
the court, within 60 days after the signing 
and filing of the decision directing that the 
order be settled or submitted . . . Failure 
to submit the order or judgment timely 
shall be deemed an abandonment of the 
motion or action, unless for good cause 
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shown" (22 NYCRR 202.48 [a], [b]). As 
the Court of Appeals wrote, "[b]y its plain 
terms, section 202.48 (a) speaks to the 
circumstances where the court's decision 
expressly directs a party to submit or 
settle an order or judgment" (Funk v 
Barry, 89 NY2d 364, 367). Thus, the 
Court held that "the 60-day period applies 
only where the court explicitly directs that 
the proposed judgment or order be 
settled or submitted for signature" (id. at 
365). Here, the order of reference did not 
explicitly direct plaintiff to settle or submit 
an order or judgment for signature. 
Rather, it directed plaintiff to submit a 
"Motion or [an] Ex Parte Application" 
seeking a judgment of foreclosure and 
sale. We therefore conclude that the court 
erred in dismissing the complaint in 
reliance on 22 NYCRR 202.48... 
. Midfirst Bank v Bellinger, 2014 NY 
Slip Op 03365, 4th Dept 5-9-14 

  

 CIVIL PROCEDURE/APPEALS 
  

Record Did Not Support Striking the Answer 
for the Spoliation of Evidence 

  
The First Department, over a partial and a full 
dissent, determined the extreme sanction of 
striking defendant's answer and instructing the 
jury the lost evidence would have supported 
plaintiff's position was not appropriate under the 
facts. Electronically stored information (ESI) had 
been lost.  The court rejected the argument that 
the failure to issue a written "litigation hold" to 
preserve the evidence constituted per se gross 
negligence.  Instead the court found that the 
record supported at most simple 
negligence.  The court explained the operative 
criteria and its appellate powers in this context: 
  

"A party seeking sanctions based on the 
spoliation of evidence must demonstrate: 
(1) that the party with control over the 
evidence had an obligation to preserve it 
at the time it was destroyed; (2) that the 
records were destroyed with a culpable 
state of mind; and finally, (3) that the 
destroyed evidence was relevant to the 
[moving]; party's claim or defense such 
that the trier of fact could find that the 
evidence would support that claim or 
defense" ... . 
  

Further, "[w];hile discovery determinations 
rest within the sound discretion of the trial 
court, the Appellate Division is vested 
with a corresponding power to substitute 
its own discretion for that of the trial court, 
even in the absence of abuse" ... . * * * 
  
Because the record supports, at most, a 
finding of simple negligence against the 
MP defendants, plaintiffs must prove that 
the lost ESI would have supported their 
claims ... . This they have failed to do ... 
. Pegasus Aviation I Inc, v Varig 
Logistica SA, 2014 NY Slip Op 04047, 
1st Dept 6-5-14 
  

CIVIL PROCEDURE/ATTORNEY-
CLIENT PRIVILEGE/INSURANCE 

LAW 
  

Insurance Company's Documents Protected 
by Attorney-Client Privilege/Where there is a 

Discrepancy Between an Order and the 
Related Decision, the Decision Controls 

  
The Fourth Department determined Supreme 
Court should not have ordered disclosure of 
documents generated by an insurance company 
in relation to plaintiff's claim because they were 
protected by attorney-client privilege.  (The court 
noted, with respect to the lower court's decision 
and order in this case,  that where there is a 
discrepancy between and order and a decision, 
the decision controls:) 
  

A party seeking to invoke the attorney-
client privilege must show that "the 
information sought to be protected from 
disclosure was a confidential 
communication' made to the attorney for 
the purpose of obtaining legal advice or 
services . . . [, and] the burden of proving 
each element of the privilege rests upon 
the party asserting it" ... . "For the 
privilege to apply when communications 
are made from client to attorney, they 
must be made for the purpose of 
obtaining legal advice and directed to an 
attorney who has been consulted for that 
purpose.' . . . [F]or the privilege to apply 
when communications are made from 
attorney to client—whether or not in 
response to a particular request—they 
must be made for the purpose of 
facilitating the rendition of legal advice or 
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services, in the course of a professional 
relationship" ... . 
  
It is well settled that "[t]he payment or 
rejection of claims is a part of the regular 
business of an insurance company. 
Consequently, reports which aid it in the 
process of deciding which of the two 
indicated actions to pursue are made in 
the regular course of its business" ... . 
Notably, "while information received from 
third persons may not itself be privileged . 
. . , a lawyer's communication to a client 
that includes such information in its legal 
analysis and advice may stand on 
different footing. The critical inquiry is 
whether, viewing the lawyer's 
communication in its full content and 
context, it was made in order to render 
legal advice or services to the client"... 
. Nicastro v New York Cent Mut Fire 
Ins Co, 2014 NY Slip Op 03381, 4th 
Dept 5-9-14 

  
CIVIL PROCEDURE/COLLATERAL 

ESTOPPEL 
  

Substantive Issue Raised by Petitioner Had 
Not Been Addressed in a Prior Proceeding 

Which Had Been Dismissed---Current 
Proceeding Therefore Not Barred by Doctrine 

of Collateral Estoppel 
  
The Third Department determined a former 
teacher's challenge to the recall of another 
former teacher was not barred by collateral 
estoppel.  The challenge was based upon the 
claim that the petitioner had greater seniority 
than the recalled teacher.  A prior challenge by 
petitioner to the recall of a different teacher had 
been dismissed, but the seniority issue had not 
been addressed in that prior proceeding: 
  

In order for collateral estoppel to apply, 
there must be an identity of a decisive 
issue between the present and prior 
proceedings which was necessarily 
decided in the prior proceeding, and the 
party who will be estopped must have 
been afforded a full and fair opportunity to 
litigate the issue in the prior proceeding 
... . "Whether to apply collateral estoppel 
in a particular case depends on general 
notions of fairness involving a practical 
inquiry into the realities of the litigation" 

... . Here, while petitioner raises an 
identical issue in this proceeding, namely, 
whether she is entitled to more seniority 
credit than the Board gave her, that issue 
has never been decided. Rather, the 
earlier proceeding was dismissed as 
time-barred. Because the issue of 
whether petitioner is entitled to more 
seniority has not been decided, it is not 
barred by collateral estoppel ... . Matter 
of Bubel v Board of Educ of the 
Saugerties Cent Sch Dist, 2014 NY Slip 
Op 02999, 3rd Dept 5-1-14 
 

CIVIL PROCEDURE/COLLATERAL 
ESTOPPEL 

  
Burdens of Proof Re: Collateral Estoppel 

Explained 
  
The Second Department reversed Supreme 
Court, finding that the injunctive relief sought by 
defendants was barred by the doctrine of 
collateral estoppel. The issues had been 
decided in a prior appeal of a related but 
separate action.  The court explained the 
respective burdens of proof as follows: 
  

"The doctrine of collateral estoppel bars 
relitigation of an issue which has 
necessarily been decided in a prior action 
and is determinative of the issues 
disputed in the present action, provided 
that there was a full and fair opportunity 
to contest the decision now alleged to be 
controlling" ... . "The party seeking the 
benefit of collateral estoppel bears the 
burden of proving that the identical issue 
was necessarily decided in the prior 
proceeding, and is decisive of the present 
action" ... . "The party against whom 
preclusion is sought bears the burden of 
demonstrating the absence of a full and 
fair opportunity to contest the prior 
determination" ... . Zanani v Schvimmer, 
2014 NY Slip Op 03680, 2nd Dept 5-21-
14 
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CIVIL PROCEDURE/COLLATERAL 
ESTOPPEL/ADMINISTRATIVE 

LAW/UNEMPLOYMENT INSURANCE 
  

Collateral Estoppel Doctrine Will Not Be 
Invoked Unless there Has Been at Least One 

Full Hearing on the Issues Involved 
  
The Second Department, in determining 
collateral estoppel did not apply to a Notice of 
Determination that plaintiff was not entitled to 
unemployment insurance benefits, explained 
that the collateral estoppel doctrine will not be 
invoked  unless there has been at least one full 
hearing on the issues involved: 
  

Pursuant to the doctrine of collateral 
estoppel, which is otherwise known as 
issue preclusion, a party may be barred 
from relitigating an issue which has been 
decided in another proceeding by a court 
or in a quasi-judicial administrative forum 
... . In addition, ... "[a];s the consequences 
of a determination that a party is 
collaterally estopped from litigating a 
particular issue are great, strict 
requirements for application of the 
doctrine must be satisfied to insure that a 
party not be precluded from obtaining at 
least one full hearing on his or her claim" 
... . 

  
Here, the record does not demonstrate 
that the Notice of Determination was 
rendered after a hearing or that it 
otherwise constitutes a quasi-judicial 
determination ... . Twaddell v Drop & 
Lock Stor Co Inc, 2014 NY Slip Op 
03678, 2nd Dept 5-21-14 

  
CIVIL PROCEDURE/COLLATERAL 

ESTOPPEL/WORKERS' 
COMPENSATION 

  
Collateral Estoppel Effect Can Not Be Given 
to an Administrative Determination of Which 
Defendant Had Not Been Given Notice and In 

Which Defendant Did Not Participate 
  
The Second Department noted collateral 
estoppel effect can not be given to a Workers' 
Compensation Board (WCB) determination of 
which the defendant had not been given notice: 
  

Under the doctrine of collateral estoppel, 
a party is precluded from relitigating an 
issue which has been previously decided 
against him in a prior proceeding where 
he had a full and fair opportunity to litigate 
such issue ... . The doctrine has been 
applied to quasi-judicial determinations of 
administrative agencies such as the WCB 
... . 
  
The Supreme Court, however, should not 
have, in effect, given collateral estoppel 
effect to the WCB's determination under 
the circumstances of this case, because 
Montalvo should have been, but was not, 
given notice of the WCB's hearing. Where 
a party, such as Montalvo in this case, is 
not afforded an opportunity to participate 
in a hearing before the WCB, it is not 
bound by the WCB's determination made 
after the hearing ... . Rosario v Montalvo 
& Son Auto Repair Ctr ltd, 2014 NY 
Slip Op 04748, 2nd Dept 6-25-14 

  
 

CIVIL PROCEDURE/CONTRACT LAW 
  

Forum Selection Clause in Nursing Home 
Admission Agreement Should Have Been 

Enforced 
  
The Second Department determined Supreme 
Court should not have granted plaintiff's request 
for a change of forum, the forum selection 
clause in the agreement between plaintiff's 
decedent and defendant nursing home 
(Concourse) controlled: 
  

The plaintiff's claim that the forum 
selection clause should not be upheld 
because this is a tort action and not a 
breach of contract action is without merit. 
The applicability of a forum selection 
clause does not depend on the nature of 
the underlying action. This Court has 
upheld nonnegotiated forum selection 
clauses contained in various contracts 
even where the underlying action was a 
personal injury action or medical 
malpractice action ... . Rather, it is the 
language of the forum selection clause 
itself that determines which claims fall 
within its scope ... . Here, the contract 
provision reciting that "[a]ny and all 
actions arising out of or related to th[e] 
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Agreement" includes the causes of action 
in this action ..., which are predicated on 
the care rendered by Concourse to the 
decedent pursuant to the terms of the 
Admission Agreement. 

  
Furthermore, the plaintiff failed to show 
that the forum selection clause was 
unreasonable or unjust, or that a trial in 
Westchester County would be so gravely 
difficult that, for all practical purposes, 
she would be deprived of her day in court. 
Also, the plaintiff did not allege, or 
demonstrate, that the forum selection 
clause was the result of fraud or 
overreaching. Under these 
circumstances, the plaintiff failed to make 
any showing that the forum selection 
clause should be set aside ... 
. Couvertier v Concourse 
Rehabilitation & Nursing Inc, 2014 NY 
Slip Op 03473, 2nd Dept 5-14-14 

 

CIVIL PROCEDURE/CONTRACT 
LAW/LANDLORD-TENANT 

  
Lack of Standing Defense Waived By 
Absence from Answer---Objections to 

Authority to Sign Lease Waived by 
Ratification of the Signed Documents 

  
The Third Department, in a dispute over what 
was due and owing under a lease agreement, 
determined the "lack of standing" defense had 
been waived by the failure to raise it in the 
answer, and allegedly unauthorized execution of 
relevant documents had been ratified: 
  

Initially, defendant claims that plaintiff 
lacks standing to enforce any obligations 
created by the lease or confirmation 
agreement, as it was not a party to either 
document. We agree with Supreme Court 
that this claim was waived by defendant's 
failure to assert it in the answer (see 
CPLR 3211 [a]; [3]; [e]...).. Defendant 
further argues that the confirmation 
agreement is not legally valid, as it was 
not signed by plaintiff and ... PDC [the 
original lessor, Provident Development 
Corporation] had transferred the building 
to plaintiff prior to executing the 
confirmation agreement. However, "[a];n 
unauthorized execution of an instrument 
affecting the title to land or an interest 

therein may be ratified by the owner of 
the land or interest so as to be binding 
upon him [or her];" ... . Such a ratification 
may be shown by the owner's failure to 
timely repudiate the unauthorized actions, 
or by conduct consistent with an intent to 
be bound ... . Here, plaintiff has never 
repudiated PDC's execution of the 
confirmation agreement; on the contrary, 
the record reveals that, beginning on the 
commencement date established by the 
agreement and continuing through 2011, 
plaintiff regularly invoiced defendant for 
payments due at the intervals and in the 
amounts specified in that agreement and 
accepted defendant's resulting payments 
— thus ratifying the confirmation 
agreement by accepting benefits due 
thereunder ... . Provident Bay Rd LLC v 
NYSARC Inc, 2014 NY Slip Op 03895, 
3rd Dept 5-29-14 

 
CIVIL PROCEDURE/FOREIGN 

JUDGMENTS 
  

English Judgment Enforceable by New York 
Courts Without Demonstration of Subject 

Matter Jurisdiction or Ownership of Property 
in New York 

  
The First Department determined a judgment 
rendered in England was enforceable by New 
York courts without any need to demonstrate 
subject matter jurisdiction over the underlying 
matter or the ownership of property in New 
York.  In addition, the court noted that the 
imposition of post-judgment interest on the 
foreign judgment by New York courts was found 
appropriate: 
  

...New York adopted the Uniform Foreign 
Country Money-Judgments Recognition 
Act as CPLR article 53 ..., which was 
intended to codify and clarify existing 
case law applicable to the recognition of 
foreign country money judgments based 
on principles of international comity, "and, 
more importantly, to promote the efficient 
enforcement of New York judgments 
abroad by assuring foreign jurisdictions 
that their judgments would receive 
streamlined enforcement here" ... . 
  
Generally, a foreign country judgment is 
"conclusive between the parties to the 
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extent that it grants or denies recovery of 
a sum of money" (CPLR 5303), "unless a 
ground for nonrecognition under CPLR 
5304 is applicable" ... . CPLR 5304(a) 
provides that "[a]; foreign country 
judgment is not conclusive if the judgment 
was rendered under a system which does 
not provide impartial tribunals or 
procedures compatible with the 
requirements of due process of law" 
(subd [1]) or "the foreign court did not 
have personal jurisdiction over the 
defendant" (subd [2]). CPLR 5304(b) 
permits nonrecognition on eight other 
grounds. Significantly, "in proceeding 
under article 53, the judgment creditor 
does not seek any new relief against the 
judgment debtor, but instead merely asks 
the court to perform its ministerial function 
of recognizing the foreign country money 
judgment and converting it into a New 
York judgment" ... . Abu Dhabi 
Commercial Bank PJSC v Saad 
Trading, 2014 NY Slip Op 03767, 1st 
Dept 5-27-14 

 
CIVIL PROCEDURE/FRAUD ON THE 

COURT 
  

Proper Remedy for Discovery of Fraud 
Against the Court is a Motion to Vacate the 
Judgment in the Proceeding Affected by the 

Fraud, Not Intervention In the Proceeding 
Where the Fraud Was Revealed 

  
The First Department determined that plaintiff's 
ex-wife could not intervene in a breach of 
contract action alleging that plaintiff had lied 
about his assets (revealed by plaintiff's 
complaint in the breach of contract action) 
during the prior divorce proceedings. The court 
explained that the remedy for such fraud upon 
the court is a motion to vacate the divorce 
judgment, not intervention in the breach of 
contract proceedings: 
  

Although respondent's allegations shed 
light on a possible fraud on the 
matrimonial court, "[t]he remedy for fraud 
allegedly 
committed during the course of a legal 
proceeding must be exercised in that 
lawsuit by moving to vacate the civil 
judgment (CPLR 5015[a][3]), and not by 
another plenary action collaterally 

attacking that judgment" ... . 
Respondent's motion to intervene 
essentially seeks to collaterally attack the 
divorce decree and, accordingly, the 
matrimonial court is the proper forum in 
which to address respondent's motion to 
vacate or modify that judgment on the 
basis of fraud or newly discovered 
evidence (...CPLR 5015[a][2], [3]). 
Likewise, the related causes of action 
raised in her proposed complaint arise 
from the alleged fraud in the divorce 
action and do not merit 
intervention.  Peter C v LIsa F, 2014 NY 
Slip Op 04849, 1st Dept 6-26-14 

 
CIVIL PROCEDURE/GENERAL 

OBLIGATIONS LAW/INTELLECTUAL 
PROPERTY/PERSONAL 

PROPERTY/CONTRACT LAW 
  

Once an Amended Complaint is Served the 
Action Must Proceed As if the Original 
Complaint Never Existed---A Summary 

Judgment Motion Based Upon an Affirmative 
Defense Asserted for the First Time in the 
Answer to the Amended Complaint Was 
Properly Brought, Even Though a Prior 

Summary Judgment Motion on the Same 
Ground Had Been Denied/Medical Billing 

Software, i.e., Intellectual Property, Is 
"Personal Property" Covered by General 
Obligations Law 5-903---The Automatic 

Renewal Provision of the Medical Billing 
Contract Was Therefore Void 

  
The First Department, in a full-fledged opinion 
by Justice Gische, determined that an amended 
complaint supersedes the original complaint and 
an affirmative defense asserted in the answer to 
the amended complaint could be the basis of a 
summary judgment motion, even though the 
same ground was asserted in a prior, 
unsuccessful summary judgment motion. The 
substantive issue was whether billing software 
licensed to a doctor was "service ... to or for ... 
personal property" within the meaning of 
General Obligations Law 5-903 (2).  The court 
determined the billing software was covered by 
the General Obligations Law and, therefore, the 
automatic renewal provision in the contract 
between the software company and the doctor 
could not be enforced.  The "General 
Obligations Law" affirmative defense was not 
asserted in the original answer and a summary 
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judgment motion based on the unpled 
affirmative defense had previously been denied: 
  

We find that the second summary 
judgment motion, brought after the 
pleadings were amended on a 
substantive issue not previously decided 
by the court, was procedurally proper. 
"Once plaintiff served the amended 
complaint, the original complaint was 
superseded, and the amended complaint 
became the only complaint in the action. 
The action was then required to proceed 
as though the original pleading had never 
been served" ... . Thus, defendant's 
appeal from the prior order denying 
summary judgment became moot ..., and 
"sufficient cause . . . exist[ed]" for his 
motion for summary judgment dismissing 
the amended complaint ... . ... 
  
General Obligations Law § 5-903 does 
not define "personal property," although it 
broadly defines "person" as "an 
individual, firm, company, partnership or 
corporation" and also states that its 
restrictions apply unless "the person 
receiving the service" is served with 
advanced notice calling its attention to the 
renewal clause in the contract (General 
Obligations Law § 5-903[2]). The statute 
does not require that the person own the 
"personal property" being serviced, and 
section 5-903 has been analyzed by 
courts in a variety of circumstances to 
determine its applicability. Personal 
property has been interpreted to include 
intellectual property as well as tangible 
personal property ... . The purpose of the 
notice provision is to protect service 
recipients from the harm of unintended 
automatic renewals of contracts for 
consecutive periods ... . Since § 5-903 is 
remedial in nature it is construed broadly 
... . 
  
We find that the parties' agreement was 
"for service . . . to or for . . . personal 
property" within the meaning of the 
General Obligations Law. The services 
provided were directly and inextricably 
related to the billing and medical records 
of the practice, which are personal 
property. Healthcare IQ LLC v Tsai 
Chung Chao, 2014 NY Slip Op 03216, 
1st Dept 5-6-14 

  

 CIVIL PROCEDURE/LACHES/REAL 
PROPERTY 

  
Claim Re: Ownership of Real Property 

Precluded by Laches Defense 

  
The Second Department determined a 
counterclaim was properly dismissed pursuant 
to the laches defense.  The counterclaim alleged 
that a mortgage was void because the property 
passed by operation of law to the defendants 
upon the death of the property owner in 
1988.  The defense of laches in this context was 
explained as follows: 
  

"The essence of the equitable defense of 
laches is prejudicial delay in the assertion 
of rights" ... . " To establish laches, a 
party must show: (1) conduct by an 
offending party giving rise to the situation 
complained of, (2) delay by the 
complainant in asserting his or her claim 
for relief despite the opportunity to do so, 
(3) lack of knowledge or notice on the 
part of the offending party that the 
complainant would assert his or her claim 
for relief, and (4) injury or prejudice to the 
offending party in the event that relief is 
accorded the complainant'" ... . "In order 
for laches to apply to the failure of an 
owner of real property to assert his or her 
interest, it must be shown that [the]; 
plaintiff inexcusably failed to act when [he 
or]; she knew, or should have known, that 
there was a problem with [his or]; her title 
to the property. In other words, for there 
to be laches, there must be present 
elements to create an equitable estoppel'" 
... . " Equitable estoppel arises when a 
property owner stands by without 
objection while an opposing party asserts 
an ownership interest in the property and 
incurs expense in reliance on that belief. 
The property owner must inexcusably 
delay in asserting a claim to the property, 
knowing that the opposing party has 
changed . . . position to his [or her ]; 
irreversible detriment'" ... . "Moreover, as 
the effect of delay may be critical to an 
adverse party, delays of even less than 
one year have been sufficient to warrant 
the application of the defense" ... 
. Deutsche Bank Natl Trust Co v 
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Joseph, 2014 NY Slip Op 03794, 2nd 
Dept 5-28-14 

 
CIVIL PROCEDURE/LAW OF THE 

CASE 
  

Difference Between Law of the Case and 
Issue and Claim Preclusion Explained 

  
The Second Department explained the 
difference between  the doctrines of law of the 
case and issue and claim and issue preclusion: 
  

"[L];aw of the case rests on a foundation 
that . . . distinguishes it from issue and 
claim preclusion. Whereas the latter 
concepts are rigid rules of limitation, law 
of the case is a judicially crafted policy 
that expresses the practice of courts 
generally to refuse to reopen what has 
been decided, [and is]; not a limit to their 
power. As such, law of the case is 
necessarily amorphous in that it directs a 
court's discretion, but does not restrict its 
authority"... . Matter of Mazur Bros 
Realty LLC v State of New York, 2014 
NY Slip Op 03687, 2nd Dept 5-21-14 

 
 

 CIVIL PROCEDURE/NATIVE 
AMERICANS/TRIBAL COUNCILS 

  
New York Courts Do Not Have Jurisdiction 

Over Intra-Tribal Matters 

  
The First Department determined New York 
courts do not have subject matter jurisdiction 
over an election dispute concerning competing 
tribal councils.  The court also addressed the 
waiver of sovereignty by a Native American tribe 
and noted that the jurisdiction of a New York 
court conveyed by 25 USC 233 does not extend 
beyond the borders of the state (tribe was 
located in California): 

  
New York courts do not have subject 
matter jurisdiction over the internal affairs 
of Indian tribes" ... . "[A]n election dispute 
concerning competing tribal councils" is a 
"non-justiciable intra-tribal matter" ... . 
Appellants seek a declaration that 
defendant Chukchansi Economic 
Development Authority (CEDA) is lawfully 
governed by a board composed of seven 

named individuals; however, appellants 
themselves allege in their counterclaim 
and cross claims that the members of the 
CEDA Board are the same as the 
members of defendant Tribal Council of 
the Tribe of Picayune Rancheria of the 
Chukchansi Indians. Wells Fargo Bank 
NA v Chukchansi Economic Dev Auth, 
2014 NY Slip Op 04437, 1st Dept 6-17-
14 

 
CIVIL PROCEDURE/NEGLIGENCE/ 

PUNITIVE DAMAGES 
  

Conclusory Allegations in Support of 
Punitive Damages Should Not Have Survived 
a Motion to Dismiss Based on the Pleadings 

  
The First Department determined the conclusory 
allegations in support of punitive damages 
should not have survived a motion to dismiss 
based on the pleadings.  However, discovery 
supports it the allegations could be revived: 
  

We must consider whether the complaint 
contains the requisite allegations that "the 
wrongdoing is intentional or deliberate, 
presents circumstances of aggravation or 
outrage, evinces a fraudulent or evil 
motive, or is in such conscious disregard 
of the rights of another that it is deemed 
willful and wanton" ... . 
  
"Although on a motion to dismiss 
plaintiffs' allegations are presumed to be 
true and accorded every favorable 
inference, conclusory allegations - claims 
consisting of bare legal conclusions with 
no factual specificity - are insufficient to 
survive a motion to dismiss" ... . Here, the 
complaint alleges in conclusory and 
conjectural fashion that "defendants were 
grossly, willfully and wantonly negligent 
and acted with reckless indifference to 
the health and safety of plaintiff." These 
legal conclusions are insufficient as the 
complaint does not allege any facts to 
demonstrate that UPS engaged in 
conduct which rose to the high level of 
moral culpability to support a claim for 
punitive damages ... . Plaintiff cannot 
maintain the punitive damages demand 
on the hope that discovery might 
someday provide a basis for it ... . 
"However, should discovery reveal facts 
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supporting a claim for punitive damages, 
plaintiff could of course move for leave to 
replead the demand" ... . Barnes v 
Hodge, 2014 NY Slip Op 04851, 1st 
Dept 6-26-14 

 
CIVIL PROCEDURE/PERSONAL 

JURISDICTION 
  

Plaintiff Cannot Be the Only Link between 
the Defendant and the Forum/Defendant's 
"Minimum Contacts" with New York Not 

Demonstrated 
  
The Second Department determined New York 
courts did not have subject matter jurisdiction in 
an action against a Texas physician who had 
treated plaintiff's late mother when she resided 
in Texas and Florida.  The court explained the 
relevant analysis: 
  
  

Where a motion is made to dismiss an 
action for lack of personal jurisdiction, it is 
the plaintiff who bears the ultimate burden 
of proving a basis for such jurisdiction ... . 
A plaintiff relying on CPLR 302(a)(3)(ii) 
"must show that (1) the defendant 
committed a tortious act outside New 
York; (2) the cause of action arose from 
that act; (3) the tortious act caused an 
injury to a person or property in New 
York; (4) the defendant expected or 
should reasonably have expected the act 
to have consequences in New York; and 
(5) the defendant derived substantial 
revenue from interstate or international 
commerce" ... . Once those elements are 
met, an assessment must then be made 
as to whether a finding of personal 
jurisdiction satisfies due process ... . 

  
Here, the plaintiff failed to establish that 
the defendant's alleged tortious act — 
prescribing medication in Texas to the 
plaintiff's mother while she was in Texas 
and in Florida — caused injury in New 
York ... . Moreover, under the 
circumstances, the plaintiff failed to 
establish that the defendant expected or 
should reasonably have expected the act 
to have consequences in New York, or 
that the defendant "derive[d] substantial 
revenue from interstate . . . commerce" 
(CPLR 302[a][3][ii]). In addition, the 

plaintiff failed to establish that the 
defendant had the requisite "minimum 
contacts" with New York such that the 
prospect of defending a suit here 
comported with "traditional notions of fair 
play and substantial justice," as required 
by the Federal Due Process Clause ... . 

  
On February 25, 2014, the Supreme Court of the 
United States rendered a decision refining the 
"minimum contacts" analysis set forth in 
International Shoe Co. (see Walden v Fiore, 
_____ US _____, 134 S Ct 1115). The Supreme 
Court determined that a "plaintiff cannot be the 
only link between the defendant and the forum. 
Rather, it is the defendant's conduct that must 
form the necessary connection with the forum 
State that is the basis for its jurisdiction over 
him" (id. at 1122). Moreover, the Supreme Court 
held that, "[d]ue process requires that a 
defendant be haled into court in a forum State 
based on his own affiliation with the State, not 
based on the random, fortuitous, or attenuated' 
contacts he makes by interacting with other 
persons affiliated with the State" ... . Waggaman 
v Arauzo, 2014 NY Slip Op 03259, 2nd Dept 5-
7-14 

 
CIVIL PROCEDURE/PRELIMINARY 

INJUNCTION/WORKERS' 
COMPENSATION LAW 

  
Preliminary Injunction Prohibiting the 
Levying of Deficit Assessments by the 

Workers' Compensation Board Properly 
Granted 

  
The Fourth Department determined Supreme 
Court properly issued a preliminary injunction. 
All the criteria---irreparable harm, likelihood of 
success on the merits, and balancing of the 
equities---were met. The case involved the 
Workers' Compensation Board's levying of 
deficit assessments against petitioners pursuant 
to Workers' Compensation Law section 
50.  Matter of Riccelli Enters Inc v State of NY 
Workers' Compensation Bd, 2014 NY Slip Op 
03067, 4th Dept 5-2-14 
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CIVIL PROCEDURE/SUBJECT 
MATTER 

JURISDICTION/INTENTIONAL 
INFLICTION OF EMOTIONAL 

DISTRESS 
  

Most of Plaintiff's Causes of Action Were 
Allegations Concerning the Conduct of a 
State Employee in His Official Capacity---
Therefore, Those Causes of Action Were 

Actually Against the State and Could Only Be 
Heard in the Court of Claims/Elements of 

Intentional Infliction of Emotional Distress 
Explained 

  
The Second Department upheld the dismissal of 
several causes of action (brought in Supreme 
Court) which were determined to constitute 
actions against the state because they were 
directed at the official conduct of an individual 
employed by the state. Actions against the state 
can be heard only in the Court of Claims. The 
suit was brought by a doctor employed by the 
SUNY Downstate Medical Center and alleged 
breach of contract, wrongful termination of 
employment, promissory estoppel, defamation 
and intentional infliction of emotional 
distress.  The Second Department concluded 
that only defamation should survive because 
that cause of action was against plaintiff's boss, 
Dr. Abulafia, in his individual, not official, 
capacity.  The intentional infliction of emotional 
distress cause of action, which was also against 
Dr. Abulafia in his individual capacity, was 
dismissed because it was not sufficiently 
alleged: 
  

"The Court of Claims has limited 
jurisdiction to hear actions against the 
State itself, or actions naming State 
agencies or officials as defendants, 
where the action is, in reality, one against 
the State—i.e., where the State is the real 
party in interest" ... . Generally, "[t]he 
Court of Claims has exclusive jurisdiction 
over actions for money damages against 
State agencies, departments, and 
employees acting in their official capacity 
in the exercise of governmental functions" 
... . "Where, however, the suit against the 
State agent or officer is in tort for 
damages arising from the breach of a 
duty owed individually by such agent or 
officer directly to the injured party, the 
State is not the real party in interest—

even though it could be held secondarily 
liable for the tortious acts under 
respondeat superior" ... . 

  
Contrary to the plaintiff's contention, the 
Supreme Court properly granted those 
branches of the defendants' motion which 
were to dismiss the causes of action to 
recover damages for breach of contract, 
wrongful termination of employment, and 
promissory estoppel insofar as asserted 
against Abulafia, correctly concluding that 
it lacked subject matter jurisdiction to 
entertain those cases of action insofar as 
asserted against Abulafia, as those 
causes of action arose from acts 
performed, and determinations made, by 
Abulafia as a State employee acting in his 
official capacity... . * * * 
  
"In order to state a cause of action to 
recover damages for intentional infliction 
of emotional distress, the complaint must 
allege conduct that was so outrageous in 
character, and so extreme in degree, as 
to go beyond all possible bounds of 
decency . . . and [was] utterly intolerable 
in a civilized community'" ... . Even 
accepting as true the allegations in the 
complaint regarding Abulafia's conduct, 
and according the plaintiff the benefit of 
every possible favorable inference ..., 
Abulafia's conduct was not "so 
outrageous in character, and so extreme 
in degree" as to qualify as intentional 
infliction of emotional distress ... 
.  Borawski v Abulafia, 2014 NY Slip Op 
03221, 2nd Dept 5-7-14 
  

CIVIL PROCEDURE/SUBJECT 
MATTER 

JURISDICTION/SEPARATION OF 
CHURCH AND STATE 

  
Courts Do Not Have Subject Matter 

Jurisdiction Over Disputes Requiring Inquiry 
Into Religious Doctrine 

  
The Second Department determined a dispute 
among religious parties could not be determined 
in the courts because it would involve an 
impermissible inquiry into religious doctrine or 
practice: 
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"The First Amendment forbids civil courts 
from interfering in or determining religious 
disputes, because there is substantial 
danger that the state will become 
entangled in essentially religious 
controversies or intervene on behalf of 
groups espousing particular doctrines or 
beliefs. Civil disputes involving religious 
parties or institutions may be adjudicated 
without offending the First Amendment as 
long as neutral principles of law are the 
basis for their resolution" ... . Here, the 
claims asserted by the plaintiff are 
nonjusticiable, as they cannot be resolved 
based on neutral principles of law. 
Rather, resolution of the issues raised 
would necessarily involve an 
impermissible inquiry into religious 
doctrine or practice ... . Rodzianko v 
Parish of the Russion Orthodox Holy 
Virgin Protection Church Inc, 2014 NY 
Slip Op 03249, 2nd Dept 5-7-14 
 
 

 CIVIL RIGHTS LAW/SLAPP 
SUITS/DEFAMATION 

  
Defamation Suit Dismissed---Determined to 

Be a Strategic Lawsuit Against Public 
Participation (SLAPP) Prohibited by the Civil 

Rights Law 
  
The Second Department determined plaintiffs 
had initiated a so-called SLAPP (strategic 
lawsuit against public participation).  The suit 
was dismissed and attorney's fees were granted 
to the defendants.  The defendants had 
distributed flyers against the development of 
children's day camp which suggested plaintiffs 
did not care and had lied about the 
environmental impact of the proposed 
development.  The plaintiffs sued in defamation: 
  

Civil Rights Law § 76-a was passed to 
protect citizens facing litigation arising 
from their public petitioning and 
participation ... by deterring strategic 
lawsuits against public participation, 
termed SLAPP suits. Related provisions 
passed in the same bill include Civil 
Rights Law § 70-a, which permits a 
defendant in such actions to recover 
costs and an attorney's fee, and CPLR 
3211(g) and CPLR 3212(h), which require 
the plaintiff, on a motion to dismiss 

pursuant to CPLR 3211(a)(7) for failure to 
state a cause of action or for summary 
judgment pursuant to CPLR 3212, to 
demonstrate that the action "has a 
substantial basis in fact and law or is 
supported by a substantial argument for 
an extension, modification or reversal of 
existing law" ... . 
  
Here, the defendants established, prima 
facie, that the plaintiffs were public 
applicants and that the suit concerned a 
communication that was "materially 
related" to the defendants' efforts to 
report on, comment on, or oppose the 
plaintiffs' application (see Civil Rights Law 
§ 76-a[1][a]). Contrary to the plaintiffs' 
assertions, the statements at issue were 
made in an effort to garner support for the 
defendants' opposition to the plaintiffs' 
proposed plan to develop the property 
into a children's day camp .. . 
  
In opposition, the plaintiffs failed to 
demonstrate a substantial basis in fact 
and law (see CPLR 3212[h]) in support of 
their allegations that the challenged 
statements amounted to defamation per 
se ... . Southhampton Day Camp Realty 
LLC v Gormon, 2014 NY Slip Op 04750, 
2nd Dept 6-25-14 
  

 
CONSTRUCTIVE TRUST/CIVIL 

PROCEDURE 
  

Constructive Trust Cause of Action 
Sufficiently Pled/Dismissal "With Prejudice" 
Not Allowed---Doctrine of Res Judicata Does 
Not Apply---a Dismissal for Failure to State a 

Cause of Action Is Not On the Merits 

  
The Second Department determined Supreme 
Court should not have dismissed the 
constructive trust cause of action.  The court 
further determined that the conversion, 
constructive fraud and breach of contract causes 
of action were properly dismissed for failure to 
state a cause of action, but should not have 
been dismissed "with prejudice."  With respect to 
the constructive trust and the dismissal with 
prejudice, the court wrote: 

  
The equitable remedy of a constructive 
trust may be imposed " [w]hen property 
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has been acquired in such circumstances 
that the holder of the legal title may not in 
good conscience retain the beneficial 
interest'" ... . "The elements of a cause of 
action to impose a constructive trust are 
(1) the existence of a confidential or 
fiduciary relationship, (2) a promise, (3) a 
transfer in reliance thereon, and (4) unjust 
enrichment" ... . "To achieve equity and 
avoid unjust enrichment, the courts apply 
these factors flexibly rather than rigidly" ... 
. 

  
Here, the plaintiff sufficiently alleged the 
existence of a confidential or fiduciary 
relationship with the defendants. The 
parties were related through marriage, 
and the plaintiff and Atanasio, along with 
their respective spouses, pooled their 
resources in order to purchase the 
residential property and the boat ... . 
Further, the plaintiff sufficiently pleaded 
the elements of a promise and a transfer 
in reliance on the promise. He alleged 
that, before he sold the defendants his 
interest in the property in November 
2005, the defendants promised to 
reimburse him for the expenditures he 
made for the property and boat as long as 
he continued making those payments for 
one year after the sale of his interest. In 
reliance on this alleged promise and his 
confidential relationship with the 
defendants, he transferred his interest in 
the property to the defendants, and 
thereafter continued to make 
expenditures in connection with the 
property and boat. Finally, his allegations 
that he made all expenditures for the 
property and boat during a period of 7½ 
years, and that the defendants refused to 
reimburse him, despite being co-owners 
of the property and boat and 
notwithstanding their promise, were 
sufficient to plead the unjust enrichment 
element necessary to the imposition of a 
constructive ... . 

  
...Supreme Court, upon dismissing the 
second, third, and fourth causes of action, 
improperly did so "with prejudice." A 
dismissal for failure to state a cause of 
action based on the insufficiency of the 
allegations in the pleading is not a 
dismissal on the merits, and does not bar 

the adequate repleading of the claim in a 
subsequent action... . Canzona v 
Atanasio, 2014 NY Slip Op 04458, 2nd 
Dept 6-18-14 

  
In a related case, the Second Department 
noted that, because a dismissal for failure 
to state a cause of action is not on the 
merits, the doctrine of res judicata does 
not apply.  Canzona v Atanasio, 2014 
NY Slip Op 04459, 2nd Dept 6-18-14 

  
CONTRACT LAW 

  
New York Has Not Adopted the "First 

Clause" Doctrine for Interpretation Contracts 
with Conflicting Provisions 

  
The First Department noted that New York has 
not adopted the "first clause" doctrine of contract 
interpretation with respect to conflicting 
provisions, i.e., the clause appearing first in the 
agreement does not necessarily control: 
  

The motion court correctly reconciled 
apparently conflicting provisions of the 
partnership agreement, giving meaning to 
both ... . Contrary to plaintiff's contention, 
the provision that appears first does not 
automatically govern, as New York has 
not adopted the "first clause" doctrine of 
contract interpretation ... . Further, as 
plaintiff concedes, her interpretation of 
the contract renders section 6.8(b) 
superfluous, depriving it of all effect. 
Section 6.8(a) provides that "[a]; voluntary 
dissolution (including any dissolution by 
law resulting from only one Partner 
remaining . . . following the death . . . of 
the other Partner(s)) and termination of 
the Partnership shall override any of the 
provisions of this Article VI . . . ." Section 
6.8(b) of the agreement provides that the 
partnership will survive the death of a 
partner if a new partner is admitted no 
more than 90 days after the death. When 
read together, these sections provide for 
dissolution upon the death of a partner 
unless a new partner is admitted within 
90 days ... . Le Bel v Donovan, 2014 NY 
Slip Op 03608, 1st Dept 5-20-14 
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Question of Fact Whether Defendant's 
Negligence Precluded Her Reliance on the 

Doctrine of Mutual Mistake to Rescind a 
Valid Oral Contract 

  
The First Department determined there a 
question of fact about defendant's negligence 
and the related applicability of the doctrine of 
mutual mistake. The parties orally agreed to 
share funeral expenses and commence a lost 
will proceeding based upon the understanding 
that the original will could not be 
found.  However, the original will was 
subsequently found.  The defendant moved to 
rescind the contract on the basis of mutual 
mistake and Supreme Court granted the 
motion.  In reversing, the First Department noted 
the doctrine of mutual mistake would not be 
available if defendant were negligent in initially 
failing to find the will, and a question of fact had 
been raised about defendant's negligence in that 
regard: 
  

Plaintiff met her obligations under the 
agreement to pay one half of the 
decedent's funeral expenses and 
attorneys fees for the proceeding. 
Defendant did, as required, commence a 
lost will proceeding. Both parties thus 
fulfilled the terms of the oral agreement. It 
was only less than one month before the 
hearing on the lost will proceeding was to 
commence that defendant's husband 
found the original will in the same box 
which defendant had searched prior to 
entering into the agreement. It was at that 
point that defendant attempted to 
abrogate the contract. It is noteworthy 
that defendant, in her motion for summary 
judgment dismissing the complaint 
argued that the contract should be 
rescinded due to a mutual mistake as to 
the existence of the original will. The 
question of mutual mistake, therefore, is 
central to the disposition of this case. 
  
Defendant's alleged negligence in 
searching for the original 1991 will, the 
absence of which formed the basis of the 
oral agreement to commence a lost will 
proceeding, is an important factor in 
determining whether the doctrine of 
mutual mistake may be invoked to 
rescind this otherwise valid oral 
agreement. " Mistake, to be available in 
equity, must not have arisen from 

negligence, where the means of 
knowledge were easily accessible.'" ... . 
The doctrine of mutual mistake "may not 
be invoked by a party to avoid the 
consequences of its own negligence" ... 
. Gitelson v Quinn, 2014 NY Slip Op 
03942, 1st Dept 5-3-14 

 
A Counteroffer Extinguishes the Initial Offer 

Which Cannot Be Unilaterally Revived by 
Subsequent Acceptance 

  
The First Department determined that no binding 
contract for the sale of real property had been 
reached after a series of offers and 
counteroffers.  In the course of the decision, the 
court noted some of the relevant black letter law: 
  

The record demonstrates that the parties 
never came to terms and instead 
proposed a series of offers and 
counteroffers to which they never 
mutually agreed. ...To enter into a 
contract, a party must clearly and 
unequivocally accept the offeror's terms 
... . If instead the offeree responds by 
conditioning acceptance on new or 
modified terms, that response constitutes 
both a rejection and a counteroffer which 
extinguishes the initial offer ... . The 
counteroffer extinguishes the original 
offer, and thereafter the offeree cannot ... 
unilaterally revive the offer by accepting it 
... . 
  
...[O]ral acceptance of a written offer can 
form a binding contract for the sale of real 
property * * *. Thor Props LLC v 
Willspring Holdings LLC, 2014 NY Slip 
Op 04237, 1st Dept 6-12-14 

  
General Language---"Disposition"---Limited 
in Scope by More Specific Words---"Sale or 

Transfer" 

  
The First Department, over a dissent, 
determined that the rules of contract 
interpretation did not allow the collection of a 
"transaction fee" by plaintiff financial advisor with 
respect to the defendant's purchase of notes in 
anticipation of the purchase of a mine.  When 
the financing for the mine fell through, the 
defendant sold back the notes in accordance 
with the purchase agreement with the seller of 
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the notes.  The plaintiff sought a "transaction 
fee" for that transaction: 

  
...[T]he motion court unreasonably 
construed the parties' agreement in 
arriving at the conclusion that plaintiff was 
entitled to a "transaction fee" in 
connection with defendant's aborted 
acquisition of a participation interest in 
the notes. The letter agreement provides 
that plaintiff is entitled to a "transaction 
fee" following the consummation or 
closing of a "transaction," which it defines 
as the "sale, transfer or other disposition . 
. . [of] a portion of the assets, businesses 
or securities of [defendant]." The 
acquisition in question was admittedly not 
a "sale" or "transfer." Nor can it be 
considered a "disposition," as plaintiff 
contends. The term "disposition" does not 
appear in isolation in the agreement, but 
as a catch-all at the end of the phrase 
"sale, transfer or other disposition." Thus, 
under the principle of ejusdem generis, 
the general language "or other 
disposition" must be construed as limited 
in scope by the more specific words 
"sale" and "transfer" that preceded it ... 
. Miller Tabak + Co LLC v Senetek PLC, 
2014 NY Slip Op 04418, 1st Dept 6-17-
14 

  
CONTRACT LAW/LETTERS OF 

CREDIT/UCC 
  

All Ambiguities Re: Letters of Credit 
Resolved Against the Issuer---"Independence 
Principle" Applied---Beneficiaries of Letters 

of Credit Entitled to Payment 

  
In a full-fledged opinion by Justice Andrias, the 
First Department reversed Supreme Court and 
determined plaintiffs were entitled to payment as 
beneficiaires of irrevocable standby letters of 
credit.  The opinion is detailed and meticulously 
resolved all ambiguities in the relevant 
documents against the issuer of the letters of 
credit.  The opinion includes an extended 
discussion of the "independence principle" in 
this context.  With respect to the basic analytical 
principles to be applied, the court wrote: 

  
Under New York law, in order to recover 
on its claim that the issuer wrongfully 

refused to honor its request to draw down 
on a letter of credit, the beneficiary must 
prove that it strictly complied with the 
terms of the letter of credit ... . "The 
corollary to the rule of strict compliance is 
that the requirements in letters of credit 
must be explicit, and that all ambiguities 
are construed against the [issuer]" ... . 
The reasoning is that "[s]ince the 
beneficiary must comply strictly with the 
requirements of the letter, it must know 
precisely and unequivocally what those 
requirements are" ... . "Where a letter of 
credit is fairly susceptible of two 
constructions, one of which makes it fair, 
customary and one which prudent men 
would naturally enter into, while the other 
makes it inequitable, the former 
interpretation must be preferred to the 
latter, and a construction rendering the 
contract possible of performance will be 
preferred to one which renders its 
performance impossible or meaningless" 
... . * * * 

  
In November 2000, the independence 
principle was codified in a general 
revision of article 5 of the UCC. UCC 5—
103(d) now provides that: 

  
"[r]ights and obligations of an 
issuer to a beneficiary or a 
nominated person under a letter of 
credit are independent of the 
existence, performance, or 
nonperformance of a contract or 
arrangement out of which the letter 
of credit arises or which underlies 
it, including contracts or 
arrangements between the issuer 
and the applicant and between the 
applicant and the beneficiary." 

  
The doctrine of independent contracts, as 
codified in UCC article 5, allows the letter 
of credit to provide " a quick, economic 
and trustworthy means of financing 
transactions for parties not willing to deal 
on open accounts'"... . "Only staunch 
recognition of this principle by the issuers 
and the courts will give letters of credit 
the continuing vitality that arises from the 
certainty and speed of payment under 
letters of credit" ... .BasicNet SpA v CFP 
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Servs Ltd, 2014 NY Slip Op 04585, 1st 
Dept 6-19-14 

 
CONTRACT LAW/FRAUD 

  
Complaint Stated Causes of Action for 
Breach of Contract and Fraud---Plaintiff 

Agreed to Forgo Compensation for Work 
Done for Defendant in Return for a Stake in 

Defendant's Business---Defendant 
Terminated the Relationship Without Paying 

Plaintiff 

  
The Second Department determined plaintiff had 
stated causes of action for breach of contract 
and fraud.  The complaint alleged plaintiff had 
agreed to forego compensation for his 
construction and managerial work for defendant 
in return for a stake in defendant's 
business.  The complaint further alleged 
defendant, after plaintiff had done the work, 
terminated the relationship without paying 
plaintiff: 
  

The essential elements for pleading a 
cause of action to recover damages for 
breach of contract are the existence of a 
contract, the plaintiff's performance 
pursuant to the contract, the defendant's 
breach of his or her contractual 
obligations, and damages resulting from 
the breach ... . According the plaintiff the 
benefit of every possible favorable 
inference, the complaint alleged that the 
defendants breached the parties' 
agreement and that, as a result, the 
plaintiff was entitled to recover its normal 
fees and compensation for the subject 
work. ... 
  
"The elements of a cause of action 
sounding in fraud are a material 
misrepresentation of an existing fact, 
made with knowledge of the falsity, an 
intent to induce reliance thereon, 
justifiable reliance upon the 
misrepresentation, and damages" ... . 
Where the gravamen of the alleged fraud 
does not arise from the mere failure of a 
promisor to perform his or her obligations 
under a contract, but arises from a 
promisor's successful attempts to induce 
a promisee to enter into a contractual 
relationship despite the fact that the 
promisor harbored an undisclosed 

intention not to perform under the 
contract, a proper cause of action 
sounding in fraud may be stated. "[A]; 
false statement, promissory in nature, 
may be deemed the statement of a 
material existing fact, because it falsely 
represents the [declarant's]; state of mind 
and the state of his [or her]; mind is a 
fact'" ... . "There is no doubt that a 
misrepresented intention to perform a 
contract may constitute actionable fraud" 
... , and "a statement of present intention 
is deemed a statement of a material 
existing fact, sufficient to support a fraud 
action" ... . 
  
Here, viewing the complaint in the light 
most favorable to the plaintiff, the third 
cause of action alleged that the 
defendants made a promise to give the 
plaintiff an equity stake in the maple 
syrup venture if the plaintiff agreed to 
forego its normal fees and compensation 
for the subject work, that the defendants 
made that promise while harboring an 
undisclosed intention never to give the 
plaintiff such an equity stake, and that the 
plaintiff detrimentally relied on the 
defendants' representation of intent by 
performing the subject work for them. 
These allegations were sufficient to state 
a cause of action sounding in 
fraud. Neckles Bldrs Inc v Turner, 2014 
NY Slip Op 03668, 2nd Dept 5-21-14 
  

CONTRACT LAW/REAL PROPERTY 
  

Criteria for Reformation of a Deed (Removing 
a Restrictive Covenant) Not Met 

  
The Third Department explained the criteria for 
reformation of a document, in this case a 
deed.  The court determined that the plaintiff, 
who was seeking to have a restrictive covenant 
removed from a deed, did not demonstrate the 
criteria for reformation of the deed.  The criteria 
were described as follows: 
  

"A party seeking reformation must 
establish, by clear and convincing 
evidence, that the writing in question was 
executed under mutual mistake or 
unilateral mistake coupled with fraud" ... . 
The burden is on the proponent of 
reformation to establish, by clear and 
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convincing evidence, that the relief is 
warranted ... . 

  
Here, it is undisputed that the deed's 
restrictive covenant was not set forth in 
the contract of sale and Salenger testified 
that he first became aware of it when he 
received the deed after the closing. Thus, 
plaintiff established the existence of a 
unilateral mistake regarding whether the 
restrictive covenant was intended to be 
included as a condition of the sale. 
Nonetheless, plaintiff's proof fell short of 
establishing fraud on decedent's part, 
which requires "'a misrepresentation that 
is false and that the defendant knows is 
false, made to induce the other party to 
rely on it, justifiable reliance on the 
misrepresentation by the other party, and 
injury'" ... . Timber Rattlesnake LLC v 
Devine, 2014 NY Slip Op 03718, 3rd 
Dept 5-22-14 

  
CONTRACT LAW/REAL 
PROPERTY/RELIGIOUS 

INSTITUTIONS/NOT-FOR-PROFIT 
CORPORATION LAW 

  
Writing Which Omitted Certain Crucial Terms 

Was an "Agreement to Agree," Not an 
Enforceable Real Estate Sales Contract 

  
The First Department determined that a writing 
[the September 14 letter] which included some 
terms of the sale of church property for $15 
million constituted an "agreement to agree" and 
not an enforceable real estate sales 
contract.  The writing identified the parties, the 
property, the amount of the downpayment and 
the price of the property.  At some point after the 
writing was signed, the defendant property 
owner told the plaintiff it was negotiating the sale 
of the property to another and, if the plaintiff 
wanted to buy, the price would be $17.5 
million.  The plaintiff then sued for breach of 
contract and specific performance.  In finding the 
writing was not an enforceable real estate sales 
contract, the court noted that several crucial 
terms were missing, including the failure to 
mention the required court-approval of the sale 
of church property pursuant to the not-for-profit 
corporation law, and the failure to include details 
of the escrow agreement: 
  

...[W]e agree with defendant that the 
September 14 letter did not contain all of 
the material terms which one would 
reasonably have expected to be included 
under the circumstances, rendering the 
September 14 letter unenforceable. For 
example, while the September 14 letter 
contemplated that the down payment 
would be held in escrow, it failed to 
identify who the escrow agent would be 
and left to future negotiations "a 
reasonably acceptable escrow 
agreement." Since "[n];o contract for the 
sale of real property can be created when 
a material element of the contemplated 
bargain has been left for further 
negotiations," ..., and the details of an 
escrow arrangement are certainly 
material, this alone warranted the motion 
court's conclusion that the letter was not a 
contract. 
  
Further, the contemplated transaction 
was unique, insofar as it was contingent 
on approval by the court and the Attorney 
General. While we do not question that 
defendant was entitled to agree to a sale 
of the property prior to seeking such 
approval ..., one would expect that an 
agreement would have contained such 
material terms as defendant's duty to 
seek approval in a diligent manner, and 
the consequences of a failure to secure 
such approval. Indeed, it has been held 
that the contingency created by a 
condominium association's right of first 
refusal is material to an agreement to sell 
an individual condominium apartment ... 
.  Argent Acquisitions LLC v First 
Church of Religious Science, 2014 NY 
Slip Op 04048, 1st Dept 6-5-14 

  
CONTRACT LAW/STIPULATION OF 

SETTLEMENT 
  

Criteria for Setting Aside a Stipulation of 
Settlement Explained 

  
In finding plaintiff's motion to vacate a stipulation 
of settlement was properly denied, the Second 
Department explained the operative principles: 
  

"Stipulations of settlement are judicially 
favored, will not lightly be set aside, and 
are to be enforced with rigor and without 
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a searching examination into their 
substance' as long as they are clear, final 
and the product of mutual accord'" ... . A 
stipulation of settlement may not be set 
aside except on a showing of fraud, 
collusion, mistake, or accident ... . Yan 
Ping Liang v Wei Xuan Gao, 2014 NY 
Slip Op 04003, 2nd Dept 6-4-14 

 
CONTRACT LAW/NEGLIGENCE 

  
Security Guard and College Had No Duty to 
Protect Taxi Driver from Attack by Students 
on Campus---Plaintiff Was Not a Third Party 

Beneficiary of Contract Between Security 
Company and College 

  
The Second Department determined defendants 
security company (Secuitas), security guard 
(Jarrett) and college (Manhattanville) did not 
owe any duty to a taxi driver who was allegedly 
attacked and injured by students on a college 
campus.  The complaint alleged a security guard 
(Jarrett) was nearby and did nothing to intervene 
in the attack: 
  

A contractual obligation, standing alone, 
generally will not give rise to tort liability in 
favor of a third party ... . Before an injured 
party may recover as a third-party 
beneficiary for failure to perform a duty 
imposed by contract, it must clearly 
appear from the provisions of the contract 
that the parties thereto intended to confer 
a direct benefit on the alleged third-party 
beneficiary to protect him or her from 
physical injury ... . 

  
The plaintiff here was not a third-party 
beneficiary of the contract between 
Securitas and Manhattanville, as the 
contract did not contain any express 
provision that it would protect individuals 
on the campus from physical injury or 
attack ... . Securitas and Jarrett did not 
assume a duty to exercise reasonable 
care to prevent harm to the plaintiff by 
virtue of its contractual duty to provide an 
unarmed security guard ... . Securitas did 
not assume a duty pursuant to the 
contract to prevent assaults, or to protect 
the plaintiff from physical injury inflicted 
by intervening third-party assailants ... . 
As such, Securitas and Jarrett 
established their prima facie entitlement 

to judgment as a matter of law. In 
opposition, the plaintiff failed to raise a 
triable issue of fact. Ramirez v 
Genovese, 2014 NY Slip Op 03673, 2nd 
Dept 5-21-14 

 

CORPORATION LAW/CHOICE OF 
LAW 

  
In this Shareholder Derivative Lawsuit, 

Causes of Action Not Subject to the "Internal 
Affairs" Doctrine Should Not Have Been 

Dismissed 
  
The First Department determined many of the 
causes of action in this shareholder derivative 
suit were not governed by Bermuda law under 
the "internal affairs" doctrine and, therefore, 
should not have been dismissed: 
  

Plaintiffs — minority shareholders of 
Culligan Ltd. — bring this derivative 
action on behalf of that entity, a Bermuda 
company that does business in New 
York. Supreme Court granted the motion 
to dismiss upon finding that Bermuda law 
applied to the case pursuant to the 
"internal affairs" doctrine. That doctrine 
"recognizes that only one State should 
have the authority to regulate a 
corporation's internal affairs — matters 
peculiar to the relationships among or 
between the corporation and its current 
officers, directors, and 
shareholders"  Since the internal affairs 
doctrine does not apply to those 
defendants who are not current officers, 
directors, and shareholders of Culligan 
Ltd. ... Bermuda law does not apply to 
claims asserted against them. 

  
Nor does the internal affairs doctrine 
apply to claims based on sections of the 
Business Corporation Law (BCL) 
enumerated in BCL §§ 1317 and 1319. 
BCL § 1319(a)(1) expressly provides that 
BCL § 626 (shareholders' derivative 
action) shall apply to a foreign corporation 
doing business in New York. Thus, the 
issue of plaintiffs' standing to bring a 
shareholder derivative action is governed 
by New York law, not Bermuda law ... . ... 
  
Pursuant to German-American Coffee 
Co. v Diehl (216 NY 57, 62-64 [1915]) 
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and BCL §§ 1319(a)(1), 719(a)(1), and 
510, New York law applies to the second 
cause of action, which alleges that the 
directors of Culligan Ltd. declared illegal 
dividends. 

  
To the extent plaintiffs allege violations of 
BCL § 720 (e.g. waste and unlawful 
conveyance), which is made applicable to 
foreign corporations doing business in 
New York by BCL § 1317(a)(2), those 
claims are also governed by New York 
law ... . However, to the extent plaintiffs 
allege a violation of a section of the 
Business Corporation Law not 
enumerated in BCL § 1317 (e.g. § 717, 
which is part of plaintiffs' breach of 
fiduciary duty claim), New York law does 
not apply ... . Those claims are governed 
by Bermuda law ..., and were thus 
correctly dismissed. Culligan Soft Water 
Co v Clayton Dubilier & Rice LLC, 2014 
NY Slip Op 03955, 1st Dept 6-3-14 

 

CORPORATION LAW/CHOICE OF 
LAW/CIVIL PROCEDURE 

  
The Availability of Pre-Suit Discovery in a 

Shareholder Derivative Action is a 
Substantive, Not a Procedural, Issue---The 
Law in the State Where the Corporation Is 

Chartered Controls 
  
The First Department, in a full-fledged opinion 
by Justice Moskowitz, determined the law 
surrounding a corporation's refusal to answer a 
pre-suit discovery demand in a purported 
shareholder derivative action is a matter of 
substantive law, not procedural law.  Therefore, 
under New York choice of law rules, the law of 
Delaware, where the corporation was chartered, 
applied.  Under Delaware law "plaintiffs in a 
derivative sure are not entitled to discovery to 
assist their compliance with the particularized 
pleading requirement ... in the case of a demand 
refusal."  The motion to compel discovery was 
properly denied and the motion to dismiss the 
amended complaint was properly 
granted.   Lerner v Prince, 2014 NY Slip Op 
03763, 1st Dept 5-22-14 
 

 
 
 

CRIMINAL LAW 
  

Issuance of a "No Knock" Warrant to Take a 
DNA Sample Was Not Justified---Sample 

Should Have Been Suppressed 
  
The Third Department suppressed DNA 
evidence taken from the defendant pursuant to a 
"no knock" warrant and reversed defendant's 
conviction. No exigent circumstances justified 
the "no knock" warrant which allowed the police 
to enter defendant's home without notice and 
take the DNA sample: 
  

The search warrant application to obtain 
DNA from defendant included the 
unsubstantiated and inaccurate 
[*3]allegations that the "search warrant 
cannot be executed between the hours of 
6:00 A.M. and 9:00 P.M.," "the property 
sought will be removed or destroyed if not 
seized forthwith," and "[t]he property 
sought may be easily and quickly 
destroyed or disposed of." There were no 
factual allegations reflecting exigent 
circumstances justifying the lack of any 
notice to defendant of the application to 
obtain a DNA sample from him. He could 
not destroy or dispose of his own DNA, 
and the People's speculation in their brief 
that he might have fled was not alleged or 
supported by facts in the application. 
  
The ensuing search warrant 
inconsistently stated both that it was to be 
executed between 6:00 a.m. and 9:00 
p.m. and that it could be executed at any 
time day or night; and it further authorized 
police to enter the premises where 
defendant resided without giving notice of 
their authority or purpose. Under the 
authority of the warrant, police arrived 
unannounced at the place where 
defendant lived demanding his DNA. The 
total absence of notice to defendant of 
the search warrant application, which had 
obvious defects regarding the manner 
purportedly necessary to obtain 
defendant's DNA, violated his 
constitutional rights and the DNA 
obtained in such search must be 
suppressed and the judgment reversed... 
. People v Walker, 2014 NY Slip Op 
02975, 3rd Dept 5-1-14 
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Accepting a Verdict Before Responding to 

Jury Requests for Further Instructions and a 
Readback of Testimony Was a Mode of 

Proceedings Error Requiring a New Trial 
  
The Fourth Department, over a dissent, 
determined the trial court's acceptance of a 
verdict before addressing jury notes requesting 
further instructions on the law and a readback of 
testimony constituted a mode of proceedings 
error requiring reversal and a new trial: 
  

..."[T]here are few moments in a criminal 
trial more critical to its outcome than 
when the court responds to a deliberating 
jury's request for clarification of the law or 
further guidance on the process of 
deliberations" ... . The jury may have 
resolved the factual issue regarding 
whether the eyewitness testified that she 
saw defendant leave the scene without 
further instruction assistance from the 
court .... However, the request for a 
readback of the instruction on reasonable 
doubt, the determination of which is the 
crux of a jury's function, and for a 
readback of the instruction regarding "the 
importance a single witness in a case 
versus multiple witnesses," 
"demonstrates the confusion and doubt 
that existed in the minds of the jury with 
respect to . . . crucial issue[s] . . . The jury 
is entitled to the guidance of the court and 
may not be relegated to its own 
unfettered course of procedure" ... . We 
therefore conclude that the court's failure 
to respond to the jury's notes seeking 
clarification of those instructions before 
the verdict was accepted "seriously 
prejudiced" defendant ... . People v 
Mack, 2014 NY Slip Op 03075, 4th Dept 
5-2-14 
  

Hearing Required to Determine Whether 
Defense Counsel's Failure to Take 

Appropriate Steps to Have a Federal Prisoner 
Testify for the Defense Constituted 

Ineffective Assistance 
  
The Fourth Department determined a hearing 
was necessary to address defendant's motion to 
vacate his conviction.  The motion papers raised 
the issue of whether defense counsel's failure to 
take adequate steps to ensure a federal prisoner 
would be available to testify on behalf of the 

defense constituted ineffective 
assistance.  Defense counsel submitted an 
affidavit stating he believed the prisoner's 
testimony would have been helpful to the 
defendant and his failure to have the prisoner 
appear was not part of a defense strategy. The 
court also directed that the hearing look into the 
credibility of the co-defendant who, in his plea 
colloquy, stated that he acted alone.  People v 
Becoats, 2014 NY Slip Op 03088, 4th Dept 5-
2-14 

  
Superior Court Information Jurisdictionally 
Defective---It Did Not Include Any Offense 

Which Was In the Indictment, or Any Lesser 
Included Offense 

  
The Fourth Department determined the failure of 
the superior court information (SCI) to include 
the offenses in the indictment, or any lesser 
included offenses, required reversal of the 
defendant's conviction: 
  

The two counts charged in the SCI were 
not offenses for which defendant was 
held for action of a grand jury (see CPL 
195.20), i.e., those two counts were not 
included in the felony complaint, and they 
were not lesser included offenses of an 
offense charged in the felony complaint 
... . "[T]he primary purpose of the 
proceedings upon such felony complaint 
is to determine whether the defendant is 
to be held for the action of a grand jury 
with respect to the charges contained 
therein" (CPL 180.10 [1]). Thus, " the 
waiver procedure is triggered by the 
defendant being held for [g]rand [j]ury 
action on charges contained in a felony 
complaint . . . and it is in reference to 
those charges that its availability must be 
measured' " ... . Inasmuch as the SCI to 
which defendant pleaded guilty did not 
"include at least one offense that was 
contained in the felony complaint," it was 
jurisdictionally defective ... . That defect 
does not require preservation, and it 
survives defendant's waiver of the right to 
appeal and his guilty plea ... . People v 
Tun Aung, 2014 NY Slip Op 03135, 4th 
Dept 5-2-14 
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Defendant Entitled to Suppression Hearing 
Where People Provided No Information 

About How Defendant Came to the Attention 
of Law Enforcement Personnel 

  
The First Department determined the 
defendant's motion papers, although conclusory, 
were sufficient to warrant a hearing on whether 
defendant's statements should be 
suppressed.  The People had provided no 
information about how the defendant came to 
the attention of law enforcement: 
  

Although the People provided defendant 
with extensive information about the facts 
of the crime and the proof to be offered at 
trial, they provided no information 
whatsoever, at any stage of the 
proceedings, about how defendant came 
to be a suspect, and the basis for her 
arrest, made hours after the crime at a 
different location. The People never 
explained, even by implication, whether 
defendant met a description, was named 
by a witness familiar with her, or was 
connected to the crime in some other 
way. While the People disclosed 
defendant's detailed confession, it did not 
shed any light on how she came to be 
arrested ... . 

  
Accordingly, given defendant's complete 
lack of relevant information, that portion 
of her motion papers alleging a "lack of 
probable cause to arrest the defendant 
based on the unreliability of the 
information provided to the police and/or 
the insufficiency of the description," while 
conclusory, was sufficient to state a basis 
for suppression and raise a factual issue 
requiring a hearing ... . People v Wynn, 
2014 NY Slip Op 03352, 1st Dept 5-8-14 
  

  
Murder Conviction Against the Weight of the 
Evidence---Strangulation Was the Result of 

an Attempt to Increase Sexual Pleasure---No 
Intent to Kill 

  
The Second Department determined that 
defendant's conviction for intentional murder 
was against the weight of the evidence.  The 
victim died of strangulation, but the defendant's 
actions were motivated by the desire to increase 
sexual pleasure, not by an intent to kill.  People 

v Davis, 2014 NY Slip Op 03277, 2nd Dept 5-
7-14 
  
  

Judge's Failure to Apply the "Prejudice 
versus Probative" Balancing  Test to 
Evidence of Uncharged Bad Acts and 

Crimes, Combined with the Judge's Failure 
to Give the Jury Limiting Instructions About 
How Such Evidence is to Be Considered by 

Them, Required Reversal of Defendant's 
Conviction 

  
The Third Department reversed defendant's 
conviction because the judge never ruled on the 
admissibility of uncharged prior bad acts and 
crimes by applying the "prejudicial effect versus 
probative value" Molineux test, and the judge 
never gave limiting instructions to the jury about 
the limited applicability of such evidence.  The 
charged offense was assault by administering 
alcohol to the victim (defendant's wife) without 
her consent.  The prior bad acts and crimes 
which were entered into evidence included 
nonconsensual sex, withholding medication and 
domestic violence: 
  

To be sure, "[p]rior bad acts in domestic 
violence situations are more likely to be 
considered relevant and probative 
evidence because the aggression and 
bad acts are focused on one particular 
person, demonstrating the defendant's 
intent, motive, identity and absence of 
mistake" ... and, further, may be "relevant 
to provide background information 
concerning the context and history of [the] 
defendant's relationship with the victim" ... 
. That said, even assuming that all of the 
uncharged crimes/prior bad acts at issue 
here, which, as noted previously, included 
allegations of nonconsensual sex, 
domestic violence, bullying and the 
withholding of certain medications from 
the victim, fell within one or more of the 
recognized Molineux exceptions ... and 
indeed constituted relevant and probative 
evidence, the record fails to reflect that 
County Court balanced the probative 
value of such evidence against its 
prejudicial effect. More to the point, even 
further assuming that our review of the 
record disclosed evidence of County 
Court's implicit finding in this regard ..., 
the record nonetheless reveals that, 
despite an appropriate request by 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03352.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03352.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03277.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03277.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03277.htm


33 
 

defense counsel during the course of the 
charge conference, no appropriate 
limiting instructions were provided to the 
jury ... . The absence of such instructions 
clearly impacted the jury's deliberations 
— as evidenced by the jury's inquiry as to 
whether the coercion charge 
"encompass[ed] just the use of alcohol or 
. . . extend[ed] to unwilling sex. People v 
Elmy, 2014 NY Slip Op 03300, 3rd Dept 
5-8-14 
  
  

Cell Phone In Possession of Inmate Met the 
Definition of "Dangerous Contraband" in the 
Context of a "Promoting Prison Contraband" 

Charge 
  
The Third Department, in a full-fledged opinion 
by Justice Egan, determined that a cell phone 
constituted "dangerous contraband" within the 
meaning of "promoting prison contraband in the 
first degree."  The testimony of the supervising 
superintendent about the protections put in 
place concerning the recording and restrictions 
on inmate phone calls were sufficient to 
demonstrate the cell phone met the definition of 
"dangerous contraband:"  
  

In this regard, the Court of Appeals has 
instructed that "the test for determining 
whether an item is dangerous contraband 
is whether its particular characteristics 
are such that there is a substantial 
probability that the item will be used in a 
manner that is likely to cause death or 
other serious injury, to facilitate an 
escape, or to bring about other major 
threats to a detention facility's institutional 
safety or security" ... . Notably, "the 
distinction between contraband and 
dangerous contraband" does not turn 
upon "whether an item is legal or illegal 
outside of prison . . . [as] [i]t is obvious 
that an item, such as a razor, may be 
perfectly legal outside prison and yet 
constitute dangerous contraband when 
introduced into that unpredictable 
environment" ... . Similarly, as our case 
law makes clear, the item in question 
need not be inherently dangerous in order 
to qualify as dangerous contraband. 
Indeed, although weapons are perhaps 
the most commonly recognized source of 
dangerous contraband in a prison setting 
... , courts have — applying the Finley 

test — reached the very same conclusion 
with respect to other items made, 
obtained or possessed by prison inmates, 
including illegal quantities of drugs ..., a 
disposable Bic lighter ...  and hand-drawn 
maps or knotted links of wire that could 
be used to facilitate an escape .... 
Although the majority in Finley did not 
expressly address this issue, Judge 
Pigott opined in his concurrence/dissent 
that, "[i]f the contraband at issue is not 
inherently dangerous . . . , the People 
must present specific, competent proof 
from which the trier of fact may infer that 
use of the contraband could potentially 
create a dangerous situation inside the 
facility" ... . As a cell phone admittedly is 
not an inherently dangerous item, the 
question is whether the People adduced 
sufficient proof to establish the cell 
phone's potential to be used in such a 
pernicious manner as to elevate it to the 
level of dangerous contraband. People v 
Green, 2014 NY Slip Op 03303, 3rd 
Dept 5-8-14 
  

  
Police Officer's Convictions for "Criminal 

Diversion" (Obtaining Another's Prescription 
Medication), and "Official Misconduct" Not 
Supported by Legally Sufficient Evidence 

  
The Third Department reversed defendant's 
convictions for criminal diversion and official 
misconduct because the offenses were not 
supported by legally sufficient evidence.  The 
defendant, a police officer, was accused of 
obtaining someone's prescription drugs in 
exchange for something of pecuniary value 
(criminal diversion).  She was also accused of 
flashing her badge to a pharmacist and asking 
the pharmacist to hurry up with a prescription 
drug (official misconduct).  The Third 
Department determined the "criminal diversion" 
charge was not supported by evidence the drug 
involved (a muscle relaxant) was a "prescription 
medication."  And, in the absence of evidence 
the defendant knew that flashing her badge 
constituted an unauthorized exercise of her 
official functions, there was not sufficient 
evidence to support the "official misconduct" 
charge. People v Barnes, 2014 NY Slip Op 
03310, 3rd Dept 5-8-14 
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Statement Elicited by Unnecessary Force 
Properly Suppressed 

  
The Fourth Department determined the 
defendant's statement which led to the discovery 
of cocaine was the product of unjustified force 
used by the arresting officer.  Based upon a 
radio broadcast about a nearby robbery (in 
which the defendant was not involved), the 
police were justified in stopping defendant's car, 
having the defendant get out of the car, and 
patting the defendant down for weapons.  After 
that, however, the arresting officer was not 
justified in pinning the defendant against the car 
and repeatedly asking him if he "had anything on 
him:" 
  

...[T]he People failed to prove beyond a 
reasonable doubt that defendant's 
admission that he possessed drugs was 
the "result of a free and unconstrained 
choice' " by defendant ... . Before 
repeatedly asking defendant whether he 
had "anything" on him, the arresting 
officer conducted a pat frisk and found no 
weapons. There was thus no need for the 
officer to be concerned about his safety. 
Moreover, although defendant did not 
respond when he was initially asked 
whether he had anything on him, that did 
not justify the use of physical force by the 
officer. It is clear that, as the court 
determined, defendant's eventual 
incriminating response was prompted by 
the officer's continuing use of force while 
repeating the same question that 
defendant refused to answer or answered 
in a manner that did not satisfy the officer. 
Although the People assert that the 
officer was unable to complete his pat 
frisk because defendant was attempting 
to flee, the court stated in its findings that 
defendant "did not flee or resist," and the 
court's determination in that regard is 
supported by the record and will not be 
disturbed ... . People v Daniels, 2014 NY 
Slip Op 03406, 4th Dept 5-9-14 

  
People's Failure, at a Reconstruction 

Hearing, to Prove Defendant Was Present for 
the Sandoval Hearing Required Reversal and 

a New Trial 
  
The Fourth Department determined the People, 
at a reconstruction hearing, had failed to prove 
the defendant was present during a Sandoval 

hearing.  The conviction was therefore reversed 
and a new trial was ordered. People v Walker, 
2014 NY Slip Op 03411, 4th Dept 5-9-14 
  

Sworn Allegations About the Conduct of a 
Juror in Defendant's Motion to Set Aside the 
Verdict Were Sufficient to Require a Hearing 
About Whether a Substantial Right Had Been 

Prejudiced 
  
The Fourth Department determined defendant 
was entitled to a hearing on his motion to set 
aside the verdict: 
  

The sworn allegations in defendant's 
moving papers, i.e., that he learned after 
the verdict was rendered that a juror who 
had allegedly been "holding out" 
contacted defendant's aunt between the 
first and second days of deliberation and 
discussed the likelihood of a guilty verdict 
when the jury reconvened the following 
morning, "required a hearing on the issue 
whether the juror's alleged misconduct 
prejudiced a substantial right of 
defendant" ... . People v Tucker, 2014 

NY Slip Op 03415, 4th Dept 5-9-14  
  
Defendant's Motion for DNA Testing Should 

Have Been Granted 
  
The Fourth Department held defendant's post-
conviction motion for DNA testing was sufficient 
to require a hearing to determine if DNA 
evidence still existed and, if so, whether it could 
be tested. The evidence identifying the 
defendant as the attacker was not overwhelming 
and semen, found on the victim's clothes, had 
never been tested: 
  

Following the attack, a semen stain was 
found on the crotch of the jumpsuit that 
the complainant had been wearing. There 
was no indication that the source of the 
semen could have been anyone but the 
attacker ..., but no DNA testing was 
performed on the jumpsuit. Based on the 
record before us, we conclude that "the 
evidence of defendant's guilt was not so 
overwhelming that a different verdict 
would not have resulted if . . . DNA 
testing excluded him" as the source of the 
semen on the jumpsuit ... . We therefore 
remit the matter to Supreme Court for a 
hearing to determine whether the 
jumpsuit is still in existence and, if so, 
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whether there is sufficient DNA material 
for testing ... . People v Flax, 2014 NY 
Slip Op 03416, 4th Dept 5-9-14 
  

Newly Discovered Evidence Indicating 
Defendant Was Not the Shooter Required a 

New Trial 
  
The Fourth Department, over a dissent, 
determined defendant was entitled to a new trial 
on the basis of new evidence presented in his 
motion to set aside the verdict: 
  

It is well settled that, in order to establish 
entitlement to a new trial on the ground of 
newly discovered evidence, "a defendant 
must prove that there is newly discovered 
evidence: (1) which will probably change 
the result if a new trial is granted; (2) 
which was discovered since the trial; (3) 
which could not have been discovered 
prior to trial; (4) which is material; (5) 
which is not cumulative; and[] (6) which 
does not merely impeach or contradict 
the record evidence' " ... . 

  
We conclude that defendant met his 
burden of establishing all six factors by a 
preponderance of the evidence (see CPL 
440.30 [6]...).  People v Bryant, 2014 NY 
Slip Op 03419, 4th Dept 5-9-14 

  
Indictment Dismissed after Trial as 

Multiplicitous and Duplicitous/Grand Larceny 
Can Not Be Based Upon the Violation of a 

Regulation that Is Civil in Nature 
  
The Fourth Department reversed defendant's 
conviction and dismissed the indictment in a 
prosecution alleging public assistance fraud in 
the operation of a daycare home.  The 
indictment charged the defendant with grand 
larceny, falsifying business records and offering 
a false instrument for filing.  Essentially, the 
charges alleged the defendant billed for services 
provided by an unlicensed care-giver, and billed 
for services which were not provided.  The 
Fourth Department held that the entire 
indictment was rendered multiplicitous and 
duplicitous by the trial evidence.  In addition, the 
court determined that the grand larceny count 
could not be based upon the violation of a 
regulation requiring the presence of a licensed 
assistant. 
  

With respect to multiplicity and duplicity, the 
court wrote: 
  

Prosecutors and grand juries must steer 
between the evils known as duplicity' and 
multiplicity.' An indictment is duplicitous 
when a single count charges more than 
one offense . . . It is multiplicitous when a 
single offense is charged in more than 
one count . . . A duplicitous indictment 
may fail to give a defendant adequate 
notice and opportunity to defend; it may 
impair his [or her] ability to assert the 
protection against double jeopardy in a 
future case; and it may undermine the 
requirement of jury unanimity, for if jurors 
are considering separate crimes in a 
single count, some may find the 
defendant guilty of one, and some of the 
other. If an indictment is multiplicitous it 
creates the risk that a defendant will be 
punished for, or stigmatized with a 
conviction of, more crimes than he [or 
she] actually committed" ... . An 
indictment that is not duplicitous on its 
face may be rendered so based upon the 
trial evidence ... . 
Here, the People correctly concede that 
counts 5 through 7, 9, 15 through 17, and 
19 of the indictment are duplicitous and 
multiplicitous inasmuch as they are based 
on "distinct but not identifiable vouchers." 
Those counts are all based on the same 
time period and the same vendor number 
and, according to the People, there is no 
way to identify which voucher refers to 
which count ... .  ... 
  
With respect to the remaining counts of 
the indictment, we agree with defendant 
that counts 8, 10, 18, and 20 of the 
indictment were rendered duplicitous by 
the trial evidence.. . . As noted above, the 
People alleged that defendant submitted 
vouchers for monies to which she was not 
entitled because, at various dates and 
times, she (1) billed for hours when 
neither she nor her certified assistant 
were at the daycare, and (2) she billed for 
hours when the children were not at the 
daycare. There is no basis in the record 
to determine, with respect to each of 
those counts, whether the jury convicted 
defendant based upon the first act (billing 
for hours when the children were watched 
by uncertified assistants) or the second 
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act (billing for hours when the children 
were not at daycare), or whether certain 
jurors convicted defendant upon the 
former and others upon the latter. Thus, 
"it is impossible to verify that each 
member of the jury convicted defendant 
for the same criminal act"... . 
  

With respect to grand larceny based upon the 
violation of a regulation, the court wrote: 
  

Count one of the indictment alleges that, 
between October 1, 2007 and July 30, 
2008, defendant "stole property having a 
value in excess of [$3,000], to wit: a sum 
of money, belonging to [DSS]." Under 
Penal Law § 155.05 (1), "[a] person steals 
property and commits larceny when, with 
intent to deprive another of property or to 
appropriate the same to himself [or 
herself] or to a third person, he [or she] 
wrongfully takes, obtains or withholds 
such property from an owner thereof." 
Larceny includes "obtaining property by 
false pretenses" (§ 155.05 [2] [a]). A 
defendant commits larceny by false 
pretenses when he or she "obtain[s] 
possession of money of another by 
means of an intentional false material 
statement about a past or presently 
existing fact upon which the victim relied 
in parting with the money" ... . 

  
Here, the People alleged that defendant 
committed larceny by false pretenses by 
charging for times when unlicensed 
assistants were watching the children in 
violation of OCFS regulations, and by 
billing for times when the children were 
not receiving daycare services. We 
question whether submitting vouchers for 
daycare services rendered by an 
uncertified assistant falls within the 
definition of larceny. OCFS's regional 
manager testified that, although it is a 
"regulatory violation" for an uncertified 
assistant to watch children at a group day 
care, the regulations do not state that 
daycare providers are not permitted to bill 
for services rendered by an uncertified 
assistant. Indeed, the DSS special 
investigator referred to those hours as 
"billable" on his charts, although 
unauthorized by the regulations. 
  

Even assuming, arguendo, that billing for 
services provided by an uncertified 
assistant constitutes a "wrongful[ ] 
tak[ing]" within the meaning of Penal Law 
§ 155.05 (1), we note that "[c]onduct 
which is wrongful in the civil context is not 
necessarily wrongful' within the meaning 
of the larceny statutes" ... .  People v 
Casiano, 2014 NY Slip Op 03362, 4th 
Dept 5-9-14 

  
Court Should Not Have Deferred, Over 

Defense Counsel's Objection, to Defendant's 
Request that the Jury Not Be Charged on a 
Lesser Included Offense---To Do So Denies 
Defendant His Right to the Expert Judgment 

of Counsel 
  
The Fourth Department determined the court 
erred in deferring to the defendant's request that 
the jury not be charged to consider a lesser 
included offense.  Defense counsel strongly 
objected to the defendant's request and so 
informed the court.  The decision concerning 
whether to request a "lesser included" jury 
instruction is solely the province of defense 
counsel: 
  

In Colville (20 NY3d at 23), the Court of 
Appeals held that "the decision whether 
to seek a jury charge on lesser-included 
offenses is a matter of strategy and 
tactics which ultimately rests with defense 
counsel." In that case, the trial court 
agreed with defense counsel that a 
reasonable view of the evidence 
supported his request to submit two 
lesser included offenses to the jury (id.). 
Nevertheless, "contrary to defense 
counsel's request and repeated 
statements that, in his professional 
judgment, the lesser-included offenses 
should be given to the jury, the judge did 
not do so because defendant objected" 
(id.). The jury convicted the defendant of 
murder, and the Court of Appeals 
reversed and ordered a new trial, 
concluding that, "[b]y deferring to 
defendant, the judge denied him the 
expert judgment of counsel to which the 
Sixth Amendment entitles him" (id. at 
32). People v Brown, 2014 NY Slip Op 
03374, 4th Dept 5-9-14 
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Resentencing Defendant to Original 
Sentence (Imposing No Post Release 

Supervision) Did Not Require Defendant's 
Presence 

  
The Fourth Department, over a dissent, 
determined defendant was properly sentenced 
even though he was not present at the 
resentencing.  The original sentence did not 
include a period of post release supervision 
[PRS].  The resentence also did not impose 
PRS.  Therefore, there was no error which 
adversely affected the defendant: 
  

Defendant ... contends that the court 
erred in conducting the resentence in his 
absence and without assigning counsel 
(see Correction Law § 601-d [4] [a]; CPL 
380.40 [1]...). That contention is not 
properly before us because we may only 
"consider and determine any question of 
law or issue of fact involving error or 
defect . . . which may have adversely 
affected the appellant" (CPL 470.15 [1]). 
Here, the only issue presented at 
resentencing was whether the court 
would impose a period of PRS, and the 
District Attorney had already informed the 
court and defendant in writing that the 
People would consent to the reimposition 
of the original sentence, i.e., without a 
period of PRS. Inasmuch as the court 
reimposed that original sentence, 
"defendant was not adversely affected by 
any error, because the result, i.e., 
freedom from having to serve a term of 
PRS [with respect to this count of the 
indictment], was in his favor" ... . People 
v Mills, 2014 NY Slip Op 03388, 4th 
Dept 5-9-14 

  
Rape and Incest Counts Rendered 

Indictment Multiplicitous/Trial Testimony 
Rendered Counts Duplicitous 

  
The Second Department determined the trial 
testimony rendered some of the rape and incest 
counts duplicitous.  The defendant's daughter 
testified she was raped once a week for three 
weeks every month.  The court determined that 
where the jury found the defendant guilty of all 
three crimes charged within a particular month, 
the counts were not duplicitous because the jury 
would have had to vote unanimously on all three 
crimes.  However, where the defendant was 
convicted of only one or two of the crimes 

charged for a particular month, it was impossible 
to know whether the jury voted unanimously on 
the same alleged crimes.  In addition the court 
noted that some of the counts charging rape and 
incest were based on the same conduct, 
rendering the indictment multiplicitous as well: 
  

"Each count of an indictment may charge 
one offense only" (CPL 200.30[1]). A 
count that, in violation of the statute, 
charges more than one offense, "is void 
for duplicity" ... . "The proscription against 
duplicitous counts . . . seeks [inter alia] to 
prevent the possibility that individual 
jurors might vote to convict a defendant of 
that count on the basis of different 
offenses,' in effect, permitting a conviction 
even though a unanimous verdict was not 
reached"... . "Where a crime is completed 
by a discrete act, and where a count in 
the indictment is based on the repeated 
occurrence of that act over a course of 
time, the count includes more than a 
single offense and is duplicitous" ... . 
"Even if a count is valid on its face, it is 
nonetheless duplicitous where the 
evidence presented to the grand jury or at 
trial makes plain that multiple criminal 
acts occurred during the relevant time 
period, rendering it nearly impossible to 
determine the particular act upon which 
the jury reached its verdict" ... . 

  
The younger daughter testified that the 
defendant had sexual intercourse with her 
once, on Tuesday or Wednesday, every 
week for the first three weeks of each 
month during the period at issue, while 
skipping the fourth week, because she 
was menstruating. The verdict sheet 
presented to the jury contained three 
counts for each month at issue. The first 
count for each month described the 
alleged crime as occurring on or about 
the first of the subject month to on or 
about the last day of the month. The 
second count for each month provided 
the same description as the first count for 
each month, but also stated that the 
alleged crime was "separate and distinct 
from the act mentioned and described" in 
the first count for that month. The third 
count provided the same description as 
the first count for each month, but also 
stated that the alleged crime was 
"separate and distinct from the acts 
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mentioned and described" in the first and 
second counts for that month. 

  
Contrary to the defendant's contention, 
where the jury convicted the defendant of 
all three of the counts for the same 
month, it is clear, based on the younger 
daughter's testimony, that they were 
unanimous in convicting him of each of 
the three different crimes. However, as 
the People correctly concede, where the 
defendant was convicted of only one or 
two of the counts charging rape or incest 
in a particular month, it is impossible to 
determine whether the jury unanimously 
found the defendant guilty of the same 
crime, because neither the wording on 
the verdict sheet, nor the jury charge, 
linked "the testimony of vaginal 
intercourse sequentially or otherwise to 
the different counts of the indictment"... 
. People v Jean, 2014 NY Slip Op 
03534, 2nd Dept 5-14-14 

  
  

People Did Not Meet Their Burden of 
Demonstrating the Legality of the Police 

Action---Seized Handgun, Identification and 
Statement Properly Suppressed 

  
The Second Department determined the People 
did not meet their burden of demonstrating the 
legality of the police action at the suppression 
hearing.  The handgun recovered from the 
defendant's backpack was properly suppressed: 
  

Where a defendant moves to suppress 
evidence, the People bear the initial 
burden of establishing the legality of the 
police conduct in the first instance, while 
the defendant bears the ultimate burden 
of proving, by a preponderance of the 
evidence, that the challenged evidence 
should not be used against him or her ... . 
Based on the record before it, the 
Supreme Court properly suppressed the 
handgun seized from the backpack in the 
defendant's possession, since the People 
failed to meet their burden of 
demonstrating the legality of the police 
conduct. Although the police officers 
properly initiated a common-law inquiry to 
obtain explanatory information from a 
group of six men, which included the 
defendant, based upon information from 
an anonymous informant ..., reasonable 

suspicion justifying an intrusive search of 
the backpack in the defendant's 
possession never arose ... . Accordingly, 
the police search of the backpack was 
improper, requiring suppression of the 
handgun recovered from the backpack. 
Additionally, suppression of identification 
evidence and a statement made by the 
defendant to law enforcement officials 
was also required, as such evidence was 
fruit of the poisonous tree ... . People v 
Nichols, 2014 NY Slip Op 03541, 2nd 
Dept 5-14-14 
  
  

Judge Properly Refused to Accept 
Defendant's Plea to a Lesser Offense 

Because the Prosecutor Objected to the Plea 
Allocution as Insufficient 

  
The Second Department determined the judge 
properly refused to accept defendant's plea to a 
lesser offense when the prosecutor objected to 
the plea colloquy as insufficient: 
  

"Since, in effect, permission to enter a 
lesser plea is a matter of grace, 
reasonable conditions may be attached 
thereto. What is reasonable is generally a 
question of fact attendant upon the 
circumstances" ... . "A District Attorney 
may dictate the terms under which he [or 
she] will agree to consent to accept a 
guilty plea and where his terms are not 
met, he [or she] may withhold such 
consent; the withholding of such consent 
by statutory mandate renders the court 
without authority to accept a plea to 
anything less than the entire indictment" 
... . Here, in view of the prosecutor's 
objections to the plea allocution, the court 
did not err in refusing to accept the plea 
... . People v Swails, 2014 NY Slip Op 
03545, 2nd Dept 5-14-14 

   
Codefendant's Statement Was Admissible---

the Fact that the Statement Implicated the 
Defendant in the Light of Other Trial 

Evidence Did Not Violate Defendant's Right 
of Confrontation 

  
The Third Department determined a co-
defendant's statement, which had been redacted 
to exclude references to the defendant, was 
admissible.  The defendant's argument that the 
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statement implicated him in the light of the trial 
evidence was rejected: 
  

A defendant's right to confront witnesses 
is violated by the admission of "the 
facially incriminating confession of a 
nontestifying codefendant" ...; however, 
no such violation occurs where, as here, 
the codefendant's statement incriminates 
the defendant only in light of other 
evidence produced at trial ... . Nor did the 
use of plural pronouns such as "we" and 
"they" in the statement necessarily 
indicate any involvement by defendant ... 
. Accordingly, the statement was 
admissible, and defendant's rights under 
the Confrontation Clause were not 
violated by the People's arguments that 
drew inferences about his participation by 
linking the statement with other trial 
evidence ... . People v Maschio, 2014 
NY Slip Op 03551, 3rd Dept 5-15-14 

 
Court Has Inherent Authority to Reinstate 

Indictment After Dismissal for Legal 
Insufficiency 

  
The First Department determined the motion 
court properly exercised its discretion in 
reinstating the indictment when presented with a 
portion of the grand jury minutes which had 
inadvertently been omitted from the original 
submission.  The court had dismissed the 
indictment finding the grand jury evidence legally 
insufficient: 
  

The court had inherent authority to 
reinstate the indictment ..., and 
defendant's claim that the indictment was 
unlawfully amended is without merit, 
because the text of the indictment 
remained unchanged. People v 
Godbold, 2014 NY Slip Op 03624, 1st 
Dept 5-20-14 
  

Supreme Court Should Have Proceeded to 
Second Step of Defendant's "Batson" 
Challenge Alleging the Prosecutor's 

Exclusion of Jurors on the Basis of Race 
  
The Second Department determined Supreme 
Court should have proceeded to the second step 
of a "Batson" challenge alleging the prosecutor 
was excluding jurors on the basis of race.  The 
matter was sent back for a completion of the 
process: 

  
As the United States Supreme Court 
stated in Batson v Kentucky (476 US 79), 
"[s];election procedures that purposefully 
exclude black persons from juries 
undermine public confidence in the 
fairness of our system of justice" (id. at 
87). The first step under Batson requires 
a defendant to make a prima facie case 
"by showing that the totality of the 
relevant facts gives rise to an inference of 
discriminatory purpose" ... . This first step 
"is not to be onerous," and is satisfied "by 
producing evidence sufficient to permit 
the trial judge to draw an inference that 
discrimination has occurred" ... . When a 
prima facie showing is made, the burden 
shifts to the prosecution to provide a 
race-neutral explanation for the 
challenged peremptory exclusions ... . 

  
The defendant made a prima facie 
showing of discrimination based on the 
prosecutor's exercise of peremptory 
challenges to exclude the only two 
prospective jurors who were black, the 
same race as the defendant. Contrary to 
the Supreme Court's finding, under the 
circumstances of this case, those facts 
were sufficient to create an inference of 
purposeful discrimination in the 
prosecution's use of peremptory 
challenges to strike the only two jurors in 
the venire who were black ... . 
  
Accordingly, the Supreme Court should 
have proceeded with the second step 
and, if applicable, the third step of the 
Batson inquiry. People v Chery, 2014 NY 
Slip Op 03697, 2nd Dept 5-21-14 
   

Statement About Gang Affiliation Should 
Have Been Suppressed---Not Merely 

"Pedigree" Information 
  
The Second Department determined that 
defendant's statement about his gang affiliation 
should have been suppressed. The defendant 
had not yet been read his Miranda rights.  The 
People's argument that the statement was 
simply part of so-called "pedigree" information 
(like "address" and "phone number") was 
rejected.  The error was deemed harmless 
however.  People v Hiraeta, 2014 NY Slip Op 
03698, 2nd Dept 5-21-14 
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Applicant Eligible for Relief Under Drug 

Sentencing Reform Statute Must Be Afforded 
a Hearing 

  
The Third Department noted that an applicant 
who is eligible of for a relief under the "drug 
sentencing reform" statute, CPL 440.46, must be 
afforded a hearing.  People v Cain, 2014 NY 
Slip Op 03711, 3rd Dept 5-22-14 
 

Evidence Defendant Had Victimized Other 
Children Justified Upward Departure in 

SORA Proceeding 
  
The Second Department determined that clear 
and convincing evidence defendant had 
victimized other children justified an upward 
departure in the SORA proceeding: 
  

...[T]he court's classification of the 
defendant as a level three sex offender 
was justified. The People proved by clear 
and convincing evidence that the 
defendant had engaged in sexual 
misconduct with children other than the 
child whose victimization led to the 
defendant's conviction. This constituted 
aggravating factors of a kind not 
otherwise taken into account by the 
guidelines that warranted an upward 
departure to level three ... . People v 
DeJesus, 2014 NY Slip Op 03815, 2nd 
Dept 5-28-14 
  

Case Summary by Board of Examiners of 
Sex Offenders Constitutes Clear and 

Convincing Evidence in a SORA Proceeding 
  
The Second Department determined the case 
summary provided by the Board of Examiners of 
Sex Offenders and the sworn felony complaint 
provided clear and convincing evidence of 
continuing sexual misconduct against the victim: 
  

In establishing a defendant's risk level 
pursuant to the Sex Offender Registration 
Act (hereinafter SORA) (see Correction 
Law art 6-C), the People bear the burden 
of establishing, by clear and convincing 
evidence, the facts supporting the 
determinations sought (see Correction 
Law § 168-n[3]; Sex Offender 
Registration Act: Risk Assessment 
Guidelines and Commentary at 5 
[2006]...). " In assessing points, evidence 

may be derived from . . . the victim's 
statements, evaluative reports completed 
by the supervising probation officer, 
parole officer, or corrections counselor, 
case summaries prepared by the Board 
of Examiners of Sex Offenders . . . or any 
other reliable source, including reliable 
hearsay'" ... . 
  
Here, the case summary and the sworn 
felony complaint constituted "reliable 
hearsay" (Correction Law § 168-
n[3]...)  and provided clear and convincing 
evidence to warrant the assessment of 20 
points under risk factor four, for engaging 
in a continuing course of sexual 
misconduct against the victim ... .  People 
v Patronick, 2014 NY Slip Op 03816, 
2nd Dept 5-28-14 
  

"Serious Physical Injury" Element of Gang 
Assault Not Supported by Legally Sufficient 

Evidence 
  
The Second Department determined the 
evidence of the "serious physical injury" element 
of the gang assault charge was not supported by 
legally sufficient evidence: 
  

The defendant challenges his conviction 
of gang assault in the first degree, 
asserting that the People failed to present 
legally sufficient evidence that [the victim] 
suffered a "serious physical injury," which 
is defined as "physical injury which 
creates a substantial risk of death, or 
which causes death or serious and 
protracted disfigurement, protracted 
impairment of health or protracted loss or 
impairment of the function of any bodily 
organ" (Penal Law § 10.00[10]). * * * 
  
Although [the victim] was stabbed in the 
right flank, his wounds required no 
stitches, and there was no evidence that 
he suffered any permanent damage to his 
kidney, which suffered a small laceration. 
Moreover, when he was examined, [the 
victim] was oriented and alert, able to 
converse, and had normal vital signs and 
blood pressure. Further, the only 
evidence of protracted disfigurement or 
impairment of health was that he had a 
scar, which the jury saw, and that he felt 
pain on the scar. The record, however, 
includes no description of the scar or 
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what, if any, limitations [the victim] 
suffered as a result of his injury. Thus, the 
People failed to adduce legally sufficient 
evidence that [the victim] suffered a 
"serious physical injury" within the 
meaning of Penal Law § 10.00(10), which 
is an element of gang assault in the first 
degree ... . People v Mazariego, 2014 
NY Slip Op 03863, 2nd Dept 5-28-14 
  
  

Quantity and Nature of Child Pornography 
Warranted an Upward Departure in a SORA 

Proceeding 
  
The Second Department determined the 
quantity and nature of the child pornography in 
defendant's possession warranted an upward 
departure in a SORA proceeding: 
  

...[I]n light of the large quantity of child 
pornography recovered from the 
defendant's possession and the nature of 
that material, which included, among 
other things, images and videos depicting 
the torture of children, the County Court 
properly determined that there were 
aggravating factors not adequately taken 
into account by the SORA guidelines ... . 
Upon making such a determination, the 
court providently exercised its discretion 
in granting the People's application for an 
upward departure from the presumptive 
sex offender risk level ... . People v 
Rotunno, 2014 NY Slip Op 03817, 2nd 
Dept 5-28-14 
  
  

Defendant's Refusing to Be Interviewed by 
the Probation Department Was a Valid 

Ground for Sentence Enhancement 
  
The Second Department determined the 
defendant's refusing to be interviewed by the 
probation department was a valid ground for a 
sentence enhancement: 
  

A defendant's "failure to abide by a 
condition of a plea agreement to truthfully 
answer questions asked by [a]; probation 
department is an appropriate basis for the 
enhancement of the defendant's 
sentence" ... . Here, the plea condition 
requiring the defendant to cooperate with 
the Dutchess County Office of Probation 
and Community Corrections (hereinafter 

the OPCC) was explicit and objective, 
and the plea allocution reveals that the 
defendant acknowledged, understood, 
and accepted such condition ... . 
Accordingly, the Supreme Court properly 
imposed an enhanced sentence based 
upon the defendant's violation of the 
condition by refusing to be interviewed by 
the OPCC. People v Mazyck, 2014 NY 
Slip Op 03864, 2nd Dept 5-28-14 
  
  

Warrantless Entry Justified by Exigent 
Circumstances 

  
The Third Department, over a dissent, affirmed 
County Court's finding that the warrantless entry 
of a building was justified by exigent 
circumstances: 
  

"Appraising a particular situation to 
determine whether exigent circumstances 
justified a warrantless intrusion into a 
protected area presents difficult problems 
of evaluation and judgment. This difficulty 
is highlighted by the fact that Judges, 
detached from the tension and drama of 
the moment, must engage in reflection 
and hindsight in balancing the exigencies 
of the situation against the rights of the 
accused" ... . Pursuant to the emergency 
exception to the warrant requirement, the 
police may make a warrantless entry into 
a protected area if three prerequisites are 
met: "(1) The police must have 
reasonable grounds to believe that there 
is an emergency at hand and an 
immediate need for their assistance for 
the protection of life or property. (2) The 
search must not be primarily motivated by 
intent to arrest and seize evidence. (3) 
There must be some reasonable basis, 
approximating probable cause, to 
associate the emergency with the area or 
place to be searched" ... . The requisite 
reasonable grounds for the belief that an 
emergency exists must be based upon 
objective facts, rather than the subjective 
feelings of the police ... . * * * 
  
In our view, the information known to law 
enforcement rendered it objectively 
reasonable for the officers to believe that 
the armed perpetrator could still be inside 
the building. Although the dissent 
stresses the fact that the subject building 
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was a multi-family house, thus 
discounting the officer's observation of 
people on the second floor, the evidence 
adduced at the suppression hearing does 
not establish that the responding officers 
had any knowledge of the building's 
configuration. To the contrary, both the 
arresting officer and one of the officers 
who ultimately entered the apartment 
testified that, at that point in time, they 
were unaware of the layout of the 
building. While further investigation and 
consideration removed from the 
exigencies of the situation may have 
uncovered this fact, "the requirement of 
reasonable grounds to believe that an 
emergency existed must be applied by 
reference to the circumstances then 
confronting the officer, including the need 
for a prompt assessment of sometimes 
ambiguous information concerning 
potentially serious consequences" ... 
. People v Gibson, 2014 NY Slip Op 
03877, 3rd Dept 5-29-14 
  

Violation of Defendant's Right to Remain 
Silent Was Harmless Error---Elements of 

"Extreme Emotional Disturbance" Defense to 
Murder Explained 

  
The Third Department, over a dissent, 
determined that the error in eliciting testimony, in 
violation of defendant's post-Miranda right to 
remain silent, about defendant's failure to 
apprise law enforcement that he shot the victims 
while under extreme emotional disturbance, was 
harmless error.  The decision includes a detailed 
discussed of the relevant criteria for "extreme 
emotional disturbance:" 
  

As the Court of Appeals has instructed, 
the extreme emotional disturbance 
defense is comprised of both subjective 
and objective elements. "The subjective 
element focuses on the defendant's state 
of mind at the time of the crime and 
requires sufficient evidence that the 
defendant's conduct was actually 
influenced by an extreme emotional 
disturbance" ..., i.e., "that the 
[defendant's]; claimed explanation as to 
the cause of his [or her]; action [was]; not 
contrived or [a]; sham" ... . This subjective 
element is "generally associated with a 
loss of self-control" ... . The objective 
element, in turn, "requires proof of a 

reasonable explanation or excuse for the 
emotional disturbance . . . [, which]; must 
be determined by viewing the subjective 
mental condition of the defendant and the 
external circumstances as the defendant 
perceived them to be at the time, 
however inaccurate that perception may 
have been, and assessing from that 
standpoint whether the explanation or 
excuse for [the]; emotional disturbance 
was reasonable" ... . 
  
To be sure, the extreme emotional 
disturbance defense "is significantly 
broader in scope than the 'heat of 
passion' doctrine [that]; it replaced" ... 
and, for that reason, the "[a];ction[s]; 
influenced by [such defense]; need not be 
spontaneous" ... . "'Rather, it may be that 
a significant mental trauma has affected a 
defendant's mind for a substantial period 
of time, simmering in the unknowing 
subconscious and then inexplicably 
coming to the fore'" ... . That said, 
evidence demonstrating a defendant's 
"high degree of self-control" ... , as well 
as any "postcrime conduct . . . 
suggest[ing]; . . . that [the defendant]; was 
in full command of his [or her]; faculties 
and had consciousness of guilt" ... , is 
entirely inconsistent with an extreme 
emotional disturbance defense.  People v 
Pavone, 2014 NY Slip Op 03881, 3rd 
Dept 5-29-14 

 
Court Must Make a Youthful Offender 

Determination Even When Defendant Waives 
It 

  
The First Department noted that the sentencing 
court must consider youthful offender treatment 
for every eligible youth even where the 
defendant waives the youthful offender 
determination as part of a negotiated plea: 
  

...[T]he Court of Appeals in People v 
Rudolph (21 NY3d 497 [2013]) that CPL 
720.20(1) requires "that there be a 
youthful offender determination in every 
case where the defendant is eligible, 
even where the defendant fails to request 
it, or agrees to forgo it as part of a plea 
bargain" requires a new sentencing 
proceeding. Although defendant pleaded 
guilty to an armed felony, he was 
potentially eligible under CPL 720.10(3), 
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and he was thus entitled to a 
determination ... . This issue survives 
defendant's waiver of his right to appeal 
... . People v Malcolm, 2014 NY Slip Op 
04050, 1st Dept 6-5-14 

  
Court Did Not Conduct an Adequate 
"Searching Inquiry" Before Allowed 

Defendant to Represent Himself---New Trial 
Ordered 

  
The First Department, in a full-fledged opinion 
by Justice Acosta, determined the trial judge did 
not conduct the requisite "searching inquiry" 
before allowing the defendant to represent 
himself.  The opinion includes all of the relevant 
exchanges between the judge and the 
defendant and compared those exchanges to 
the inquiry made in People v Wingate, 17 NY3d 
469, where the Court of Appeals determined the 
inquiry by the trial court to be adequate: 
  

Here, we find that the trial court's inquiry 
failed to satisfy [the] "searching inquiry" 
standard. The court gave nothing more 
than generalized warnings, and 
completely failed to advise defendant of 
the benefits of being represented by 
counsel. The court's statements to 
defendant that it was in his "interest" to 
continue with counsel; that "[g];enerally, 
[self-representation]; is a very bad idea"; 
and that there were "all kinds of dangers 
in doing this," its sole example being that 
defendant would have to give the opening 
statement himself, failed to insure that the 
dangers and disadvantages of giving up 
the fundamental right to counsel [had]; 
been impressed on . . . defendant" ... . 
The court also failed to advise defendant 
about the "importance of the lawyer in the 
adversarial system of adjudication" ... . 
Because we find that the court did not 
make the requisite searching inquiry, we 
reverse the judgment convicting 
defendant and remand for a new 
trial.  People v Cole, 2014 NY Slip Op 
04076, 1st Dept 6-5-14 
  

  
 
 
 
 
 

Jury Instructions Which Lumped Counts 
Together and Did Not Give the Jury the 

Information Necessary to Distinguish One 
Count from Another Mandated a New Trial 

  
The Second Department determined a new trial 
was required because the jury instructions were 
defective.  The court lumped counts charging 
the same crime together when explaining the 
elements, but did not give the jury any indication 
how the counts differed from one another.  The 
jury was given no indication which counts 
implicated defendant as an accessory and which 
counts implicated defendant as a principal: 
  

We agree with the defendant that the 
charge, as given, suggested that if the 
jury found the defendant guilty of any one 
of the subject counts, it should find him 
guilty of all three counts. Furthermore, 
because the court's charge failed to 
define the counts in a way that would 
distinguish them from one another, the 
jury could not have known which count 
was based on a finding that the defendant 
had engaged in sexual intercourse with 
the complainant and which count was 
based on accessorial liability and a 
finding that the codefendant had engaged 
in sexual intercourse with the 
complainant. Contrary to the People's 
contention, parenthetical notations on the 
verdict sheet cannot supplant a court's 
duty to charge the jury as required by 
CPL 300.10(4). Since it is not possible to 
determine whether the jury here actually 
found that the defendant had himself 
engaged in sexual intercourse with the 
complainant or that he had acted as an 
accessory to the codefendant's sexual 
intercourse with the complainant, the 
defendant is entitled to a new trial on 
those charges ... . People v Jadharry, 
2014 NY Slip Op 04028, 2nd Dept 6-4-
14 
  

Motion to Withdraw Guilty Plea Should Not 
Have Been Denied Without a Hearing 

  
The Third Department determined County Court 
abused its discretion by denying defendant's 
motion to withdraw her guilty plea without a 
hearing.  The court was aware defendant was 
under medication which was affecting her ability 
to think at the time she entered the plea: 
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...[A]n evidentiary hearing is ... required 
upon a motion to withdraw a guilty plea 
"[w];here the record raises legitimate 
questions as to whether the plea was 
knowingly, intelligently and voluntarily 
entered into" ... . County Court was well 
aware that defendant was being 
medicated for longstanding mental health 
issues, and was further on painkillers due 
to a recent injury. When she appeared 
before County Court ..., defendant stated 
that her psychological issues were "out of 
control" and that she could not think. She 
further advised County Court that the 
painkillers she was taking left her unable 
to attend to her personal needs without 
assistance. County Court then adjourned 
the case pending trial, only to have 
defendant reappear a short time later and 
plead guilty. People v Bass, 2014 NY 
Slip Op 04079, 3rd Dept 6-5-14 
   

Court Is Not Required to Notify Defendant of 
His Right to Contest the Constitutionality of 

His Prior Conviction Before Sentencing 
Defendant as a Second Felony Offender 

  
The Third Department noted that the sentencing 
court was not required to notify defendant of his 
right to contest the constitutionality of his prior 
conviction before sentencing defendant as a 
second felony offender: 
  

" 'County Court was not obligated to 
expressly advise defendant of his right to 
contest the constitutionality of the prior 
conviction'" ... . Here, the record reveals 
that defendant was provided with the prior 
felony information before sentencing and, 
while represented by counsel during 
sentencing, declined to deny or controvert 
any of the allegations in the information. 
Accordingly, County Court substantially 
complied with the requirements of CPL 
400.21 (3), and defendant was properly 
sentenced as a second felony offender ... 
. People v Wilkins, 2014 NY Slip Op 
04083, 3rd Dept 6-5-14 

  
Taking a Position Adverse to Client's Pro Se 
Motion to Withdraw a Guilty Plea Constitutes 

Ineffective Assistance of Counsel 
  
The Third Department noted that counsel may 
not take a position adverse to the client's pro se 

motion to withdraw a guilty plea.  To do so 
constitutes ineffective assistance of counsel: 
  

We agree with defendant's contention 
that he received ineffective assistance of 
counsel inasmuch as his new counsel 
took a position adverse to his with regard 
to the motion to withdraw his plea. "While 
defense counsel is not required to 
support a pro se motion to withdraw a 
guilty plea, counsel 'may not take a 
position . . . that is adverse to the 
defendant'" ... . Although defendant was 
properly permitted to obtain a new 
attorney, he was denied the effective 
assistance of counsel when such counsel 
"affirmatively undermined arguments [that 
defendant]; wished the court to review" ... 
. Accordingly, the matter must be remitted 
for reconsideration of defendant's motion, 
for which he must be represented by new 
counsel. People v Russ, 2014 NY Slip 
Op 04084, 3rd Dept 6-5-14 

  
Nature of a Repugnant Verdict Explained---
Here the Verdict Convicting Defendant of 

Criminal Possession of a Controlled 
Substance and Acquitting Defendant of 

Criminal Sale of a Controlled Substance Was 
Not Repugnant---The Proof at Trial Plays No 

Part in the Repugnancy Analysis 
  
The Third Department determined County Court 
should not have determined a verdict was 
repugnant and sent the jury back for further 
deliberations.  The Third Department vacated 
the defendant's conviction on the relevant 
count.  In the course of the decision the Third 
Department explained the nature of a repugnant 
verdict, noting that the proof at trial plays no part 
in the analysis: 
  

Contrary to defendant's assertion, the 
jury's initial verdict — convicting him of 
criminal possession of a controlled 
substance in the third degree and 
acquitting him of criminal sale of a 
controlled substance in the third degree 
— was not repugnant. "[A]; verdict as to a 
particular count shall be set aside [as 
repugnant]; only when it is inherently 
inconsistent when viewed in light of the 
elements of each crime as charged to the 
jury" ... . In assessing a repugnancy 
claim, "we must review the elements of 
the offenses as charged to the jury 
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without regard to the proof that was 
actually presented at trial. Thus, [i];f there 
is a possible theory under which a split 
verdict could be legally permissible, it 
cannot be repugnant, regardless of 
whether that theory has evidentiary 
support. . . . In this context, the 
apparently illogical nature of the verdict 
— as opposed to its impossibility — is 
viewed as a mistake, compromise or the 
exercise of mercy by the jury, none of 
which undermine[s]; a verdict as a matter 
of law" ... . 
  
Here, upon reviewing the elements of the 
subject offenses, it is readily apparent 
that the jury's verdict was not repugnant. 
Criminal sale of a controlled substance in 
the third degree requires proof that the 
defendant knowingly and unlawfully sold 
a narcotic drug (see Penal Law § 220.39 
[1]), whereas criminal possession of a 
controlled substance in the third degree 
requires only, insofar as is relevant here, 
that the defendant knowingly and 
unlawfully possessed a narcotic drug with 
intent to sell it (see Penal Law § 220.16 
[1]). Notably, a "[d];efendant's acquittal on 
the [sale count]; does not negate the 
elements of the [possession count], for a 
person can possess and intend to sell a 
narcotic drug, but not actually accomplish 
a sale" ... . Defendant's argument to the 
contrary is predicated upon the specific 
proof adduced at trial, which — the Court 
of Appeals has instructed — is to play no 
role in our analysis of a repugnancy claim 
... . As the jury's initial verdict was not 
repugnant, County Court should have 
denied defendant's motion, accepted the 
jury's verdict and adjourned the matter for 
sentencing. Instead, County Court 
implicitly granted defendant's motion, 
devised a special verdict sheet and 
directed the jury to resume 
deliberations. People v Kramer, 2014 NY 
Slip Op 04085, 3rd Dept 6-5-14 
  
  

 
 
 
 
 
 

Parole Violators May Apply for Resentencing 
Under Drug Law Reform Act---County Court 
Properly Denied the Application Based Upon 
the Nature of  Defendant's Convictions and 

Serious Prison Infractions 
  
In affirming County Court's denial of defendant's 
motion for resentencing under the Drug Law 
Reform Act, the Third Department noted that the 
fact that defendant violated parole did not 
prevent him from applying for resentencing: 
  

While parole violators may indeed apply 
for resentencing, denial of such an 
application may be warranted if they 
"have shown by their conduct that they do 
not deserve relief from their sentences" ... 
. Defendant has a violent criminal history 
and, indeed, his most recent criminal 
conviction and parole violation stem from 
his possession of a defaced and loaded 
handgun. The record further reveals that 
defendant has a lengthy record of serious 
prison disciplinary infractions, many of 
them involving violence. We thus find 
that, notwithstanding defendant's positive 
programming achievements while 
incarcerated, "County Court properly 
exercised its discretion in finding that 
substantial justice would not be served by 
resentencing" him ... . People v Allen, 
2014 NY Slip Op 04087, 3rd Dept 6-5-14 

  
Parole Conditions Did Not Require Parolee to 

Report Brief, Incidental Contact with 
Children to His Parole Officer---Parole 

Violation Determination Annulled 
  
The Third Department annulled the finding that 
petitioner had violated his parole by not 
reporting brief contact with a child.  Petitioner 
was doing construction work when a coworker's 
daughter emerged briefly approached petitioner 
and the coworker: 
  

"It is well established that a parole 
revocation decision will be upheld so long 
as 'the procedural requirements were 
followed and there is evidence which, if 
credited, would support such 
determination'" ... . Notably, in order to 
warrant revocation, the alleged parole 
violation must be supported by a 
preponderance of the evidence (see 
Executive Law § 259-i [3]; [f]...), which we 
find lacking in the record before us. * * * 
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The parole conditions did not clearly 
require petitioner to report such an 
insignificant encounter to his parole 
officer, however, and petitioner testified 
that he did not know that he needed to do 
so. Further, while the coworker's children 
were occasionally present during lunch 
breaks at the work site, they largely 
remained outside the eating area and 
there was no showing that petitioner had 
any contact with the children during such 
times. In view of this, petitioner's parole 
conditions did not plainly require him to 
report such information to his parole 
officer. Accordingly, given the absence of 
probative evidence supporting the charge 
that petitioner failed to truthfully report his 
activities to his parole officer, the 
determination finding that he violated his 
parole in this regard must be annulled... 
. Matter of Peck v Evans, 2014 NY Slip 
Op 04107, 3rd Dept 6-5-14 

 
Providing a False Name During Booking 
Did  Not Trigger the Need for a Miranda 

Warning 

  
The Second Department determined the police 
were not required to give the defendant Miranda 
warnings when the defendant gave a false name 
during the booking procedure: 

  
When the defendant gave what a police 
officer suspected to be a false name, the 
officer warned him that giving a false 
name would result in an additional 
charge, as required by the false 
personation statute (see Penal Law § 
190.23). The defendant then repeated the 
false name after being given a second 
warning. The officer's warnings to the 
defendant did not require Miranda 
warnings (see Miranda v Arizona, 384 US 
436). There is no basis for suppressing 
the defendant's repeated use of a false 
name. Ascertaining an arrestee's true 
name is a necessary part of the normal 
booking process, even if the response 
may have inculpatory connotations ... . 
The false personation warnings were 
required by statute and were not 
reasonably likely to elicit an incriminating 
response .. . People v Allen, 2014 NY 
Slip Op 04503, 2nd Dept 6-18-14 

  
  
Defendant's Consent to the Substitution of a 
Juror Was Not Knowingly and Intelligently 

Given, Reversal Required 

  
The Second Department, in a full-fledged 
opinion by Justice Chambers, determined the 
defendant's consent to the substitution of a juror 
was not knowingly and intelligently given and 
reversal was required (despite the absence of 
an objection).  The defendant was not present 
when defense counsel consented to the 
substitution and deliberations resumed.  When 
the defendant arrived, he consented to the 
substitution.  In the mean time, however, the jury 
had reached a verdict.  But the trial judge had 
not informed the defendant a verdict had been 
reached at the time the defendant was asked for 
his consent to the substitution: 

  
"[T]he safeguards afforded by CPL 
270.35 are identical to and coextensive 
with the constitutional requirements for 
valid waiver of a jury trial" ... . The 
decision to allow an alternate juror to be 
substituted for a deliberating juror must 
be knowing, intelligent, and voluntary ... . 
The defendant must be "fully aware of the 
consequences of the choice he [or she] is 
making" ... . In determining whether a 
defendant's decision to consent to the 
substitution of an alternate juror for a 
deliberating juror is "made knowingly and 
understandingly, based on an intelligent, 
informed judgment" ..., a court is required 
to be " scrupulous,'" for at stake is the 
defendant's "fundamental, constitutional 
right to a jury of 12" ... . Here, the 
defendant's election to substitute the 
alternate juror for the deliberating juror 
was not based on an intelligent, informed 
judgment. No matter how well-intentioned 
the trial court was in not disclosing the 
fact that the jury had already reached a 
verdict, due process required the trial 
court to disclose to the defendant all of 
the pertinent, material facts. People v 
Canales, 2014 NY Slip Op 04508, 2nd 
Dept 6-18-14 
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Warrantless Search of a Backpack Dropped 
During a Struggle with Police Was Not a 

Valid Search Incident to Arrest 

  
The Second Department determined that the 
search of defendant's backpack, which turned 
up a loaded weapon, was not a valid search 
incident to arrest.  The backpack had been 
dropped during a struggle with the arresting 
officer and the arrest took place some distance 
away from where the backpack was: 

  
"Under the State Constitution, an 
individual's right of privacy in his or her 
effects dictates that a warrantless search 
incident to arrest be deemed 
unreasonable unless justified by the 
presence of exigent circumstances" ... . 
"When an individual subjected to arrest 
has a privacy interest in property within 
his or her immediate control or grabbable 
area', [the Court of Appeals] has identified 
two interests that may justify the 
warrantless search of that property 
incident to a lawful arrest: the safety of 
the public and the arresting officer; and 
the protection of evidence from 
destruction or concealment" ... 

  
Contrary to the Supreme Court's 
determination, the search of the backpack 
was not justified as a search incident to a 
lawful arrest. The backpack was not 
within the defendant's immediate control 
or "grabbable area" at the time he was 
arrested ... . Moreover, the People failed 
to present evidence establishing exigent 
circumstances at the time of the arrest 
that would justify the search. The 
detective did not assert that he searched 
the backpack out of concern for the safety 
of himself or the public, and the 
circumstances did not support a 
reasonable belief that the backpack 
contained a weapon ... . Likewise, the 
detective did not assert that he searched 
the backpack to protect against the 
destruction of evidence, and the facts do 
not support such an assertion. People v 
Thompson, 2014 NY Slip Op 04524, 
2nd Dept 6-18-14 

  
  

 

Count Rendered Duplicitous by Trial 
Evidence Dismissed 

  
The Fourth Department determined one count of 
an indictment had been rendered duplicitous by 
the trial evidence.  The indictment charged the 
theft of a bicycle.  However the trial evidence 
alleged the theft of two bicycles.  Therefore it is 
possible the jury was not unanimous in 
determining a specific bicycle had been stolen: 

  
Because defendant's right to be tried and 
convicted of only those crimes charged in 
the indictment is fundamental and 
nonwaivable" ..., we review defendant's 
contention despite his failure to preserve 
it. CPL 200.30 (1) provides that "[e]ach 
count of an indictment may charge one 
offense only." Count five of the indictment 
charged defendant with stealing a bicycle 
and thus was not facially defective. At 
trial, however, the evidence established 
that two bicycles were stolen. 
Consequently, " [r]eversal is required 
because the jury may have convicted 
defendant of an unindicted [petit larceny], 
resulting in the usurpation by the 
prosecutor of the exclusive power of the 
[g]rand [j]ury to determine the charges' . . 
. , as well as the danger that . . . different 
jurors convicted defendant based on 
different acts' "... . People v Wade, 2014 
NY Slip Op 04587, 4th Dept 6-20-14 

  
Error for Trial Judge to Defer to Prosecutor's 
Wish to Dismiss a Count of an Indictment---

The Judge Must Exercise His or Her Own 
Discretion on the Issue 

  
The First Department determined the trial judge 
had erroneously deferred to the prosecutor's 
wish to dismiss a count of the indictment before 
submitting the case to the jury.  The judge, not 
the prosecutor, has the discretion to dismiss 
counts.  The error was deemed harmless 
however: 

  
Defendant argues on appeal that the 
court improperly deferred to the People's 
desire to withdraw the fourth-degree 
possession charge, relying on People v 
Extale (18 NY3d 690 [2012]). In Extale, 
the defendant was indicted for, inter alia, 
first-degree assault and first-degree 
vehicular assault, in connection with his 
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having intentionally driven a pickup truck 
into a police officer. Before the trial of 
those charges, the prosecutor announced 
the People's intention to withdraw the 
vehicular assault count, and the court 
agreed with the prosecutor that the 
People had "the authority" to do so. The 
Court of Appeals disagreed, holding that 
"the issue was one for the trial court's 
discretion, not the prosecutor's" (18 NY3d 
at 695). * * * 

  
On the merits, we agree with defendant 
that the court's position with respect to 
the count was no different from that of the 
trial court in Extale, which was found by 
the Court of Appeals to be erroneous. No 
fair reading of the trial record supports the 
People's argument that the trial court 
exercised its discretion in dismissing the 
charge. Indeed, its comment that "the 
People can dismiss [the count]" was 
equivalent to the Extale trial court's 
comment that the prosecutor "ha[d] the 
authority" to dismiss the vehicular assault 
count (18 NY3d at 693). People v 
Silvestre, 2014 NY Slip Op 04562, 1st 
Dept 6-19-14 

  
Defense Counsel's Failure to Object to 
Considerable Testimony About Prior 

Consistent Statements Made by the Victim 
Concerning Alleged Sexual Abuse Did Not 

Constitute Ineffective Assistance of Counsel 

  
The Fourth Department, over a strong two-
justice dissent, determined defendant's motion 
to set aside the verdict based upon ineffective 
assistance of counsel was properly 
denied.   The complainant was allowed to 
describe prior consistent statements she made 
about the alleged incidents of sexual abuse. In 
addition, the People's expert was allowed to 
testify about those prior consistent 
statements.  Defendant's trial counsel did not 
object to that testimony and she indicated she 
had no strategic purpose in failing to object.  The 
majority determined the prior consistent 
statements were admissible because they 
completed a narrative.  The dissent noted that 
no cases supporting the introduction of prior 
consistent statements to complete a narrative 
were found.  In the opinion of the dissenters, the 
prior consistent statements constituted 
inadmissible bolstering and defense counsel's 

failure to object to them constituted ineffective 
assistance: 

  
... [O]ur dissenting colleagues conclude 
that defense counsel was ineffective by 
failing to object to the testimony of the 
victim that she reported to her mother at 
age six that defendant had touched her in 
a sexual manner; that she reported to her 
sister at age 14 that defendant had raped 
her; and that she told a police witness 
and the grand jury what she told the jury 
during her testimony. We respectfully 
disagree with that conclusion. Although 
the dissent correctly notes that the 
repetition of prior consistent statements 
may "give to a jury an exaggerated idea 
of the probative force of a party's case" ... 
, here, the victim's testimony constituted a 
narrative of events. Indeed, she did not 
repeat the specific allegations of her 
testimony, i.e., that defendant had 
engaged in anal penetration ... . In light of 
defense counsel's opening statement that 
the relationship between defendant, the 
victim and the victim's mother was such 
that it could "cause someone to make 
fake allegations," the narrative of events 
was relevant. We also disagree with our 
dissenting colleagues that defense 
counsel's failure to object to the 
prosecutor's remarks during summation 
referencing that testimony constitutes 
ineffective assistance of counsel. 
Because the remarks were a fair 
response to defense counsel's 
summation challenging the credibility of 
the victim and her motivation for making 
the accusations ..., we conclude that the 
failure of defense counsel to object to 
those comments does not constitute 
ineffective assistance of counsel ... 
. People v Gross, 2014 NY Slip Op 
04592, 4th Dept 6-20-14 

  
Rebuttal Witness Properly Called by the 

People to Show Possible Bias of Defense 
Witness 

  
The Fourth Department, over a strong two-
justice dissent, determined that a rebuttal 
witness called by the People was properly 
allowed to testify to demonstrate the bias of a 
defense witness.  The explanation about the 
relevance of the rebuttal testimony is fact-
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specific.  The dissenters did not see the rebuttal 
testimony as relevant to the defense witness' 
bias and did not agree that the "bias" rationale 
for the rebuttal was actually raised in the trial 
court: 

  
...[T]he rebuttal witness was properly 
called to give testimony that was relevant 
to the defense witness's bias or motive to 
fabricate, which is not collateral ... . The 
defense witness was defendant's former 
girlfriend, and the rebuttal witness was 
defendant's ex-wife, who married 
defendant after he and the defense 
witness ended their romantic relationship. 
In her cross-examination of the defense 
witness, the prosecutor attempted to 
show that defendant and the defense 
witness were romantically involved at the 
time of the trial, but the defense witness 
would admit only that she and defendant 
were friends, and claimed that she and 
defendant had been friends "all along," 
i.e., they were friends even when 
defendant and the rebuttal witness were 
married. The prosecutor informed the 
court that she wanted to call the rebuttal 
witness to rebut the defense witness's 
testimony that she and defendant were 
"friends this entire time." We disagree 
with our dissenting colleagues that the 
rebuttal witness should not have been 
allowed to testify. Reading the 
prosecutor's colloquy with the court on 
this issue, together with her cross-
examination of the defense witness, we 
conclude that the purpose of calling the 
rebuttal witness was to show that 
defendant and the defense witness were 
romantically involved at the time of the 
trial, which the prosecutor believed could 
be inferred if the defense witness and 
defendant had not been friends when he 
was married to the rebuttal witness. 

  
We also disagree with our dissenting 
colleagues that our affirmance of the trial 
court's ruling violates People v 
Concepcion (17 NY3d 192). The Court of 
Appeals has " construed CPL 470.15 (1) 
as a legislative restriction on the 
Appellate Division's power to review 
issues either decided in an appellant's 
favor, or not ruled upon, by the trial court' 
" (id. at 195). Contrary to the position of 

the dissent, we are not affirming on a 
ground that is different from that 
determined by the court. The court 
allowed the rebuttal witness to testify for 
the "limited purpose" of whether the 
defense witness and defendant were 
friends, and we conclude that the court's 
determination was proper. We simply 
differ from the dissent in our interpretation 
of the meaning of the rebuttal witness's 
testimony tending to show that the 
defense witness and defendant were not 
friends after defendant married the 
rebuttal witness.  People v Nicholson, 
2014 NY Slip Op 04611, 4th Dept 6-20-
14 

  
Reversible Error to Instruct the Jury On an 

Affirmative Defense Over Defense Counsel's 
Objection 

  
The Fourth Department reversed defendant's 
intentional murder conviction because the trial 
judge, in response to a question from the jury, 
instructed the jury on the affirmative defense of 
renunciation over defense counsel's 
objection.  The court explained the relevant law: 

  
It is well settled that a court cannot 
instruct a jury on an affirmative defense 
where the defendant objects to the 
instruction ... . When a court does so, it 
impairs a defendant's "unquestionabl[e] . . 
. right to chart his [or her] own defense" 
...; it may "undermine[] the defense 
chosen by [the] defendant[,] . . . [and] 
place[] [the] defendant in the midst of 
contradictory defenses" ...; and it 
indisputably "impose[s] on [the] defendant 
an affirmative burden of proof he [or she] 
had not undertaken by his [or her] 
defense theory" ... . The imposition of a 
burden of proof on a defendant who has 
not elected to pursue an affirmative 
defense "constitute[s] an abuse of the 
affirmative defense in deorgation of [a] 
defendant's right to have the State bear 
the entire burden of proof" ... . The Third 
Department has even stated that a court 
"is without the jurisdiction to, sua sponte, 
instruct the jury on an affirmative defense 
or force a defendant to raise such a 
defense" ... . 
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Where, as here, the defendant has 
repeatedly advanced only a defense, 
which carries no burden of proof, "the 
suggestion that he [or she] had assumed 
a burden of proof . . . ha[s] the potential to 
mislead the jury" ... . The affirmative 
defense of renunciation requires a 
defendant to meet an initial burden of 
establishing, by a preponderance of the 
evidence ..., that he or she "withdrew 
from participation in such offense prior to 
the commission thereof and made a 
substantial effort to prevent the 
commission thereof" (Penal Law § 40.10 
[1] [emphasis added]). There was no 
evidence presented at trial that defendant 
made any effort, let alone a substantial 
one, to prevent the commission of the 
murder. The only conclusion the jury 
could have drawn was that defendant had 
failed to meet his burden of establishing 
the affirmative defense. Here..., "[t]he 
imposition of an affirmative burden of 
proof over defense objection and the 
involuntary undermining of the 
defendant's chosen defense strategy 
resulted in serious prejudice that requires 
reversal"... . People v Brewer, 2014 NY 
Slip Op 04606, 4th Dept 6-20-14 

  
Defendant's Temporary Possession of a 

Weapon Was "Innocent" 

  
The Fourth Department determined defendant's 
conviction for possession of a weapon was 
against the weight of the evidence. Defendant's 
half-brother handed her the weapon just before 
he became involved in an altercation.  The court 
determined defendant's possession of the 
weapon was "innocent:" 

  
"Under our law, in certain circumstances, 
the possession of a weapon may be 
innocent and not criminal. Innocent 
possession of a weapon is possession 
that is temporary and not for an unlawful 
purpose" ... . "This defense of temporary 
and lawful' possession applies because 
as a matter of policy the conduct is not 
deemed criminal" ... . Furthermore, a 
"defendant is not required to prove that 
h[er] possession of the weapon was 
innocent. Rather, the People are required 
to prove beyond a reasonable doubt both 
that the defendant knowingly possessed 

the weapon and that such possession 
was not innocent" ... . For this defense to 
be considered by the trier of fact, "there 
must be proof in the record showing a 
legal excuse for having the weapon in 
[one's] possession as well as facts 
tending to establish that, once possession 
[was] obtained, the weapon [was] not 
used in a dangerous manner" ... . People 
v Holes, 2014 NY Slip Op 04643, 4th 
Dept 6-20-14 

 
Failure to Prepare Defense Expert 

Constituted Ineffective Assistance of 
Counsel 

  
The Second Department determined defendant 
did not receive effective assistance of counsel 
based upon defense counsel's failure to properly 
prepare the defense expert, which allowed the 
People to easily disparage the expert's 
conclusions: 
  

...[W]e conclude that the judgment of 
conviction must be reversed on the 
ground that the defendant was deprived 
of the effective assistance of counsel. "In 
determining whether a defendant has 
been deprived of effective assistance, a 
court must examine whether the 
evidence, the law, and the circumstances 
of a particular case, viewed in totality and 
as of the time of the representation, 
reveal that the attorney provided 
meaningful representation'" .... Although 
the defendant bears the burden of 
demonstrating the absence of strategic or 
other legitimate explanations for counsel's 
performance, defense counsel's strategic 
decisions must be consistent with that of 
a " reasonably competent attorney'" ... . 
"A defendant's right to effective 
assistance of counsel includes defense 
counsel's reasonable investigation and 
preparation of defense witnesses" ... . In 
this case, defense counsel failed to meet 
that standard. 
  
At the trial, the defense raised, inter alia, 
the defense of diminished capacity. In 
support of that defense, the defense 
called as a witness a licensed physician 
who was an expert in child and 
adolescent psychiatry and forensic 
psychiatry. The expert noted that, in 
2008, the Family Court, Kings County, 
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placed the defendant in Tryon Residential 
Center, a residential center for psychiatric 
treatment of adolescents and children. 
However, he was not placed on 
psychotropic medication until he was 
arrested for the instant offense. The 
expert diagnosed the defendant as 
suffering from schizophreniform disorder, 
which was exacerbated by his use of 
marijuana. The expert further stated that 
the defendant's conduct during the course 
of the crime was "bizarre" and consistent 
with actions taken by someone suffering 
from schizophreniform disorder. As 
evidence of the defendant's lack of intent, 
the expert cited the random nature of the 
complainant's stab wounds. 
  
However, on cross-examination, the 
expert acknowledged that he never 
reviewed the photographs of the 
complainant, or the complainant's medical 
records. The expert acknowledged that 
he relied upon the defense counsel's 
statement that the stab wounds "were all 
over the place." The expert further 
acknowledged that he was never 
informed that a motivation for the 
defendant's conduct may have been the 
complainant's "snitching." He further 
acknowledged that this information could 
have changed his opinion, and was 
something he would have wanted to 
explore further. In summation, defense 
counsel drew the jury's attention to the 
expert's lack of preparation, when she 
argued that she never showed the expert 
the photographs of the complainant's 
injuries because the expert was not hired 
"as a medical doctor—--even though he 
was a surgeon," and the expert was not 
there to diagnose the complainant's 
injuries. People v Henderson, 2014 Slip 
Op 04790, 2nd Dept 6-25-14 

  
  
Trial Court Can Not Reduce a Valid Sentence 

Pursuant to a CPL 440 Motion 
  
The Second Department noted that a trial level 
court can set aside an illegal sentence pursuant 
to a CPL 440.20 motion, but it can not reduce a 
valid sentence in the interest of justice: 
  

CPL 440.20(1) provides that "[a]t any time 
after the entry of a judgment, the court in 

which the judgment was entered may, 
upon motion of the defendant, set aside 
the sentence upon the ground that it was 
unauthorized, illegally imposed or 
otherwise invalid as a matter of law." A 
trial-level court has no authority under 
CPL 440.20 to reduce a valid sentence in 
the interest of justice ... . Accordingly, the 
County Court's order granting the 
defendant's motion pursuant to CPL 
440.20 to the extent of setting aside the 
sentence imposed upon his conviction of 
robbery in the first degree, as 
subsequently modified, and directing a 
reduction of that sentence must be 
reversed ... . People v Jogie, 2014 NY 
Slip Op 04793, 2nd Dept 6=25=14 

  
  

CRIMINAL LAW/APPEALS 
  

Preservation by Objection Not Required 
When Defendant First Learns of Post-
Release Supervision Moments Before 

Sentencing  
  
In a full-fledged opinion by Justice Egan, the 
Third Department vacated defendant's plea to a 
probation violation because no mention of a 
period of post-release supervision was made 
until moments before sentencing.  The court 
determined there was no need to preserve the 
error by objection because the defendant had so 
little time between notification of the post-
release supervision and sentencing: 
  

...[W]hether preservation is necessary 
hinges upon whether the defendant "had 
ample opportunity to object after the initial 
[reference to postrelease supervision] 
was made and before sentence was 
formally imposed" ... . Thus, where "the 
court first mention[s] postrelease 
supervision only moments before 
imposing the sentence," thereby depriving 
the defendant of a meaningful opportunity 
to weigh his or her options at that stage of 
the proceeding, preservation is not 
required ... . 
  
Although we are mindful that the matter 
before us concerns a plea of guilty to a 
violation of probation — as opposed to a 
plea of guilty to a crime — the analysis 
employed by the Court of Appeals ...is 
equally applicable here. As noted 
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previously, County Court made no 
mention of postrelease supervision during 
the course of defendant's plea colloquy 
..., nor does the record indicate that 
defendant otherwise was made aware — 
prior to entering her plea to the probation 
violation — that postrelease supervision 
would be a component of her sentence 
... . Rather, the need to impose a period 
of postrelease supervision was first raised 
at sentencing — quite literally moments 
before defendant's sentence actually was 
imposed ... . Under these circumstances, 
preservation was not required, and 
County Court's failure to apprise 
defendant that postrelease supervision 
would be a component of her sentence 
mandates reversal. People v Bolivar, 
2014 NY Slip Op 02980, 3rd Dept 5-1-14 
  

  
Competency of Evidence Before Grand Jury 
Not Reviewable On Appeal Where Defendant 

Convicted Upon Legally Sufficient Trial 
Evidence 

  
In response the defendant's claim that a child 
witness was allowed to testify before the grand 
jury without determining her testimonial capacity, 
the Fourth Department noted that the 
competency of evidence before the grand jury is 
not reviewable on appeal where defendant was 
convicted upon legally sufficient trial 
evidence. People v Riley, 2014 NY Slip Op 
03140, 4th Dept 5-2-14 
 

Violation of Right to Counsel Deemed 
Harmless Error 

  
The Second Department noted that a violation of 
a defendant's right to counsel is subject to a 
harmless error analysis.  Here the police were 
contacted by an attorney who told the police he 
was representing the defendant and not to 
question him if and when he is 
apprehended.  The court determined 
defendant's right to counsel was violated when 
the police questioned him, but found the error 
harmless: 
  

The right to counsel attaches, inter alia, 
when an attorney who is retained to 
represent a suspect enters the matter 
under investigation ... . When an attorney 
enters a case to represent the accused, 
the police may not question the accused 

about that matter regardless of whether 
the person is in police custody ... . "An 
attorney enters' a case by actually 
appearing or directly communicating with 
the police by telephone" ... . The issue of 
whether an [*2]attorney has entered a 
case is not dependent upon whether that 
attorney has been personally retained by 
the defendant, or has instead been 
retained by a member of the defendant's 
family ... . * * * 

  
A violation of the indelible right to counsel 
does not automatically constitute 
reversible error. Instead it is reviewed 
under the harmless error doctrine for 
constitutional violations ... . Constitutional 
errors are "considered harmless when, in 
light of the totality of the evidence, there 
is no reasonable possibility that the error 
affected the jury's verdict" ... . If no such 
possibility exists, the error is deemed to 
be harmless beyond a reasonable doubt 
... . People v Ellis, 2014 NY Slip Op 
03530, 2nd Dept 5-14-14 

 
Loss of Small Portion of Stenographic 

Record Did Not Require Reversal 

  
The First Department noted that the loss of 
some of the stenographic minutes of a trial did 
not require reversal. The trial court had 
conducted a reconstruction hearing: 
  

The loss of a relatively small portion of 
the stenographic record does not require 
reversal of defendants' convictions ... . 
The court conducted a reconstruction 
hearing at which various participants in 
the trial presented their recollections, to 
the extent possible, of the brief portions of 
the trial for which minutes are not 
available. When viewed in light of the 
presumption of regularity (id. at 796), the 
facts adduced at the reconstruction 
hearing regarding the missing pages 
support an inference that the missing 
minutes would have revealed any 
significant appellate issues. People v 
Negron, 2014 NY Slip Op 03752, 1st 
Dept 5-22-14 
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Court's Erroneous Jury Instruction Re: 
State's Territorial Jurisdiction Over the 

Alleged Crime Was Not a Mode of 
Proceedings Error---Objection Is Required to 

Preserve the Issue for Appeal 

  
The First Department determined that the court's 
erroneous jury instruction concerning the state's 
terretorial jurisdiction over the case, as opposed 
to whether the state actually had territorial 
jurisdiction, required preservation by objection: 

  
The trial court instructed the jury that the 
prosecution was required to establish the 
State's territorial jurisdiction by a 
preponderance of evidence. As the 
People concede, the charge was 
erroneous in this regard . On the contrary, 
the People were required to establish the 
State's territorial jurisdiction by proof 
beyond a reasonable doubt (see People v 
McLaughlin, 80 NY2d at 470). Moreover, 
territorial jurisdiction is not waivable (id. at 
471). Our analysis, however, does not 
end with a citation to McLaughlin. The 
issue before us involves the trial court's 
charge on jurisdiction as opposed to 
jurisdiction itself. Although a challenge to 
a court's territorial jurisdiction cannot be 
waived, a claim of error in a court's 
instructions on the subject requires 
preservation by way of an appropriate 
objection at the court of first instance. 
Nonetheless, the requirement of 
preservation is subject to an exception 
that exists for "mode of proceedings" 
errors that consist of the most 
fundamental flaws implicating 
jurisdictional matters or constitutional 
rights that go to the very heart of the 
criminal justice process ... . Defendant 
asserts that the mode of proceedings 
exception applies here. People v Carvajal 
(6 NY3d 305 [2005]), a case involving an 
interstate drug operation, is illustrative. In 
Carvajal, the Court noted that the 
defendant had "relinquished his 
opportunity to hold the People to their 
burden of proof, and did not preserve his 
current contention that the jury should 
have decided whether the People proved 
jurisdiction beyond a reasonable doubt" 
(id. at 311-312). Citing People v 
Greenberg (89 NY2d 553 [1997]), the 
Carvajal Court aptly observed that "a 

defendant's failure to request a jury 
charge on territorial jurisdiction amounts 
to a waiver of a jury charge claim, that 
failure does not amount to waiver of the 
fundamental question whether - as a 
matter of law - this State has the power to 
hear the case" (id. at 312). In this case, it 
is undisputed that defendant did not 
object to the trial court's erroneous 
charge on the burden of proof with 
respect to territorial jurisdiction. Guided 
by Carvajal, we find that defendant was 
required, but failed, to preserve his 
present challenge to the trial court's 
charge on jurisdiction.  People v Polk, 
2014 NY Slip Op 04561, 1st Dept 6-19-
14 

 

CRIMINAL LAW/EVIDENCE 
  

Defendant Was Convicted of Bribing Three 
Witnesses to Recant their Statements 
Identifying Defendant's Brother as  the 

Shooter in a Killing; 
  
Evidence of the Murder of Another Witness 
Who Identified Defendant's Brother as the 

Shooter, Evidence which Was Not Linked by 
Trial Evidence to the Defendant But which 
Was Likely to Raise Suspicion About the 
Defendant's Involvement, Was Allowed in 
Defendant's Bribery Trial to Explain the 

Subsequent Actions of the Three Witnesses 
Defendant Was Accused of Bribing 

  
The Second Department, over a substantial 
dissent, determined defendant was not deprived 
of a fair trial by the introduction of evidence of a 
murder which was not tied to the defendant, but 
which may have raised serious questions about 
the defendant's involvement in the minds of the 
jurors.  The defendant was accused of bribing 
three witnesses who had identified defendant's 
brother as the shooter in a killing which  took 
place in a park. That shooting was witnessed by 
three teen-aged girls and a man named Gibson. 
The defendant met with all three girls and paid 
them money.  They all recanted their statements 
about defendant's brother's involvement in the 
park shooting. On the day before defendant's 
brother's trial, Gibson was shot and killed.  A 
man confessed to that shooting and the 
defendant was never linked to the Gibson killing. 
Evidence of the Gibson killing was allowed in 
evidence to demonstrate the state of mind of the 
three teen-aged girls who, after learning of 
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Gibson's killing, recanted their recantations and 
stood by their original statements identifying the 
defendant's brother as the park shooter.  The 
court determined the evidence of the Gibson 
killing was not Molineux evidence because the 
jury was never told of any link between the 
Gibson killing and the defendant.  Therefore, the 
court reasoned, the Gibson killing was not a 
prior uncharged crime or bad act done by the 
defendant.  The court, however, seemed to use 
the analysis required under Molineux and found 
that the evidence of the Gibson killing was 
admissible to explain the girls' actions and to 
explain why they and their families were 
relocated after the Gibson killing: 
  

Evidence of uncharged crimes is 
generally excluded under the Molineux 
rule (People v Molineux, 168 NY 264) for 
policy reasons, because such evidence 
may induce the jury to base a finding of 
guilt on collateral matters, or to convict a 
defendant because of his or her past 
criminal history ... . Nevertheless, 
evidence of prior uncharged crimes may 
be received if it is relevant to some issue 
other than the defendant's criminal 
disposition ... . The purposes for which 
uncharged crime evidence may properly 
be admitted include completing the 
narrative of the events charged in the 
indictment and providing necessary 
background information ... . "Where there 
is a proper nonpropensity purpose, the 
decision whether to admit evidence of the 
defendant's prior bad acts rests upon the 
trial court's discretionary balancing of 
probative value and unfair prejudice" ... . 

  
However, "[t]he Molineux rule was 
created to address a particular prejudice 
inherent to a particular type of proof: 
evidence of a defendant's prior crimes 
and bad acts" ... . That type of prejudice 
is not present in this case, because 
evidence that Gibson was murdered two 
days before he was scheduled to testify 
against Sykes did not constitute proof that 
the defendant committed an uncharged 
crime or bad act. * * * 
  
Even if the evidence of Gibson's death 
could arguably be viewed as suggesting 
that the defendant committed an 
uncharged crime, it was properly admitted 
to explain why the girls, having recanted 

their original statements identifying 
[defendant's brother] as [the park] killer, 
admitted to the police that they had made 
false recantations, and adhered to their 
original statements. Indeed, two of the 
girls testified that Gibson's murder, two 
days before the presentation of evidence 
in the [defendant's brother's] trial was to 
begin, frightened them. The impact of 
Gibson's murder on the state of mind of 
these witnesses was interwoven with the 
narrative of the charged crimes, and 
necessary to help the jury understand the 
case in context, because it explained the 
girls' conduct in coming forward to 
disavow the recorded statements ... 
.   People v Harris, 2014 NY Slip Op 
03532, 2nd Dept 5-14-14 
 

Suicide Notes Not Protected by Marital 
Privilege---Substance Had Been Revealed to 

Third Parties 
  
The Second Department determined that suicide 
notes left by the defendant were not protected 
by the marital privilege: 
  

"One spouse may not, without consent, 
disclose a confidential communication 
made by the other during marriage 
(CPLR 4502 [b]; CPL 60.10)" ... .. While a 
suicide note can be a communication 
made during marriage for the purpose of 
the privilege ..., the spousal privilege falls 
"when the substance of a communication 
. . . is revealed to third parties" ... . Here, 
the substance of the communication 
between the defendant and his wife of his 
intention to commit suicide through taking 
large quantities of Xanax was revealed by 
the defendant to Officer Johnstone, his 
neighbor, and the nurse who happened 
upon the scene of the accident. In 
addition, the defendant left the notes on 
the kitchen counter and directly 
addressed his children, as well as his 
wife, in one of the notes. Thus, the 
Supreme Court properly determined that 
the notes were not protected by the 
marital privilege ... . People Jacob, 2014 
NY Slip Op 03861, 2nd Dept 5-28-14 
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Past Domestic Violence Admissible to Show 
Intent in Rape Case---Victim's Statements in 
Hospital Report Admissible under Business 

Records Exception/Confrontation Clause Not 
Implicated Because Statements Were Not 
Testimonial---Victim's Statements Shortly 

After the Rape Admissible as Excited 
Utterances 

  
In a case where the defendant was charged with 
raping his ex-girlfriend, the Third Department 
determined past incidents of domestic violence 
were properly allowed in evidence to 
demonstrate intent, statements made by the 
victim (who died before trial from an unrelated 
cause) included in a hospital report were 
admissible under the business records 
exception to the hearsay rule, and statements 
made by the victim shortly after the rape were 
admissible as excited utterances.  With respect 
to the hospital records, the court wrote: 
  

County Court properly allowed admission 
of statements that the victim made during 
her medical examination. "Hospital 
records fall within the business records 
exception to the hearsay rule as long as 
the information relates to diagnosis, 
prognosis or treatment" ... . Details of the 
abuse, even including the perpetrator's 
identity, may be relevant to diagnosis and 
treatment when the assault occurs within 
a domestic violence relationship because 
the medical provider must consider the 
victim's safety when creating a discharge 
plan and gauging the patient's 
psychological needs ... . The physician 
who examined the victim testified that all 
of the information in the medical records 
was relevant to and gathered for 
purposes of diagnosis or treatment, and 
the primary purpose of the examination 
was to care for the patient's health and 
safety, although a secondary purpose of 
the forensic examination was to gather 
evidence that could be used in the future 
for purposes of prosecution. Considering 
this information, although the victim was 
unavailable to testify because she died 
before trial (from causes unrelated to 
defendant's crimes), defendant's 
Confrontation Clause rights were not 
violated because the statements were not 
testimonial... . People v Pham, 2014 NY 
Slip Op 04276, 3rd Dept 6-12-14 

  

Statement Identifying Shooter Made by a 
Witness Who Did Not See the Shooting 

Should Not Have Been Admitted Under the 
Present Sense Impression Exception to the 

Hearsay Rule 

  
In a decision which affirmed the conviction and 
addressed several other important evidentiary 
issues, the Fourth Department noted that a 
statement identifying the defendant as the 
shooter made by a witness who did not see the 
shooting should not have been admitted under 
the present sense impression exception to the 
hearsay rule: 

  
It is well settled that, in order "[t]o qualify 
as a present sense impression, the out-
of-court statement must be (1) made by a 
person perceiving the event as it is 
unfolding or immediately afterward . . . , 
and (2) corroborated by independent 
evidence establishing the reliability of the 
contents of the statement" (id. at 382). 
Here, the witness did not see the 
shooting, and he confirmed defendant's 
identity as the shooter only after 
questioning the victim (see People v 
Vasquez, 88 NY2d 561, 580; see also 
People v Brown, 104 AD3d 1203, 1204, lv 
denied 21 NY3d 1014). Therefore, the 
witness's statement was not admissible 
as a present sense impression, and we 
conclude that the admission of that 
statement in evidence improperly 
bolstered the victim's identification of 
defendant as the shooter ... . People v 
Mulligan, 2014 NY Slip Op 04588, 4th 
Dept 6-20-14 

  
 

CRIMINAL LAW/MENTAL HYGIENE 
LAW/OFFICE OF MENTAL HEALTH 

  
Supreme Court's Finding Respondent Was 

No Longer Suffering from a Dangerous 
Mental Condition Reversed 

  
The Second Department, in a full-fledged 
opinion by Justice Chambers, over a partial 
dissent, determined Supreme Court erred in 
finding that the respondent no longer suffers 
from a dangerous mental condition and could be 
released from a secure psychiatric 
facility.  Respondent is now 74 years old and 
had stabbed a woman 20 years ago.  He refuses 
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to take medication and he refused to undergo a 
psychiatric evaluation by the Office of Mental 
health. There were stark differences in the 
assessment of his mental condition presented at 
a hearing pursuant to Criminal Procedure Law 
330.20.  The experts arguing for continued 
retention were named Simon-Phelan and 
Formica: 
  

Mental Hygiene Law § 1.03(20) defines a 
mental illness as "an affliction with a 
mental disease or mental condition which 
is manifested by a disorder or disturbance 
in behavior, feeling, thinking, or judgment 
to such an extent that the person afflicted 
requires care, treatment and 
rehabilitation" (Mental Hygiene Law § 
1.03[20]). 
  
Upon our review of the record, we find 
that the credible evidence established 
that the respondent suffers from a mental 
illness, the first element of a dangerous 
mental disorder (see CPL 330.20[1];[c]). 
Simon-Phelan and Formica opined that 
the respondent suffers from bipolar 
disorder, along with various personality 
disorders, whether narcissistic, 
grandiose, or antisocial. Most relevant, 
the respondent's behaviors, consistently 
displayed over the past 20 years, as 
thoroughly documented throughout the 
record, are indicative of these disorders. 
These behaviors include his aggressive 
and violent acts, his abrasiveness when 
speaking to others, his refusal to follow 
rules, his inappropriate sexual advances, 
his inflated self-esteem, his high level of 
energy, his excessive writing, and his 
overzealousness with respect to litigation 
... . Although the categorization of the 
respondent's mental illness has differed 
between mental health professionals, a 
number of professionals have drawn the 
same conclusions as Simon-Phelan and 
Formica, dating back as far as 1994. As 
one psychiatrist put it in 2003, the debate 
about whether the respondent's 
"pathology is Axis I or Axis II or some 
combination thereof . . . can be carried on 
indefinitely," but when one considers his 
symptomatic exacerbation, poor 
judgment, and poor impulse control, all of 
which continue to exist, he remains in 
"the category of dangerously mentally 

ill." Matter of Marvin P, 2014 NY Slip Op 
03690, 2nd Dept 5-21-14 

 
DEFAMATION 

  
To Demonstrate "Defamation by Implication" 

Where the Factual Statements Are 
Substantially True, It Must Be Shown the 

Communication as a Whole Imparts a 
Defamatory Inference and the Author 
Intended or Endorsed the Defamatory 

Inference  
  
In a full-fledged opinion by Justice Feinman, the 
First Department adopted criteria for determining 
whether a publication is defamatory by 
implication.  The subject of the case was a 
published magazine article describing a 
conspiracy in Russia involving hundreds of 
millions in illicit funds.  The plaintiffs alleged that 
the article defamed them by implying 
involvement in the conspiracy. The First 
Department affirmed the dismissal of the 
complaint and adopted a standard which 
requires the plaintiff to demonstrate the 
defamatory inference of the substantially true 
statements, as well as that the author intended 
or endorsed that inference: 
  

"Defamation by implication is premised 
not on direct statements but on false 
suggestions, impressions and 
implications arising from otherwise 
truthful statements" ... . The implied 
defamation cause of action was 
recognized by the Court of Appeals in a 
1963 decision determining that, although 
the publication at issue contained no 
directly defamatory statements, "a jury 
should decide whether a libelous 
intendment would naturally be given to it 
by the reading public acquainted with the 
parties and the subject-matter" ... . The 
following year, the U.S. Supreme Court's 
landmark decision in New York Times Co. 
v Sullivan (376 US 254 [1964]) found that 
the free speech protections guaranteed 
by the First Amendment to the U.S. 
Constitution placed substantial limits on 
the right to recover for defamatory 
statements ... . In a 1977 libel decision, 
after discussing the impact Sullivan had 
on defamation jurisprudence, the Court of 
Appeals addressed an aspect of the 
plaintiff's claim that was akin to implied 
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defamation, noting that although an 
author "could not make up facts out of 
whole cloth, omission of relatively minor 
details in an otherwise basically accurate 
account is not actionable. This is largely a 
matter of editorial judgment in which the 
courts, and juries, have no proper 
function" ... . * * * 
  
"[I]f a communication, viewed in its entire 
context, merely conveys materially true 
facts from which a defamatory inference 
can reasonably be drawn, the libel is not 
established. But if the communication, by 
the particular manner or language in 
which the true facts are conveyed, 
supplies additional, affirmative evidence 
suggesting that the defendant intends or 
endorses the defamatory inference, the 
communication will be deemed capable of 
bearing that meaning" ... . 
  
...[T]his inquiry requires "an especially 
rigorous showing": the "language must 
not only be reasonably read to impart the 
false innuendo, but it must also 
affirmatively suggest that the author 
intends or endorses the inference"... . * * * 
  
... To survive a motion to dismiss a claim 
for defamation by implication where the 
factual statements at issue are 
substantially true, the plaintiff must make 
a rigorous showing that the language of 
the communication as a whole can be 
reasonably read both to impart a 
defamatory inference and to affirmatively 
suggest that the author intended or 
endorsed that inference. We believe this 
rule strikes the appropriate balance 
between a plaintiff's right to recover in tort 
for statements that defame by implication 
and a defendant's First Amendment 
protection for publishing substantially 
truthful statements... . Stepanov v Dow 
Jones & Co Inc, 2014 NY Slip Op 
03940, 1st Dept 5-29-14 

  
 

DEFAMATION/GOVERNMENTAL 
IMMUNITY/QUALIFIED PRIVILEGE 

  
County Officials' Statement About Defendant 

Whose Animal Cruelty Charges Were 
Dropped Protected by Qualified Privilege 

  
The Second Department determined statements 
made by the County Executive and others about 
defendant, whose animal cruelty charges were 
dropped, were protected by qualified privilege: 
  

A qualified privilege extends to a " 
communication made by one person to 
another upon a subject in which both 
have an interest'" ... . However, where a 
plaintiff can demonstrate that the 
communication made by the defendant 
was not made in good faith but was 
motivated solely by malice, the protection 
provided by the qualified privilege will be 
inapplicable ... . " Mere conclusory 
allegations, or charges based upon 
surmise, conjecture, and suspicion are 
insufficient to defeat the claim of qualified 
privilege'" ... . 
  
Here, the County defendants 
demonstrated their prima facie 
entitlement to judgment as a matter of law 
by presenting evidence that the 
challenged statements were protected by 
a qualified privilege. In opposition to this 
showing, the plaintiffs, as the Supreme 
Court properly found, failed to raise a 
triable issue of fact with respect to 
whether the statements were motivated 
solely by malice ... . Bernacchi v County 
of Suffolk, 2014 NY Slip Op 04725, 2nd 
Dept 6-25-14 

  
DISCIPLINARY HEARINGS 

(INMATES) 
  

Petitioner Not Given Adequate Employee 
Assistance---Determination Annulled---New 

Hearing Ordered 
  
The Third Department determined the petitioner 
was entitled to a new hearing because a report 
he requested was never provided to him, and no 
explanation for the failure to provide the report 
was made: 
  

...[W]e agree with petitioner's contention 
that he was denied adequate employee 
assistance. Specifically, the record 
reflects that petitioner's assistance form 
requested the "injury report," but the 
record does not reveal that petitioner was 
either provided with the report or informed 
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that it did not exist. While the Hearing 
Officer noted petitioner's request at the 
hearing and advised petitioner that he 
would check into this, no further mention 
of this issue was made. Under these 
circumstances, we cannot say on this 
record that such omission did not 
prejudice petitioner's defense, and the 
determination must be annulled ... 
. Matter of Rupnarine v Prack, 2014 NY 
Slip Op 04093, 3rd Dept 6-5-14 
 

ELECTION LAW 
  

Petition for the Opportunity to Ballot Not 
Demonstrated to Have Been Permeated by 

Fraud 
  
The Second Department determined that a 
petition for the opportunity to ballot was not so 
permeated with fraud to justify granting a petition 
to invalidate it: 
  

As a general rule, a petition for an 
opportunity to ballot will be invalidated on 
the ground of fraud only if there is a 
showing that the entire petition is 
permeated with fraud ... or, if not 
permeated with fraud, where a potential 
candidate who stands to benefit from the 
validation of the petition for an opportunity 
to ballot has participated in or is 
chargeable with knowledge of the fraud ... 
. 
  
Here, the petitioners did not sustain their 
burden of establishing by clear and 
convincing evidence that the totality of the 
instances of forged signatures on the 
subject petition for an opportunity to ballot 
rose to the level at which it could be said 
that the petition was permeated with fraud 
... . Matter of Steinert v Daly, 2014 NY 
Slip Op 04206, 2nd Dept 6-11-14 
 

EMINENT DOMAIN 
  

Consequential Damages Related to a Parcel 
of Land Sold Prior to the Taking Should Not 
Have Been Granted by the Court of Claims 

  
The Fourth Department, in a full-fledged opinion 
by Justice Fahey, determined the Court of 
Claims should not have awarded consequential 
damages for a parcel of land which was sold 

prior to the taking.  As the court described the 
issue: 
  

Here we address the issue whether 
consequential damages may be awarded 
when the real property in question was 
sold months before the taking of other 
real property that affects the land in 
question. Claimants commenced this 
proceeding seeking damages for the 
diminished value of approximately 16 
acres of what claimants characterized as 
"remaining land" following defendant's 
taking of approximately 1.22 acres of land 
from what was claimants' 17.3-acre 
parcel. Following a trial, the Court of 
Claims awarded claimants consequential 
damages with respect to what the court 
concluded was 12.835 acres of that 
parcel. Included in the 12.835 acres of 
land for which the court awarded 
consequential damages were 4.63 acres 
of land sold by claimants to Progressive 
Casualty Insurance Company 
(Progressive Parcel) for $1,800,000. That 
sale occurred in November 2005, i.e., 
before the taking of the aforementioned 
1.22 acres of land in July 2006. 
Defendant now contends that the award 
of consequential damages was excessive 
inasmuch as the court erroneously 
awarded consequential damages for the 
Progressive Parcel. We agree. Rose 
Park Place Inc v State of New York, 
2014 NY Slip Op 03070, 4th Dept 5-2-14 
 

EMPLOYMENT LAW/EDUCATION 
LAW/ADMINISTRATIVE LAW/UNIONS 

  
Probationary Employee Fired in Bad Faith for 
Union Work---Supreme Court Had the Power 
to Reinstate Her But Not to Grant Her Tenure 
  
The Second Department determined a 
probationary teacher demonstrated she was 
terminated in bad faith.  The court noted that 
Supreme Court did not have the power to grant 
the probationary teacher tenure, something only 
the administrative agency has the power to do: 
  

A probationary employee may be 
discharged without a hearing and without 
a statement of reasons in the absence of 
a demonstration that the termination was 
in bad faith, for a constitutionally 
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impermissible or an illegal purpose, or in 
violation of statutory or decisional law ... . 
The petitioner bears the burden of 
presenting competent proof of the alleged 
bad faith, the violation of statutory or 
decisional law, or the constitutionally 
impermissible or illegal purpose ... . Here, 
the petitioner met her burden of 
demonstrating that the discontinuation of 
her probationary employment was made 
in bad faith, showing that the 
discontinuation followed a letter she wrote 
to the principal, in her capacity as a union 
chapter leader, requesting to make up her 
missed preparation periods. Although, 
generally, evidence of unsatisfactory 
performance rebuts a showing of bad 
faith ..., in response to the petitioner's 
showing, the appellants failed to establish 
that the discontinuance of the petitioner's 
probationary employment was the result 
of poor performance. The record 
demonstrates that the petitioner began 
[*2]to receive "Unsatisfactory" ratings only 
after she asked the principal to make up 
her missed preparation periods, and it 
was at that point that the evaluations of 
the petitioner's performance began to 
precipitously decline. Accordingly, the 
Supreme Court properly annulled the 
determination and reinstated the 
petitioner to her former position, with 
retroactive seniority, backpay, and 
benefits ... . 

  
However, the appellants correctly 
contend that the Supreme Court 
exceeded its authority by granting the 
petitioner tenure effective as of January 
25, 2009. " While the court is empowered 
to determine whether the administrative 
body acted arbitrarily, it may not usurp 
the administrative function by directing 
the agency to proceed in a specific 
manner, which is within the jurisdiction 
and discretion of the administrative body 
in the first instance'" ... . Matter of 
Capece v Schultz, 2014 NY Slip Op 
03834, 2nd Dept 5-28-14 
 
 

 
 
 

 

EMPLOYMENT LAW/MUNICIPAL 
LAW/UNIONS 

  
Release Time Certificates, Allowing Full Pay 

for Police Officers Doing Union Work, 
Properly Rescinded Based Upon the 

Indictment of the Officers 
  
The First Department, in a full-fledged opinion 
by Justice Andrias, over a two-justice dissent, 
determined that police officers who were 
indicted in connection with a ticket-fixing scheme 
were properly denied Release Time certificates 
based upon the indictments.  Release Time 
certificates are issued by the Office of Labor 
Relations (OLR) pursuant to the Mayor's 
Executive Order 75 (EO 75) and allow full-time 
leave with pay and benefits for union work: 
  

The right of union-designated employees 
to be released from their job duties to 
perform union or joint labor-management 
activities is established in EO 75, which 
generally vests the City with broad 
oversight of employee representatives. 
Section 4(4) of EO 75 provides: 

  
"Organizing, planning, directing, or 
participating in any way in strikes, work 
stoppages, or job actions of any kind, are 
excluded from the protection or coverage 
of this Order. Any employees assigned on 
a full or part-time basis or granted leave 
of absence without pay pursuant to this 
Order who participate in such excluded 
activity may have such status suspended 
or terminated by the City Director of 
Labor Relations." 
  
Section 4(10) provides: "Employees 
assigned on a full-time or part-time basis 
or granted leave without pay pursuant to 
this Order shall at all times conduct 
themselves in a responsible manner." 
Section 5 provides that "[n]othing 
contained in this Order shall be deemed 
to have the effect of changing the 
character of any subject matter hereof 
which is a managerial prerogative and as 
a non-mandatory subject of collective 
bargaining."  
  
Enforcement of EO 75 is committed to the 
OLR Commissioner, who may issue 
implementing rules and regulations. The 
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indictments of the individual petitioners on 
charges related to a ticket-fixing scheme 
that include allegations of grand larceny, 
official misconduct, tampering with public 
records, and criminal solicitation 
constitute a sufficient basis for the City to 
determine that the individual petitioners 
did not "at all times conduct themselves in 
a responsible manner" ... . Accordingly, 
OLR was entitled to unilaterally rescind 
the Release Time certificates. Matter of 
Patrolmen's Benevolent Assn of the 
City of New York Inc v City of New 
York, 2014 NY Slip Op 03464, 1st Dept 
5-13-14 

  
EMPLOYMENT 

LAW/RELIGION/MINISTERIAL 
EXCEPTION/CONSTITUTIONAL LAW 

  
Church's Decision to Terminate Minister 

Constitutionally Protected Under "Ministerial 
Exception" 

  
The First Department determined a minister who 
brought a wrongful termination action was, 
according to the terms of the personnel manual, 
an at will employee.  In addition the claim was 
barred by the ministerial exception under which 
a church's decisions concerning the employment 
of a minister are constitutionally protected: 
  

...[T]he ministerial exception also bars 
plaintiff's claim, which primarily involves 
intra-church matters. "Under the 
ministerial exception' ..., a church's 
decision to hire, to fire, and to prescribe 
the duties of its minister are commonly 
held to be constitutionally protected" ... 
. Mills v Standing Gen Commn on 
Christian Unity & Interreligious 
Concerns, 2014 NY Slip Op 03437, 1st 
Dept 5-13-14 
 

ENVIRONMENTAL LAW 
  

Purchaser of a Hazardous Waste Treatment, 
Storage or Disposal Facility Was Not 

Required to Provide Financial Assurance for 
the Ongoing Performance of Corrective 
Action Imposed Upon the Prior Owner 

  
The Third Department, reversing the 
Department of Environmental Conservation 

Commissioners ruling below on an issue of first 
impression, determined the subsequent owner 
of property formerly used as a permitted 
hazardous waste treatment, storage or disposal 
(TSD) facility was not required to provide 
financial assurance for the ongoing performance 
of corrective action imposed upon the prior 
owner.  The decision includes an exhaustive 
analysis of all the relevant statutes and 
regulations: 
  

In essence, respondents seek to impose 
strict liability to provide financial 
assurance, in perpetuity, on all 
subsequent owners of property on which 
a former TSD facility was operated. Had 
this been the Legislature's intent, rather 
than relegate us to a strained analysis of 
multiple regulations in order to reach that 
conclusion, it would have done so 
expressly. Indeed, the Legislature did 
exactly that in the context of New York's 
"Superfund Law," which requires the 
owner of an inactive hazardous waste 
disposal site, and/or any person 
responsible for the disposal of hazardous 
wastes at such site, to take remedial 
action ... . Other examples of New York 
statutes imposing "strict liability" on 
property owners are the Oil Spill Act (see 
Navigation Law § 181 [1]) and the 
Scaffold Law (see Labor Law § 240 [1]). 
Thus, there can be no doubt that, if the 
Legislature had intended to impose 
liability on landowners for providing 
financial assurance under New York's 
version of RCRA —[Resource 
Conservation and Recovery Act] without 
regard to whether they had ever operated 
a TSD facility on the property in question 
— clear language to that effect could 
easily have found its place in the statute 
and regulations. While such a result 
would not be inconsistent with the 
laudatory environmental purposes of this 
regulatory scheme, absent such 
language, we discern no legal basis for 
the Commissioner to create such a 
requirement. To the extent that the 
Commissioner interpreted the regulations 
otherwise, such interpretation was 
arbitrary and capricious and affected by 
an error of law and we, therefore, annul 
his determination, as well as the penalties 
imposed on petitioners.  Matter of 
Thompson Corners LLC v New York 
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State Dept of Envtl Conservation, 2014 
NY Slip Op 03556, 3rd Dept 5-15-14 
 

Neighborhood Association Had Standing to 
Contest Planning Board's Negative Finding 
(Re: a Construction Project) After a SEQRA 

Review 

  
The Second Department affirmed Supreme 
Court's determination that a neighborhood 
association had standing to contest the planning 
board's finding that a proposed construction 
project would not adversely affect the 
environment after a review pursuant to the State 
Environmental Quality Review Act (SEQRA) (the 
board issued a "negative finding"): 

  
The Supreme Court properly determined 
that the Association has standing to 
contest the Planning Board's issuance of 
the negative declaration. An association 
or organization has standing when "one 
or more of its members would have 
standing to sue," "the interests it asserts 
are germane to its purposes," and 
"neither the asserted claim nor the 
appropriate relief requires the 
participation of the individual members" ... 
. Here, as the Planning Board concedes 
in its reply brief, several Association 
members have standing to sue, as their 
properties are adjacent to the proposed 
project site and they have alleged 
potential structural harm from 
construction-related blasting, as well as 
visual harm ... . Moreover, the interests 
that the Association asserts are germane 
to its purpose, and the participation of 
Association members is not necessary in 
order for the Association to obtain the 
relief it seeks. Accordingly, the 
Association satisfied all relevant criteria to 
establish standing ... . Matter of 
Schlemme v Planning Bd of City of 
Poughkeepsie, 2014 NY Slip Op 04498, 
2nd Dept 6-18-14 

  
 
 
 
 
 
 

ENVIRONMENTAL 
LAW/ADMINISTRATIVE 

LAW/PROHIBITION/PREEMPTION 
  
NYS Department of Environmental Protection 
(DEC) Has Authority to Address the Pollution 
of New York Waters by Oil and Gas Producer 

Operating Across the Border in 
Pennsylvania/DEC's Authority Not 

Demonstrated to Be Preempted by Federal 
Clean Water Act 

  
The Fourth Department affirmed Supreme 
Court's dismissal of a petition brought by an oil 
and gas producer seeking to prohibit the New 
York State Department of Environmental 
Protection (DEC) from enforcing consent orders 
which concern the pollution of Yeager Brook in 
the Allegany State Park.  The oil and gas 
producer is operating across the border in 
Pennsylvania on land owned by the US Forest 
Service.  The court held that the DEC has the 
authority to address the pollution of New York 
waters and rejected the argument that the DEC's 
authority to act was preempted by the federal 
Clean Water Act (CWA): 

  
Beginning in 2010, personnel of the New 
York State Office of Parks, Recreation, 
and Historic Preservation reported 
pollution, including turbidity, color change, 
and suspended sediment, in New York's 
Yeager Brook, downstream from and 
caused by petitioner's operations in 
Pennsylvania, in contravention of New 
York's water quality standards. 
Subsequently, the New York State 
Department of Environmental 
Conservation (DEC) entered into two 
consent orders with petitioner concerning 
the aforementioned pollution. Because of 
alleged continued and ongoing violations, 
the DEC commenced an administrative 
proceeding in New York seeking to 
enforce the consent orders and the 
penalties for the violations thereof. 
Petitioner commenced the instant 
proceeding contending, inter alia, that the 
DEC is acting in excess of its jurisdiction 
because the federal Clean Water Act 
([CWA] 33 USC § 1251 et seq.) preempts 
the application of an affected state's laws 
and regulations to an out-of-state point 
source ... . 
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As the party seeking a writ of prohibition, 
petitioner bears a "heavy burden" of 
establishing a "clear legal right to relief or 
that prohibition would provide a more 
complete and efficacious remedy than the 
administrative proceeding and resulting 
judicial review" ... . We conclude that 
respondents in support of their motion to 
dismiss established as a matter of law 
that petitioner could not meet that burden, 
and Supreme Court therefore properly 
granted the motion. The DEC had the 
statutory authority and jurisdiction to enter 
into the consent orders at issue and to 
commence the administrative proceeding 
to enforce those orders (see ECL 17-
0303 [2], [4] [a], [b]; [5] [a]; see also ECL 
17-0105 [1]; ECL 17-0501). Petitioner has 
failed to establish in this proceeding that 
the DEC's exercise of such authority and 
jurisdiction is clearly preempted by the 
CWA, inasmuch as it has not shown that 
enforcement of the consent orders would 
"stand[] as an obstacle to the full 
implementation of the CWA" ... . 
Moreover, the preemptive effect of the 
CWA "should be determined, in the first 
instance, through the administrative 
process"... . "[E]ven as to a clearly ultra 
vires act, prohibition does not lie against 
an administrative agency if another 
avenue of judicial review is available, 
absent a demonstration of irreparable 
injury to the applicant if [it] is relegated to 
such other course" ... . No such 
irreparable injury has been demonstrated 
here.  Matter of US Energy Dev Corp v 
NYS Department of Environmental 
Protection, 2014 NY Slip Op 04591, 4th 
Dept 6-20-14 
 

 EVIDENCE/CONTRACT 
LAW/DAMAGES 

  
Professional Reliability Exception to the 

Hearsay Rule (Re: Experts) 
Explained/Appropriate Date to Commence 
Prejudgment Interest in Breach of Contract 

Action Explained 
  
The Fourth Department explained when an 
expert can rely on hearsay and when 
prejudgment interest should commence in a 
breach of contract action: 

  
We reject defendant's further contention 
that there was no evidentiary foundation 
for the testimony of plaintiffs' damages 
expert, a construction cost estimator. It is 
well settled that" [o]pinion evidence must 
be based on facts in the record or 
personally known to the witness' " ... . It is 
also well settled, however, that an expert 
is permitted to offer opinion testimony 
based on facts not in evidence where the 
material is " of a kind accepted in the 
profession as reliable in forming a 
professional opinion' " ... . "The 
professional reliability exception to the 
hearsay rule enables an expert witness to 
provide opinion evidence based on 
otherwise inadmissible hearsay, provided 
it is demonstrated to be the type of 
material commonly relied on in the 
profession' " ... . Here, the expert's 
damages testimony was based, in part, 
on measurements contained in a report 
that was not admitted in evidence, but 
those measurements were not otherwise 
disputed or challenged by defendant. 
Moreover, the expert testified that the 
information on which he relied was of the 
type relied on in his profession. 
  
We agree with defendant, however, that 
the court erred in awarding prejudgment 
interest from April 18, 1990. The jury did 
not specify a date on which plaintiffs' 
cause of action for breach of contract 
accrued and where, as here, "the precise 
date from which to fix interest is 
ambiguous, the date of commencement 
of the . . . action' is an appropriate date to 
choose" ... . We therefore modify the 
judgment by vacating the amount of 
prejudgment interest awarded from April 
18, 1990 and providing that prejudgment 
interest is to commence from April 18, 
1996, the date on which the action was 
commenced, to May 2, 2012, the date of 
the judgment. Caleb v Stevenson Envtl 
Servs Inc, 2014 NY Slip Op 03057, 4th 
Dept 5-2-14 

 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04591.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04591.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04591.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04591.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03057.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03057.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03057.htm


63 
 

FAMILY LAW 
  

Plaintiff Wife Not Entitled to Distributive 
Award of Husband's Separate Property 

Which Was Not Shown to Have Appreciated 
During the Marriage 

  
The Second Department explained the equitable 
distribution principles applied to separate 
property which has not been demonstrated to 
have appreciated during marriage. 
  

Property acquired during the marriage is 
presumed to be marital property and the 
party seeking to overcome such 
presumption has the burden of proving 
that the property in dispute is separate 
property" ... . The defendant overcame 
the presumption that funds he deposited 
into the account of Clark Development, 
LLC (hereinafter CD, LLC), a company he 
formed during the marriage, were marital 
funds by presenting sufficient evidence 
that the source of the funds was separate 
property ... . Moreover, although 
appreciation of, or increase in the value 
of, separate property is considered 
separate property, "except to the extent 
that such appreciation is due in part to the 
contributions or efforts of the other 
spouse" (Domestic Relations Law § 
236[B][1][d][3]), the plaintiff failed to carry 
her burden of establishing that CD, LLC, 
as the defendant's separate property, 
appreciated in value during the parties' 
marriage ... . Accordingly, the Supreme 
Court erred in directing that the plaintiff 
was to receive a distributive award 
relating to CD, LLC. Clark v Clark, 2014 
NY Slip Op 03224, 2nd Dept 5-7-14 
  

Similar issue and result in Turco v Turco, 2014 
NY Slip Op 03257, 2nd Dept 5-7-14 
 
Court Should Have Granted an Adjournment 
in Contemplation of Dismissal In a Juvenile 

Delinquency Proceeding 
  
The First Department, over a dissent, 
determined that an adjournment in 
contemplation of dismissal (ACD) was the least 
restrictive dispositional alternative in a juvenile 
delinquency proceeding: 
  

An adjournment in contemplation of 
dismissal would have been the least 
restrictive dispositional alternative 
consistent with appellant's needs and the 
community's need for protection ... . This 
was appellant's first offense. She 
admitted the allegations of the petition but 
asserted, as did her mother, that the 
incident resulted from her having been 
bullied by the complainant with no 
corrective action taken by appellant's 
school. While appellant had truancy 
issues at school, at the time of the 
disposition she was employed, was being 
treated for depression, and was generally 
making progress. Based on all these 
factors, there is no reason to believe that 
appellant needed any supervision beyond 
that which could have been provided 
under an ACD. It should also be noted 
that under the terms of an ACD, the court 
could have required the Probation 
Department to monitor appellant, and her 
observance of a curfew and other 
requirements. Matter of Clarissa V, 2014 
NY Slip Op 03431, 5-13-14 

   
Facts Did Not Support Family Court's 

Dismissal of a Petition to Terminate Parental 
Rights of Both Parents---Permanent Neglect 

Finding Was Warranted by the Facts 
  
The First Department reversed Family Court, 
based on the appellate division's own findings of 
fact, and found that neither parent had made 
realistic plans for the child's future, constituting 
clear and convincing evidence of permanent 
neglect: 
  

There is no dispute that the agency has 
met the threshold requirement in a 
permanent neglect proceeding of showing 
it discharged its statutory obligation to 
exert diligent efforts to encourage and 
strengthen the parental relationships (see 
Social Services Law § 384-b[7][a]...). 
However, contrary to the findings by 
Family Court, there is clear and 
convincing evidence, the standard of 
proof required ..., that despite the 
agency's diligence, neither parent has, 
"for a period of either at least one year or 
fifteen out of the most recent twenty-two 
months following the date [the] child 
came into the care of an authorized 
agency," shown sufficient planning for the 
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child's future, as described in the Social 
Services Law, to warrant continuing 
parental rights (see Social Services Law 
§ 384-b[7][a]...). 

  
Planning for the future of the child under 
the Social Services Law requires that the 
parent take "necessary [steps] to provide 
an adequate, stable home and parental 
care for the child within a period of time 
which is reasonable"; at the very least, 
the parent must take steps to "correct the 
conditions" that resulted in the initial 
removal of the child from the home ... 
. Matter of Selvin Adoph F v Thelma 
Lynn F, 2014 NY Slip Op 03432, 1st 
Dept 5-13-14 

  
Juvenile Delinquency Adjudication 
Appropriate to Ensure Residential 

Supervision 
  
The First Department determined Family Court 
had properly adjudicated the appellant a juvenile 
delinquent, despite the relatively minor offense, 
because the appellant was in need of residential 
supervision: 
  

The court properly exercised its discretion 
in adjudicating appellant a juvenile 
delinquent. Although the underlying 
offense was not serious, appellant was in 
need of a residential, nonsecure 
placement under the Close to Home 
Initiative program. The court properly 
declined to adjudicate appellant a person 
in need of supervision ... , particularly 
since appellant had already 
demonstrated, following a prior 
proceeding brought by her mother, that 
such a disposition would not control 
appellant's behavior. Accordingly, a 
juvenile delinquency adjudication was 
necessary to ensure appellant's 
compliance with residential treatment. 
"[T]he irony is presented that while the 
court may direct the PINS youth not to 
abscond, the statutory authority 
constraining the court essentially 
precludes an effective remedy should the 
youth abscond" ... . Matter of Amari D, 
2014 NY Slip Op 03452, 1st Dept 5-13-
14 

   

Family Court Should Not Have Denied 
Father's Request for Son's Mental Health 

Records Without an In Camera Review 

  
The First Department determined Family Court 
should not have denied father's request for his 
son's mental health records without first 
conducting and in camera review of the records 
and applying a balancing test required by Family 
Court Act section 1038 (d). There was no 
evidence of the alleged abuse except the child's 
testimony, so the child's credibility was the 
central issue: 
  

Respondent father moved to subpoena 
the eldest child's (the child) mental health 
treatment records. The Family Court, 
without conducting an in camera review 
of the requested records, denied the 
motion. Pursuant to Family Court Act 
(FCA) § 1038(d), the court must conduct 
a balancing test ... . The statute requires 
that the court weigh "the need of the 
[moving] party for the discovery to assist 
in the preparation of the case" against 
"any potential harm to the child [arising] 
from the discovery." Here, the Family 
Court should have reviewed the child's 
mental health records in camera to 
determine if the records are relevant to 
the central issue of the child's credibility 
before making its disclosure ruling. 

  
The record contains no physical evidence 
of the alleged abuse and the case against 
respondent relies almost entirely on the 
credibility of the child, placing a great 
amount of weight on the child's 
testimony... . Matter of Dean T Jr (Dean 
T Sr), 2014 NY Slip Op 03430, 1st Dept 
5-13-14 
  

Derivative Neglect Finding Reversed---
Operative Principles Explained 

  
The Third Department reversed Family Court, 
finding the evidence insufficient to support an 
allegation of derivative neglect. The theory 
below was that the alleged abuse of one child, 
Dominick, was serious enough to warrant a 
finding of derivative neglect with respect to a 
child (Brad) who had not been born at the time 
of the alleged neglect of Dominick.  In the 
course of the decision, the court explained the 
operative principles: 
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Pursuant to Family Ct Act § 1046 (a) (i), 
"proof of the abuse or neglect of one child 
shall be admissible evidence on the issue 
of the abuse or neglect of any other child 
of . . . the respondent." However, 
"[e]vidence of neglect of one child 
typically may not serve as the sole basis 
for a finding of neglect [of another child, 
unless] the nature of the direct [neglect], 
notably its duration [and] the 
circumstances surrounding its 
commission[,] . . . evidence[s] 
fundamental flaws in the respondent's 
understanding of the duties of 
parenthood" ... . — flaws that are "so 
profound as to place any child in his or 
her care at substantial risk of harm" ... . 
Contrary to the father's assertion, 
petitioner's failure to commence a direct 
neglect proceeding against him with 
respect to Dominick does not bar 
petitioner from maintaining this derivative 
neglect proceeding against him with 
respect to Brad. Similarly, the fact that 
Brad had yet to even be conceived — 
much less born — at the time of the home 
invasion or the search of the father's 
residence is not dispositive, as the 
relevant inquiry is whether the evidence 
of the direct neglect of one child, i.e., 
Dominick, "is so proximate in time to the 
derivative proceeding that it can 
reasonably be concluded that the 
condition still exists" ... . Matter of Brad I 
(Tiana K), 2014 NY Slip Op 03555, 3rd 
Dept 5-15-14 
 

Domestic Relations Order Must Conform to 
Stipulation of Settlement 

  
The Second Department noted that a domestic 
relations order must conform to any relevant 
stipulation.  If it does not conform, it must be 
amended to conform: 
  

"Where a [domestic relations order]; is 
inconsistent with the provisions of a 
stipulation or judgment of divorce, courts 
possess the authority to amend the 
[domestic relations order]; to accurately 
reflect the provisions of the stipulation 
pertaining to the pension benefits" ... . "A 
proper [domestic relations order]; 
obtained pursuant to a stipulation of 
settlement can convey only those rights 
to which the parties stipulated as a basis 

for the judgment"... . Mondshein v 
Mondshein, 2014 NY Slip Op 03806, 
2nd Dept 5-28-14 
  

Father's New York Custody Petition Not 
Preempted by Dominican Republic Court's 
Denial of Father's Application for Return of 

the Child 
  
The Second Department determined Family 
Court should not have dismissed father's petition 
for custody, despite a Dominican Republic court-
ruling denying father's application for return of 
the child. The application for return of the child 
was made pursuant to the Convention on the 
Civil Aspects of International Child Abduction 
(Convention). The father's petition for custody in 
New York was deemed proper under the 
Uniform Child Custody Jurisdiction and 
Enforcement Act.  The New York custody 
petition was not preempted by the court ruling in 
the Dominican Republic: 
  

The Uniform Child Custody Jurisdiction 
and Enforcement Act (Domestic Relations 
Law art 5-A) governs a New York State 
court's jurisdiction in international child 
custody matters (see Domestic Relations 
Law § 75-d). Domestic Relations Law § 
76, which establishes initial child custody 
jurisdiction, provides, inter alia, that a 
court of this Sate has jurisdiction to make 
an initial child custody determination if 
this State is the home state of the child on 
the date of the commencement of the 
proceeding (see Domestic Relations Law 
§ 76[a]). "Home state" is defined [*2]as 
the state in which a child lived with a 
parent for at least six consecutive months 
immediately before the commencement 
of a child custody proceeding (see 
Domestic Relations Law § 75-a[7]). While 
"state" is defined as a "state of the United 
States, the District of Columbia, Puerto 
Rico, the United States Virgin Islands, or 
any territory or insular possession subject 
to the jurisdiction of the United States" 
(Domestic Relations Law 75-a[15]), 
pursuant to Domestic Relations Law § 75-
d, a "court of this state shall treat a 
foreign country as if it were a state of the 
United States" (Domestic Relations Law § 
75-d[1]). 
  
The Convention, "done at The Hague on 
October 25, 1980, establishes legal rights 
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and procedures for the prompt return of 
children who have been wrongfully 
removed or retained, as well as for 
securing the exercise of visitation rights" 
(42 USC § 11601[a];[4]). "The Convention 
seeks to secure the prompt return of 
children wrongfully removed to or 
retained in any Contracting State and to 
ensure that rights of custody and of 
access under the law of one Contracting 
State are effectively respected in the 
other Contracting States" ... . The 
Convention provides that a child 
abducted in violation of rights of custody 
must be returned to his or her country of 
habitual residence, unless certain 
exceptions apply ... . Return is not 
required, for example, if the abducting 
parent can establish that there is a grave 
risk that the child's return would expose 
him or her "to physical or psychological 
harm or otherwise place the child in an 
intolerable situation" ... . A decision under 
the Convention is not a determination on 
the merits of any custody issue, but 
leaves custodial decisions to the courts of 
the country of habitual residence ... . 
  
Here, it is undisputed that the United 
States was the child's country of habitual 
residence, and that, at the time the 
petition was filed, New York was the 
child's "home state." Thus, the Family 
Court had jurisdiction to determine the 
father's petition for custody (see Domestic 
Relations Law § 76[a]). Moreover, the 
denial, by the court in the Dominican 
Republic, of the father's application for a 
return of the child pursuant to the 
Convention, did not preempt his custody 
proceeding ... . Accordingly, the Family 
Court erred in dismissing the father's 
petition. Matter of Katz v Katz, 2014 NY 
Slip Op 03841, 2nd Dept 5-28-14 

  
In the Absence of a Colloquy Conducted by 
the Court, the Circumstances Indicated that 

Mother Knowingly, Intelligently and 
Voluntarily Waiver Her Right to Counsel In a 

Custody Proceeding 
  
In the course of a decision affirming Family 
Court's finding that a change of circumstances 
warranted modification of the custody 
arrangement, the Third Department determined 
the mother had knowingly, intelligently and 

voluntarily waived her right to counsel.  In the 
absence of a colloquy conducted by the court, 
the Third Department found that the relevant 
circumstances indicated the waiver was valid: 

  
"[A]; party is entitled to self-representation 
once the court determines that the 
decision to do so is knowingly, 
intelligently and voluntarily made. 
Although it is preferable that the court's 
determination be made following an 
appropriate colloquy with the party on the 
record, it may also be made upon an 
examination of all the potential relevant 
circumstances" .. . Here, at the initial 
court appearance on April 8, 2011, the 
mother was represented by an attorney, 
whom she states was assigned. By the 
next court date, July 15, 2011, she had 
terminated the services of the assigned 
attorney and appeared with a substituted 
retained attorney. At the next 
appearance, the father told the court that 
he was switching attorneys and, at the 
ensuing appearance on August 10, 2011, 
the mother informed the court that she 
wanted to terminate the services of her 
retained attorney. Her attorney was 
present and, after confirming that the 
mother had discussed such action with 
the attorney, the court permitted the 
attorney to withdraw. 

  
Noting the multiple adjournments and 
delays that had occurred by such time, 
many caused by the switching of 
attorneys by both parties, the mother was 
admonished to obtain substitute counsel 
before the next court date. Over a month 
later, on September 14, 2011, the mother 
appeared and stated that she had not 
been able to retain a new attorney and 
was involved in a dispute with her former 
retained attorney about fees. The court 
stated that it would grant yet another 
adjournment, but that a trial date would 
be set with no more adjournments 
permitted, and the court also reminded 
the mother that she could apply for 
assigned counsel. The mother next 
appeared on November 30, 2011, stating 
that she was representing herself and 
that she was ready to proceed with the 
hearing. The mother had already 
appeared and prepared documents in 
many of the proceedings pertaining to the 
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child without an attorney and, among 
other things, she had obtained 
subpoenas for several witnesses prior to 
the hearing. Under all the circumstances, 
we are satisfied that the record 
sufficiently reflects that the mother waived 
her statutory right to counsel knowingly, 
intelligently and voluntarily... . Matter of 
Joshua UU v Martha VV, 2014 NY Slip 
Op 04089, 3rd Dept 6-5-14 
  
  

Alternating Custody on a Yearly Basis, 
Requiring the Child to Attend Two Schools, 

Was Not In the Child's Best Interests 
  
The Third Department determined that 
alternating physical custody between the 
parents on a yearly basis, requiring the child to 
attend two different schools, was not in the 
child's best interests: 
  

Here, based on the totality of the 
circumstances, we disagree with Family 
Court's determination, and find that 
alternating physical custody on a yearly 
basis is not in the child's best interests ... 
. Although presenting differing arguments, 
both parents, as well as the attorney for 
the child, argue against this disposition on 
this appeal. As a result of the alternating 
school schedule in place previously, the 
child has missed activities and field trips 
at both schools, and this can only be 
expected to increase. The superintendent 
of the school district in Canada where the 
child's school is located opined in a letter 
that the child's social, emotional and 
academic development would best be 
served by attending only one school, and 
we agree. Despite the hardships and 
separation necessarily arising from the 
physical distance between the two 
parents, it is the child's own stability that 
takes increasing precedence as he ages 
... . Matter of Nelson v Perea, 2014 NY 
Slip Op 04091, 3rd Dept 6-5-14 
  

Father's Status as an Untreated Sex 
Offender, Together with Mother's Willingness 

to Leave the Children with Father 
Unsupervised, Was Sufficient to Establish 

Neglect 
  
The Third Department determined father's status 
as an untreated sex offender, together with 

mother's willingness to leave the children with 
father unsupervised, was sufficient to establish 
neglect: 
  

Petitioner bore the burden of establishing, 
by a preponderance of the evidence, "first 
that the children's 'physical, mental or 
emotional condition [was]; impaired or 
[was]; in imminent danger of becoming 
impaired' and, second, that such harm 
was directly attributable to a failure on the 
part of [the]; respondent 'to exercise a 
minimum degree of care . . . in providing 
the [children]; with proper supervision or 
guardianship'" ... . While actual harm is 
not required, the imminent danger of 
harm "must be near or impending, not 
merely possible" ... . "[A];dditionally, there 
must be a link or causal connection 
between the basis for the neglect petition 
and the circumstances that allegedly 
produce the child's impairment or 
imminent danger of impairment" ... . 
  
...[W]e agree with Family Court that the 
evidence submitted regarding the facts 
underlying the father's convictions for 
abusing young children in his care is 
sufficient to distinguish this case from 
Matter of Afton C. (James C.) (17 NY3d 
at 11...).. 
  
In addition, petitioner also introduced 
evidence that the father did not complete 
the sex offender treatment he had been 
ordered to undergo after his first 
conviction, that he did not participate in 
any sex offender treatment while in prison 
for his second conviction and that the 
individual counseling he received from a 
minister while in prison and upon his 
release did not qualify as appropriate sex 
offender treatment. Matter of Lillian SS, 
2014 NY Slip Op 04101, 3rd Dept 6-5-14 
  
  

Mother's Consent to Adoption Not Required 
  
The Third Department determined mother's 
consent to adoption was not required due to her 
failure to seek treatment for drug and alcohol 
problems and lack of contact with the child: 
  

"Consent to adoption is not required of a 
parent who 'evinces an intent to forego 
his or her parental or custodial rights and 
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obligations as manifested by his or her 
failure for a period of six months to visit 
the child and communicate with the child 
or person having legal custody of the 
child, although able to do so'" ... . "Once 
the petitioner makes such a showing by 
clear and convincing evidence, the 
burden shifts to the parent to demonstrate 
sufficient contact or an inability to engage 
in such contact"... . * * * 
  
The record not only reflects that the 
mother failed to demonstrate an 
acceptable reason for the absence of 
contact or communication for over six 
months, but also that the impediments 
contributing to such absence of contact 
resulted from the mother's own acts and 
lack of effort ... . Matter of Lori QQ, 2014 
NY Slip Op 04105, 3rd Dept 6-5-14 

  
 

Priority in Custody Disputes Given to Party 
Initially Awarded Custody 

  
The Second Department, in affirming Family 
Court's denial of a motion to modify a stipulated 
custody arrangement, noted that priority is given 
to the parent who was initially awarded custody: 
  

"A modification of an existing custody 
arrangement should be allowed only upon 
a showing of a sufficient change in 
circumstances demonstrating a real need 
for a change of custody in order to insure 
the child's best interests" ... . The best 
interests of the child are determined by a 
review of the totality of the circumstances 
... . In this regard, the court should 
consider whether the alleged changed 
circumstances indicate that one of the 
parties is unfit, the nature and quality of 
the relationships between the child and 
the parties, and the existence of a prior 
agreement ... . 
  
" Priority in custody disputes should 
usually be given to the parent who was 
first awarded custody . . . because this 
policy assures stability in the child's life'" 
... . "Thus, [w]hen . . . there is no 
indication that a change of custody will 
result in significantly enhancing the child's 
welfare, it is generally considered in the 
child's best interests not to disrupt his [or 

her] life'" ... . McCance v De Witt, 2014 
NY Slip Op 04175, 2nd Dept 6-11-14 

  
Mother's Failure to Seek Immediate Medical 
Assistance for Child Fatally Injured by Her 

Boyfriend Supported a Severe Abuse Finding 
and a Derivative Severe Abuse Finding---
Amendment to Family Court Act 1051 (e), 

Removing the "Diligent Efforts" 
Requirement, Imposed Retroactively to 

Support Severe Abuse Finding 
  
The Second Department determined an 
amendment to Family Court Act 1051 (e) could 
be applied retroactively to support a finding of 
severe abuse against mother in an article 10 
proceeding.  Although the injuries to the child 
(Anniyah) were inflicted by the mother's 
boyfriend, the mother failed to seek immediate 
medical care and the child died.  The instant 
proceedings were derivative abuse proceedings 
involving a sibling (Amira L): 

 
A parent who stands by while others 
inflict harm may be found responsible for 
that harm (see Family Ct Act § 
1012[e][ii]). And, derivative findings of 
abuse may be "predicated upon the 
common understanding that a parent 
whose judgment and impulse control are 
so defective as to harm one child in his or 
her care is likely to harm others as well" 
... . Accordingly, "proof of the abuse or 
neglect of one child shall be admissible 
evidence on the issue of the abuse or 
neglect of any other child of, or the legal 
responsibility of, the respondent" (Family 
Ct Act § 1046[a][i]... ). Thus, in this 
proceeding regarding the subject child, 
Amirah L., proof of the mother's acts and 
omissions that ultimately resulted in 
Anniyah's death were admissible. * * * 
  
When the fact-finding hearing was held in 
this case, the Family Court Act did not 
permit a finding of severe abuse solely on 
the element of the mother's conduct (see 
Social Services Law § 384-b[8][a][i]), but 
also required a finding as to ACS's 
"diligent efforts" or excuse from 
exercising "diligent efforts" (see Social 
Services Law § 384-b[8][a][iv]). During 
the pendency of this appeal, however, the 
Legislature amended Family Court Act § 
1051(e), so that a "diligent efforts" finding 
is no longer a required element of a 
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finding of severe abuse in the context of a 
Family Court Act article 10 proceeding 
(see L 2013, ch 430, § 1; cf. Social 
Services Law § 384-b[8]). The statutory 
amendment may be applied retroactively 
in this case in light of the nature and 
purpose of the amendment, the 
Legislature's expression of urgency in its 
application, and the absence of any due 
process violation to the mother in 
retroactive application ...  

  
Accordingly, upon our finding that clear 
and convincing evidence at the fact-
finding hearing established that the 
mother acted recklessly, under 
circumstances evincing a depraved 
indifference to Anniyah's life, and thereby 
caused Anniyah's death, we find that the 
mother severely abused Anniyah and 
derivatively severely abused the subject 
child, Amirah L. Matter of Amirah L, 
2014 NY Slip Op 04198, 2nd Dept 6-11-
14 
  

  
Mother's Request to Relocate Properly 

Granted 
  
The Second Department determined mother had 
made a sufficient showing to justify relocating 
with her child to Michigan, where she could 
afford an apartment based upon her disability 
payments alone.  The court explained the 
operative analytic principles: 
  

"When reviewing a custodial parent's 
request to relocate, the court's primary 
focus must be on the best interests of the 
child" ... . "Relocation may be allowed if 
the custodial parent demonstrates, by a 
preponderance of the evidence, that the 
proposed move is in the child's best 
interests" ... . "Although each custodial 
parent's request for relocation must be 
decided on its own merits, the factors to 
be considered include, but are not limited 
to, each parent's reasons for seeking or 
opposing the move, the quality of the 
relationships between the [child] and 
each parent, the impact of the move on 
the quantity and quality of the [child's] 
future contact with the noncustodial 
parent, the degree to which the lives of 
the custodial parent and the [child] may 
be enhanced economically, emotionally, 

and educationally by the move, and the 
feasibility of preserving the relationship 
between the noncustodial parent and the 
[child] through suitable visitation 
arrangements" ... . In relocation 
determinations, this Court's authority is as 
broad as that of the hearing court ... . 
Thus, a relocation determination will not 
be permitted to stand unless it is 
supported by a sound and substantial 
basis in the record ... . Ortiz v Ortiz, 2014 

NY Slip Op 04202, 2nd Dept 6-11-14  
  
Suspended Judgment Should Not Have Been 

Granted in Termination-of-Parental-Rights 
Proceeding 

  
The Second Department, over a partial dissent, 
determined Family Court should not have 
granted a suspended judgment in a proceeding 
for the termination of parental rights: 
  

After a dispositional hearing on a petition 
to terminate parental rights, a court may 
dismiss the petition, terminate parental 
rights and commit guardianship to the 
agency, or suspend judgment for a period 
of up to one year (see Family Ct Act §§ 
631, 633[b]). "A dispositional order 
suspending judgment is a dispositional 
alternative, upon a finding of permanent 
neglect, that affords a brief grace period 
designed to prepare the parent to be 
reunited with the child'" ... . Although this 
disposition provides a parent with a 
"second chance," it is appropriate only 
where it is also in the best interests of the 
children ... . A suspended judgment is not 
appropriate where a parent has failed to 
gain insight into the problems which led to 
the children's removal in the first instance 
... . Moreover, to warrant a suspended 
judgment, "a parent must demonstrate 
that progress has been made to 
overcome the specific problems that led 
to the removal of the children. Mere 
attempts are not sufficient" ... . Matter of 
Chanel C, 2014 NY Slip Op 04226, 2nd 
Dept 6-11-14 
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Failure to Advise Respondent of His Right to 
Counsel at a Temporary Removal Hearing 

Not Condoned---Reversal Not Required 
Because No Evidence from the Temporary 

Removal Hearing Was Elicited in the 
Subsequent Neglect Proceedings 

  
The Third Department determined that Family 
Court's failure to advise respondent on his right 
to counsel in a temporary removal hearing did 
not require the reversal of a subsequent neglect 
adjudication.  None of the evidence elicited at 
the temporary removal hearing was used during 
the neglect proceedings: 
  

It is well established that failure to fully 
advise a respondent of his or her right to 
counsel is a deprivation of a fundamental 
right that requires reversal of any 
"resulting adjudication" in a proceeding 
pursuant to Family Ct Act article 10, 
whether or not prejudice is shown ... . "[A] 
Family Ct Act § 1022 removal hearing is 
no exception" to this requirement ... . 
Here, Family Court undisputedly failed to 
advise respondent of his right to counsel 
"[w]hen [he] first appear[ed] in court . . . 
before proceeding" with the temporary 
removal hearing (Family Ct Act § 262 [a]). 
We do not condone this failure ... . 
  
Nonetheless, we agree with the attorney 
for the children that the circumstances 
present here are distinguished from the 
precedent cited above --not due to the 
lack of any resulting prejudice, which 
would not suffice — but rather and 
specifically relative to whether the 
determination ultimately rendered after 
the fact-finding hearing constituted a 
"resulting adjudication." Here, the neglect 
adjudication was based solely upon 
evidence elicited during the course of the 
fact-finding hearing; no testimony from 
the temporary removal hearing — in 
which respondent did not participate — 
was introduced. The adjudication 
following fact-finding did not therefore 
rely, in any part, on the evidence adduced 
at the temporary removal hearing ... 
. Matter of Elijah ZZ, 2014 NY Slip Op 
04280, 3rd Dept 6-12-14 

  
 
 

Abuse Finding, Based Upon an 
Unsatisfactory Explanation for the Child's 

Injury, Reversed Based Upon the Testimony 
of  Petitioner's Medical Witness Who Stated 
the Injury Could Have Been Caused by a Fall 

and Described the Child as Basically 
Asymptomatic and Happy at the Hospital 

  
The Second Department reversed Family 
Court's finding of abuse and derivative neglect 
based upon the injury to one child (Janelle 
P).  The petitioner had alleged the appellants 
were unable to provide a satisfactory 
explanation for the child's injury.  The court 
noted the testimony of petitioner's expert, a 
physician at the hospital where the child was 
treated, which indicated the injury could have 
been caused by a fall and the child did not 
appear to be in any pain and was happy: 

  
A prima facie case of child abuse or 
neglect may be established by evidence 
of an injury which ordinarily would not 
occur absent an act or omission of the 
responsible caretaker (see Family Ct Act 
§ 1046 [a][ii]...). "If the petitioner 
establishes a prima facie case of abuse, 
the burden of going forward shifts to 
respondents to rebut the evidence of 
parental culpability,' although the burden 
of proof always remains with the 
petitioner" ... . 

  
Here, the evidence presented by the 
petitioner did not establish a prima facie 
case of abuse against the appellants. The 
petitioner's expert medical witness, a 
physician at the hospital where Janelle P. 
was admitted, testified that Janelle P. was 
diagnosed with a millimeter-sized 
subdural hematoma and "encephalo 
hematoma" caused by blunt force trauma. 
However, he opined that the child's injury 
could have been caused by a fall of a 
couple feet onto a hard surface. 
Moreover, he testified that there was no 
discoloration with the swelling, that the 
child was not in any pain, and that aside 
from the swelling, the child was 
asymptomatic. He also testified that when 
he examined the child, she looked 
"great," and was smiling and 
happy. Matter of Jaylin C, 2014 NY Slip 
Op 04482m 2nd Dept 6-18-14 
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Denial of Mother's Request to Relocate 
Reversed, Factors Described 

  
The Second Department reversed Family Court 
and determined the relocation of the child with 
the mother was in the best interests of the 
child.  The mother had remarried, her husband 
and the child got along well, her husband had a 
good job and a three bedroom house in Georgia, 
adequate visitation with the child's father could 
be arranged, and the child wished to move to 
Georgia. The court described the analytical 
factors: 

  
The Family Court erred in denying the 
mother's modification petition so as to 
allow her to relocate to Georgia with the 
subject child. A parent's relocation 
request must be considered on its own 
merits with due consideration of all the 
relevant circumstances, and with 
predominant emphasis being placed on 
what outcome is most likely to serve the 
best interests of the child ... . Courts are 
free to consider and give appropriate 
weight to all of the factors that may be 
relevant to the determination. These 
factors include, but are not limited to, 
each parent's reasons for seeking or 
opposing the move, the quality of the 
relationships between the child and both 
parents, the impact of the move on the 
quantity and quality of the child's future 
contact with the noncustodial parent, the 
degree to which the custodial parent's 
and child's life may be enhanced 
economically, emotionally, and 
educationally by the move, and the 
feasibility of preserving the relationship 
between the noncustodial parent and 
child through suitable visitation 
arrangements. It is for the court to 
determine, based on all of the proof, 
whether it has been established by a 
preponderance of the evidence that a 
proposed relocation would serve the 
child's best interests ... . In relocation 
proceedings, this Court's authority is as 
broad as that of the hearing court. A 
relocation determination will not be 
permitted to stand unless it is supported 
by a sound and substantial basis in the 
record ... . The Family Court's 
determination here was not supported by 
a sound and substantial basis in the 

record. Matter of Hall v Hall, 2014 NY 
Slip Op 04487, 2nd Dept 6-18-14 

  
Petitioner Was Not Estopped from Denying 

Paternity---Family Court's Ruling to the 
Contrary Reversed 

  
The Second Department reversed Family Court 
and determined the petitioner was not estopped 
from denying his paternity of the child. No 
parental relationship had developed, the child 
did not know the petitioner and the mother had 
told the petitioner he was not the child's father: 

  
"The purpose of equitable estoppel is to 
prevent someone from enforcing rights 
that would work injustice on the person 
against whom enforcement is sought and 
who, while justifiably relying on the 
opposing party's actions, has been misled 
into a detrimental change of position'" ... . 
Thus, "a man who has held himself out to 
be the father of a child, so that a parent-
child relationship developed between the 
two, may be estopped from denying 
paternity," in light of the child's justifiable 
reliance upon such representations, and 
the resulting harm that the man's denial of 
paternity would engender ... . "The 
doctrine in this way protects the status 
interests of a child in an already 
recognized and operative parent-child 
relationship'" ... . The doctrine of 
equitable estoppel will be applied only 
where its use furthers the best interests of 
the subject child (see Family Ct Act § 
418[a]...). 

  
Here, the Family Court improvidently 
exercised its discretion in concluding that 
the petitioner was estopped from denying 
his paternity of the child (see Family Ct 
Act § 418[a]). The hearing evidence 
demonstrated that the petitioner did not 
have a parent-child relationship since the 
child was approximately three years old 
at the time when the petitioner learned 
from the mother that he was not the 
child's father and the parties separated. 
The mother testified that the child did not 
know the petitioner as his father and that 
the two had not seen each other in years. 
There was no evidence that the child 
would suffer irreparable loss of status, 
destruction of her family image, or other 
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harm to her physical or emotional well-
being if this proceeding were permitted to 
go forward ... . Matter of Felix M v 
Leonardo RC, 2014 NY Slip Op 04491, 
2nd Dept 6-18-14 

  
Juvenile Entitled to Petition for Special 

Immigrant Juvenile Status---Family Court's 
Ruling to the Contrary Reversed 

  
The Second Department reversed Family Court 
and determined the subject child was eligible to 
petition for special immigrant juvenile status: 

  
Pursuant to 8 USC § 1101(a)(27)(J) (as 
amended by the William Wilberforce 
Trafficking Victims Protection 
Reauthorization Act of 2008, Pub L 110-
457, 122 US Stat 5044) and 8 CFR 
204.11, a "special immigrant" is an 
undocumented resident who is, inter alia, 
under 21 years of age, unmarried, and 
"declared dependent on a juvenile court 
located in the United States or whom 
such a court has legally committed to, or 
placed under the custody of, an agency 
or department of a State, or an individual 
or entity appointed by a State or juvenile 
court located in the United States" (8 
USC § 1101[a][27][J][i]). For the juvenile 
to qualify for SIJS status, it must be also 
determined that reunification with "1 or 
both" of the juvenile's parents is not 
viable due to parental abuse, neglect, 
abandonment, or a similar basis found 
under State law (id.), and that it would not 
be in the juvenile's best interest to be 
returned to his or her native country or 
country of last habitual residence (see 8 
USC § 1101[a][27][J][ii]). 

  
Based upon our independent factual 
review, we find that the record, which 
includes affidavits from Cristal and her 
mother, fully supports the conclusion that 
Cristal was abandoned by her father. 
Cristal never lived with her father; he 
visited her only once. He never provided 
any financial support, and failed to 
communicate with her. Thus, Cristal 
established that reunification with her 
father was not viable due to 
abandonment ... . Accordingly, the Family 
Court should have granted Cristal's 

motion. Matter of Cristal MRM, 2014 NY 
Slip Op 04496, 2nd Dept 6-18-14 

  
Father's Parental Rights Should Not Have 

Been Terminated Pursuant to Social Services 
Law 384-b Which Is Relevant Solely to 

Destitute or Dependent Children 
 

The Fourth Department determined father's 
parental rights should not have been terminated 
pursuant to Social Services Law 384-b, which 
was not applicable: 

  
Social Services Law § 384-b is entitled 
"Guardianship and custody of destitute or 
dependent children; commitment by court 
order; modification of commitment and 
restoration of parental rights" (emphasis 
added). A destitute child is defined as a 
child "who is in a state of want or 
suffering due to lack of sufficient food, 
clothing, shelter, or medical or surgical 
care," does not fit within the definition of 
an abused or neglected child and is 
without any parent or caretaker; "a child 
who is . . . absent from his or her legal 
residence without the consent of his or 
her parent, legal guardian or custodian"; 
"a child . . . who is without a place of 
shelter where supervision and care are 
available;" or "a person who is a former 
foster care youth under the age of twenty-
one who was previously placed in the 
care and custody of [DSS] . . . and who 
was discharged from foster care . . . , 
[and] who has returned to foster care" (§ 
371 [3] [a] - [d]). A dependent child is 
defined as "a child who is in the custody 
of, or wholly or partly maintained by an 
authorized agency or an institution, 
society or other organization of charitable, 
eleemosynary, correctional, or 
reformatory character" (§ 371 [7]). It is 
indisputable that the subject child is 
neither a destitute nor a dependent child. 
Social Services Law § 384-b is thus 
inapplicable to the child and may not be 
invoked by either the mother or DSS as a 
means to terminate the father's parental 
rights. We therefore reverse the order 
and grant the father's motion to dismiss 
the petition. We note, however, that our 
determination does not leave the mother 
without a remedy. She may seek to 
dispense with the father's consent to 
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adoption pursuant to Domestic Relations 
Law § 111 (2) (a) ... . Matter of 
Anastasia I, 2014 NY Slip Op 04657, 
4th Dept 6-20-14 

  
Party Represented by Counsel at a 

Scheduled Court Appearance Has Not Failed 
to Appear 

  
In affirming the termination of mother's parental 
rights, the Fourth Department noted that a party 
who is represented by an attorney at a 
scheduled court appearance has not failed to 
appear: 

  
A party who is represented at a 
scheduled court appearance by an 
attorney has not failed to appear' " ... . 
The mother initially appeared at the fact-
finding hearing, and her attorney 
participated in the hearing by presenting 
an opening statement and cross-
examining the first witness. The mother's 
attorney chose not to participate in the 
remainder of the hearing when the 
mother left the courtroom after the first 
witness testified. Inasmuch as the 
mother's attorney "appeared at and 
participated in the hearing" until the 
mother left the courtroom, "there was no 
default"... . Matter of Savanna G, 2014 
NY Slip Op 04658, 4th Dept 6-20-14 

  
Mother Not Adequately Apprised of Her Right 

to Counsel---New Hearing Ordered 

  
The Fourth Department determined a new 
hearing was required because mother was not 
adequately apprised of her right to counsel: 

  
We agree with the mother that she was 
denied her right to counsel. The mother 
was entitled to representation based upon 
her status as a respondent in a Family 
Court Act article 6 proceeding and a 
person alleged to be in willful violation of 
a court order, and Family Court's inquiry 
concerning her decision to proceed pro 
se was insufficient to enable the court to 
determine whether she knowingly, 
intelligently and voluntarily waived her 
right to counsel... . Matter of Seifert v 
Pastwick, 2014 NY Slip Op 04677, 4th 
Dept 6-20-14 
 

Petition for Modification of Custody Should 
Not Have Been Dismissed Without a Hearing 

  
The Fourth Department determined Family 
Court should not have dismissed mother's 
petition for a modification of custody without 
holding a hearing: 

  
It is well settled that a party seeking a 
change in an established custody 
arrangement must show "a change in 
circumstances [that] reflects a real need 
for change to ensure the best interest[s] 
of the child[ren]" ... . Although a "hearing 
is not automatically required whenever a 
parent seeks modification of a custody 
order"... , we conclude that the mother 
made a sufficient evidentiary showing of a 
change in circumstances to warrant a 
hearing ... . "[T]he mother's allegations 
that [the father] imposed excessive and 
inappropriate discipline on the subject 
children, including corporal punishment, 
[were] sufficient to warrant a hearing" ... , 
as were the mother's allegations that the 
father had refused to permit her to 
exercise visitation with the subject 
children for four weeks ... . Consequently, 
we agree with the mother that the court 
erred in dismissing the petition without 
conducting a hearing.  Matter of Isler v 
Johnson, 2014 NY Slip Op 04678, 4th 
Dept 6-20-14 
 

Grandparents' Standing Allegations 
Warranted a Hearing 

  
The Second Department, in finding Family Court 
should not have dismissed the grandparents' 
petition for custody, explained the relevant 
standing criteria: 
  

"When a grandparent seeks visitation 
pursuant to Domestic Relations Law § 
72(1), the court must make a two-part 
inquiry" ... . "First, it must find that the 
grandparent has standing, based on, inter 
alia, equitable considerations" ... . "If it 
concludes that the grandparent has 
established standing to petition for 
visitation, then the court must determine if 
visitation is in the best interests of the 
child" ... . 
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"In considering whether a grandparent 
has standing to petition for visitation 
based upon circumstances show[ing] that 
conditions exist which equity would see fit 
to intervene' (Domestic Relations Law § 
72[1]), an essential part of the inquiry is 
the nature and extent of the grandparent-
grandchild relationship,' among other 
factors" ... . Additionally, the court must 
consider " the nature and basis of the 
parents' objection to visitation'" ... . "In 
cases where such a [grandparent-
grandchild] relationship has been 
frustrated by a parent, the grandparent 
must show, inter alia, that he or she has 
made a sufficient effort to establish [a 
relationship with the child], so that the 
court perceives [the matter] as one 
deserving the court's intervention'" ... . "In 
assessing the sufficiency of the 
grandparent's efforts, what is required of 
grandparents must always be measured 
against what they could reasonably have 
done under the circumstances'" ... 
. Matter of Brancato v Federico, 2014 
NY Slip Op 04756, 2nd Dept 6-25-14 

  
Appellant Deprived of His Statutory Right to 

Counsel 
  
The Second Department determined Family 
Court acted to deprive appellant of his statutory 
right to counsel: 
  

A party in a proceeding pursuant to 
Family Court Act article 8 has the right to 
be represented by counsel (see Family Ct 
Act § 262[a][ii]...), but may waive that 
right provided that he or she does so 
knowingly, intelligently, and voluntarily ... . 
In order to determine whether a party is 
validly waiving the statutory right to 
counsel, the Family Court must conduct a 
"searching inquiry" to ensure that the 
waiver is unequivocal, voluntary, and 
intelligent ... . A waiver is valid where the 
record reveals that the party was aware 
of the dangers and disadvantages of 
proceeding without counsel ... . The 
deprivation of a party's right to counsel 
guaranteed by Family Court Act § 262 
requires reversal, without regard to the 
merits of the unrepresented party's 
position ... . 
  

Here, the appellant was advised of his 
right to counsel, in accordance with 
Family Court Act § 262(a), at his first 
court appearance on August 27, 2012. 
However, on August 30, 2012, after the 
Family Court determined that the 
appellant was ineligible for the 
assignment of counsel, he was advised 
that he would have to represent himself. 
When the hearing commenced on March 
12, 2013, the appellant requested the 
assistance of counsel to defend himself 
against the petitioner's "strong 
accusations." The Family Court 
ascertained the petitioner's weekly salary, 
and advised him that he was ineligible for 
the assignment of counsel. The Family 
Court then proceeded with the hearing 
without conducting an inquiry to 
determine whether the appellant wished 
to represent himself, advising the 
appellant of the risks of proceeding pro 
se, or informing him that he could request 
an adjournment in order to attempt to 
secure counsel. Further, the record 
indicates that the appellant clearly did not 
wish to proceed without counsel, did not 
initially realize that he was being required 
to represent himself, and did not have a 
basic understanding of court proceedings 
... . Under these circumstances, the 
appellant was deprived of his statutory 
right to counsel... .  Matter of Cerquin v 
Visintin, 2014 NY Slip Op 04757, 2nd 
Dept 6-25-14 

  
Family Court Should Have Found Juvenile 

Eligible to Apply for Special Immigrant 
Juvenile Status 

  
The Second Department determined Family 
Court should have made the requisite special 
findings to enable a juvenile to apply for special 
immigrant juvenile status (SIJS): 
  

Pursuant to 8 USC § 1101(a)(27)(J) (as 
amended by the William Wilberforce 
Trafficking Victims Protection 
Reauthorization Act of 2008, Pub L 110-
457, 122 US Stat 5044) and 8 CFR 
204.11, a juvenile "special immigrant" is a 
resident alien who is, inter alia, under 21 
years [*2]of age, unmarried, and 
"declared dependent on a juvenile court 
located in the United States or whom 
such a court has legally committed to, or 
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placed under the custody of, an agency 
or department of a State, or an individual 
or entity appointed by a State or juvenile 
court located in the United States" (8 
USC § 1101[a][27][J][i]). For a juvenile to 
qualify for SIJS, it must be determined 
that reunification of the juvenile with "1 or 
both" of the juvenile's parents is not 
viable due to parental abuse, neglect, 
abandonment, or a similar basis found 
under State law (8 USC § 
1101[a][27][J][i]...), and that it would not 
be in the juvenile's best interests to be 
returned to his or her native country or 
country of last habitual residence (see 8 
USC § 1101[a][27][J][ii]; 8 CFR 
204.11[c][6]...). 
  
The statutory definition of SIJS "allow[s] a 
juvenile court to consider the nonviability 
of family reunification with just one 
parent, rather than both" ... . Since the 
Family Court correctly found that the child 
was abandoned by her father, the record 
supports a finding that reunification with 
one of the child's parents was not viable. 
Furthermore, contrary to the court's 
determination, the record established that 
it would not be in the child's best interests 
to return to Honduras. Matter of Diaz v 
Munoz, 20-14 NY Slip Op 04758, 2nd 
Dept 6-25-14 
 

FAMILY LAW/EVIDENCE 
  

Child's Testimony Is Enough to Demonstrate 
Abuse When It Is Supported by the Totality 

of the Circumstances 
  
In affirming the finding of neglect, the Second 
Department explained the evidentiary 
requirements where the primary evidence of the 
commission of the act and the identity of the 
abuser is the testimony of the child: 
  

"It is not necessary that specific evidence, 
outside of the child's statement, exist as 
to the identity of the abuser, as long as 
the totality of the evidence provides 
strong confirmation of the credibility of the 
child's statements concerning 
commission of the act and the identity of 
the abuser" ... . Here, the caseworker 
observed lacerations and welts on the 
subject child's forehead, cheek, and back, 

as well as bruising on his ear, which 
comported with the child's claim of being 
hit with an extension cord. Photographs 
documenting the injuries were also 
admitted as evidence. This evidence 
sufficiently corroborates the subject 
child's out-of-court statements alleging 
abuse ... . Matter of Eddie Z B, 2014 NY 
Slip Op 03831, 2nd Dept 5-28-14 

  
Finding of Neglect of One Child by Consent 

Is Admissible In a Derivative Neglect 
Proceeding Re: Another Child---Criteria for 

Derivative Neglect Explained 
  
The Second Department determined Family 
Court erred when it held that a finding of neglect 
of one child (Akasha) by consent could not be 
used to demonstrate the neglect of another child 
(William, Jr.).  The court went on to explain the 
criteria for a derivative neglect finding (not all of 
which is quoted here): 
  

The entry of a finding of neglect of one 
child may not be made without a factual 
basis, even upon consent ... . Thus, entry 
of a finding of neglect as to a child clearly 
constitutes proof that that child was 
neglected, even if the order was entered 
upon consent ... . Accordingly, such a 
fact-finding order is admissible with 
respect to the issue of whether the parent 
derivatively neglected another child (see 
Family Ct Act § 1046[a];[i]...). 
Consequently, the Family Court erred in 
holding that the neglect finding as to 
Akasha was not admissible evidence in 
the neglect proceeding as to William, Jr. 
The neglect finding as to Akasha was 
proof that the mother neglected Akasha 
and was, thus, admissible evidence in the 
proceeding regarding William, Jr., even 
though the finding as to Akasha was 
entered on the mother's consent. 
  
Further, while the proof of the neglect as 
to Akasha was admissible with respect to 
this proceeding alleging derivative neglect 
of William, Jr., "there is no per se rule that 
a finding of neglect of one sibling requires 
a finding of derivative neglect with respect 
to the other siblings"... . Rather, "the 
focus of the inquiry to determine whether 
derivative neglect is present is whether 
the evidence of abuse or neglect of one 
child indicates a fundamental defect in 
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the parent's understanding of the duties 
of parenthood. * * *  Matter of William N, 
2014 NY Slip Op 04012, 2nd Dept 6-4-
14 
  

Child's Out-of-Court Statements Alleging 
Sexual Touching Were Not Corroborated---
the Child's Repeating the Same Allegations 

to Several Persons Does Not Constitute 
Corroboration---Neglect and Derivative 

Neglect Findings Reversed 
  
The Third Department determined that the 
child's out-of-court stated alleged sexual 
touching (by Makenzie) were not sufficiently 
corroborated. The findings of neglect and 
derivative neglect based on the statements were 
reversed: 
  

While the out-of-court statements made 
by a child relating to any allegations of 
abuse or neglect are admissible in Family 
Ct Act article 10 proceedings, they must 
be corroborated in order to "be sufficient 
to make a fact-finding of abuse or 
neglect" (Family Ct Act § 1046 [a]...). The 
purpose of this requirement is to establish 
the reliability of the hearsay statements, 
and Family Court has considerable 
discretion to determine the sufficiency of 
corroborative evidence ... . Such a 
statement "may be corroborated by any 
evidence tending to support its reliability, 
and a relatively low degree of 
corroborative evidence is sufficient" ... . 
Nevertheless, we conclude that petitioner 
failed to satisfy its burden here. 
  
Family Court's conclusion, based upon 
our decision in Matter of Brandon UU. 
(193 AD2d 835 [1993]), that sufficient 
corroboration existed because the child 
pointed to the area where she claimed 
respondent had pinched her, is 
misplaced. The determination in Matter of 
Brandon UU. (supra) was based on the 
child's consistent account of sexual abuse 
coupled with the expert testimony that the 
child was being truthful (id. at 837). Here, 
there was no expert testimony and the 
child's demonstration, without more, is 
part of the out-of-court statement itself 
and insufficient as corroboration ... . 
  
Likewise, there is no merit to petitioner's 
argument that the child's repetition of 

consistent accounts of the abuse to the 
grandmother, social worker and detective 
serve as sufficient corroboration. It is well 
settled that "repetition of an accusation by 
a child does not corroborate [that]; child's 
prior account" ... . The lack of any proof 
"validating the child's account or relating 
any of her past or present conduct or 
characteristics to the alleged sexual 
abuse" requires reversal of the finding of 
neglect as to Makenzie on the ground 
that the out-of-court statements were not 
sufficiently corroborated ... . Matter of 
Katrina CC, 2014 NY Slip Op 04094, 3rd 
Dept 6-5-14 
 
 

Children's Out-of-Court Statements 
Sufficiently Corroborated 

  
In upholding a finding of neglect, the Second 
Department determined the out-of-court 
statements of the children were sufficiently 
corroborated to be admissible: 

  
In a child protective proceeding, 
"[u]nsworn out-of-court statements of the 
[subject child] may be received and, if 
properly corroborated, will support a 
finding of abuse or neglect ...  * * * 

  
Here, the out-of-court statements of 
siblings Alysa and Joseph to the 
caseworker were corroborated by the 
caseworker's personal observations, the 
two children's own cross-corroborating 
statements, confirmation of certain events 
by their older sister Selena and brother 
Mateo, and certain statements by the 
mother, and were properly considered by 
the Family Court (see Family Ct Act § 
1046[a][vi]; ...).  Matter of Mateo S. 2014 
MY Slip Op 04497, 2nd Dept 6-18-14 
 

FRAUD 
  

Pleading Requirements for a Fraud Cause of 
Action Explained 

  
In affirming the dismissal of a fraud cause of 
action for failure to state a cause of action, the 
Second Department explained the pleading 
requirements: 
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To properly plead a cause of action to 
recover damages for fraud, a plaintiff 
must allege that (1) the defendant made a 
false representation of fact, (2) the 
defendant had knowledge of the falsity, 
(3) the misrepresentation was made in 
order to induce the plaintiff's reliance, (4) 
there was justifiable reliance on the part 
of the plaintiff, and (5) the plaintiff was 
injured by the reliance .. . In addition, 
CPLR 3016(b) requires that where a 
cause of action is based upon 
misrepresentation, fraud, mistake, willful 
deceit, breach of trust, or undue 
influence, the circumstances constituting 
the wrong shall be stated in detail. Here, 
neither the complaint nor the factual 
submissions made in opposition to the 
subject motion alleged any false 
representation of fact by any of the 
defendants ... . Mariano v Fiorvante, 
2014 NY Slip Op 04742, 2nd Dept 6-25-
14 
 

FRAUD/CONTRACT LAW/UNJUST 
ENRICHMENT 

  
Fraud Cause of Action Against Merrill Lynch 

Re: Credit Default Obligations Sufficiently 
Pled/Disclaimers and Disclosures Did Not 

Preclude Claim of Fraud 
  
The First Department determined a cause of 
action for fraud against Merrill Lynch had been 
sufficiently pled.  The underlying agreement 
related to credit default obligations 
(CDO's).  The court noted that an unjust 
enrichment cause of action is not viable when 
the lawsuit is based on a written agreement: 
  

...[The] factual allegations provide 
sufficient details to inform the 
...defendants ... of the alleged fraudulent 
conduct, namely that the CDO was 
secretly designed by an undisclosed 
hedge fund, Magnetar, which was 
secretly placing massive short bets 
against the very same deals it was 
sponsoring. Defendants, however, argue 
that plaintiff cannot establish the element 
of reasonable reliance (an element of 
both affirmative misrepresentation and 
concealment) as a result of the 
disclosures and disclaimers for the Auriga 
CDO. We cannot agree. 

  
The offering circular states, "All or most of 
the Collateral Debt Securities Acquired by 
the Issuer . . . will be Acquired from a 
portfolio of Collateral Debt Securities 
selected by the Collateral Manager . . . ." 
If Magnetar rather than 250 Capital was 
doing the selecting, the statement in the 
offering circular was misleading. The 
identity of the person selecting the 
collateral was material: The offering 
circular says, "The performance of the 
portfolio of Collateral Debt Securities 
depends heavily on the skills of the 
Collateral Manager in analyzing and 
selecting the Collateral Debt Securities." * 
* * 

  
Under the circumstances, it cannot be 
said that the disclaimers and disclosures 
in the offering circulars preclude a claim 
of fraud on the ground of a prior 
misrepresentation as to the specific 
matter, namely that the CDO's collateral 
had been carefully selected by an 
independent collateral manager, in the 
interests of the success of the deal and 
for the benefit of Auriga's long 
investors. Loreley Fin (Jersey) No 38 
Ltd v Merrill Lynch ..., 2014 NY Slip Op 
03326, 1st Dept 5-8-14 
  

Similar issues and result re: Citigroup in a full-
fledged opinion by Justice Renwick.  Loreley 
Fin (Jersey) No 3 Ltd v Citigroup Global Mkts 
Inc, 2014 NY Slip Op 03358, 1st Dept 5-8-14 

 

GIFTS/TRUSTS AND 
ESTATES/COOPERATIVE 

APARTMENT 
  

No Completed Gift--Symbolic Delivery Did 
Not Reach "Point of No Return" 

  
The First Department determined the complaint 
did not state causes of action based upon the 
allegation that defendant made a completed gift 
of the shares and proprietary lease interest re: a 
cooperative apartment.  The plaintiff, who was 
the successor trustee of a grantor retained 
income trust (GRIT), alleged the shares and 
lease interest were the subject of a completed 
gift to the GRIT.  Because the lease included a 
lessor's consent provision imposing conditions 
on any assignment of the lease, and because 
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plaintiff did not allege the cooperative consented 
to the assignment to the trust, the court 
determined the complaint did not allege a 
completed gift: 
  

A GRIT is an estate planning device that 
allows a grantor to transfer ownership of 
an asset while retaining the income 
derived from or use of the property during 
the trust term. Plaintiff bases his claims 
upon an irrevocable GRIT agreement 
executed by the settlor... . * * * 

  
A valid gift requires a donor's intent to 
make a present transfer, actual or 
constructive delivery of the gift to the 
donee and the donee's acceptance ... . 
"[The] delivery necessary to consummate 
a gift must be as perfect as the nature of 
the property and the circumstances and 
surroundings of the parties will 
reasonably permit" ... . An interest in a 
cooperative apartment is sui generis in 
property law and essentially consists of a 
right to possess real property ... . Plaintiff 
unpersuasively argues that the subject of 
the gift, i.e., the settlor's interest in the 
cooperative apartment, was actually 
delivered upon the execution of the GRIT 
agreement and the accompanying 
documents.   * * * 
  
...[P]laintiff correctly cites Pell St. 
Nineteen Corp. v Yue Er Liu Mah (243 
AD2d 121 [1st Dept 1998], lv denied 93 
NY2d 808 [1999]) for the proposition that 
constructive or symbolic delivery as 
opposed to physical delivery of a stock 
certificate may suffice to transfer shares 
in a corporation (id. at 126). To be 
sufficient, however, a symbolic delivery 
must proceed to "a point of no return" ... . 
  
We are persuaded by the bankruptcy 
court's reasoning in In re Lefrak (215 BR 
930 [Bankr SD NY 1998], affd 227 BR 
222 [SD NY 1998]). The issue in Lefrak 
was whether the debtor's interest in a 
cooperative apartment had been 
effectively transferred by virtue of the 
execution of an assignment of the 
proprietary lease and an acceptance and 
assumption agreement (id. at 933). The 
lease in Lefrak contained a lessor's 
consent provision that is materially 
identical to the one before this Court (id. 

at 933). The court found that the debtor's 
interest in the apartment had not been 
transferred prior to the bankruptcy 
because the shares had not been 
delivered to the transferee and "the 
Corporation [like the cooperative in this 
case]; never recorded the transfer on its 
stock records." Towbin v Towbin, 2014 
NY Slip Op 03766, 1st Dept 5-27-14 
 

GUARDIANSHIP/ATTORNEY'S FEES 
  

Guardian-Attorney Generally Entitled to 
Compensation for Guardianship Duties and 

Attorney's Fees for Related Work---Here, 
However, No Compensable Legal Work Was 

Actually Done 
  
The Second Department determined Surrogate's 
Court has the power both to compensate the 
guardian of property and, where the guardian is 
an attorney, pay related attorneys fees.  In this 
case, however, the court determined the 
guardian-attorney did not provide any legal 
services over and above the guardianship 
duties: 
  

Pursuant to SCPA 2307(1), a guardian of 
the property, like any other "fiduciary" 
(SCPA 103[21]), is entitled to a 
commission for receiving and paying out 
sums of money. Moreover, as relevant 
here, SCPA 2307(1) also authorizes the 
Surrogate's Court to award "just and 
reasonable" compensation to any 
fiduciary other than a trustee if that 
fiduciary is an "attorney of this state" and 
has "rendered legal services in 
connection with his [or her]; official duties" 
(SCPA 2307[1]). Such compensation is to 
be "in addition" to the statutory 
commission (id.). Matter of Shydasha 
JS, 2014 NY Slip Op 03847, 2nd Dept 5-
28-14 
 

INSURANCE LAW 
  

Evidence of Headaches Did Not Raise an 
Issue of Fact Re: "Serious Injury" 

  
The Fourth Department, over a substantial 
dissent, determined that the evidence of 
plaintiff's headaches did not raise a question of 
fact about whether the headaches constituted 
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"serious injury" within the meaning of Insurance 
Law 5102 (d): 
  

...[W]e agree with defendant that the 
court erred in concluding that plaintiff 
raised an issue of fact based upon her 
complaints of headaches. Although 
plaintiff submitted excerpts from her 
deposition in which she testified that 
"basically every day I would have some 
type of headache," it is well settled that 
"subjective complaints of pain or 
headaches are insufficient to establish 
serious injury' " ... . Here, the record 
contains no objective basis for plaintiff's 
headache complaints ... . Moreover, 
plaintiff "offered no proof that [her] 
headaches in any way incapacitated [her] 
or interfered with [her] ability to work or 
engage in activities at home" ... . Downie 
v McDonough, 2014 NY Slip Op 03048, 
4th Dept 5-2-14 

 
  

Ambiguous Terms Interpreted to Give 
Meaning to All Terms---Here Water Damage 
Caused By Plumbing Backup Originating in 

Building Was Covered---Water Damage 
Caused By Plumbing Backup Originating 

Outside the Building Was Not Covered 
  
The Third Department determined ambiguous 
terms in an insurance policy concerning whether 
water backing up through plumbing to cause 
damage was excluded were properly interpreted 
by Supreme Court. The ambiguous terms were 
interpreted to mean that damage from water 
backing up caused by a problem within the 
buildings own plumbing is covered, but similar 
damage caused by a backup originating outside 
the building (a municipal sewer system, for 
example) was not covered: 
  

Where an insurer relies on an exclusion 
to avoid coverage, it has the burden of 
demonstrating "that the exclusion is 
stated in clear and unmistakable 
language, is subject to no other 
reasonable interpretation, and applies in 
the particular case" ... . Moreover, we are 
"obligat[ed] to interpret the exclusion in a 
manner that gives full force and effect to 
the policy language and does not render 
a portion of the provision meaningless" ... 
. "While [u]nambiguous provisions of a 

policy are given their plain and ordinary 
meaning, where policy language is 
unclear or subject to multiple reasonable 
interpretations, such ambiguities are 
resolved against the insurer" ... . 
  
In our view, when the exclusion and 
coverage provisions at issue here are 
read together, an ambiguity exists in the 
insurance policy as to losses resulting 
from a backup and/or overflow from 
sewers, drains and/or plumbing systems. 
Although the resolution of this ambiguity 
appears to be an issue of first impression 
in this state, Supreme Court's analysis — 
that a plumbing system, as referenced in 
the coverage provision, includes drains 
that are on the insured's property — is 
consistent with decisions in other 
jurisdictions that have interpreted the 
interplay of competing provisions similar 
to those in question here ... . Pichel v 
Dryden Mut Ins Co 2014 NY Slip Op 
03575, 3rd Dept 5-15-14 
  
  

Damage to Building Caused by Faulty 
Workmanship Not Caused by an 

"Occurrence" Within the Meaning of a 
Commercial General Liability Policy 

  
The First Department, in a full-fledged opinion 
by Justice Saxe, determined that the term 
"occurrence" in a policy covering building 
construction work did not encompass damage to 
the building caused by faulty 
workmanship.  Here, a portion of an exterior wall 
fell to the street.  It was determined that the 
cause was flaws in the way the wall was 
constructed: 
  

There is no "occurrence" under a 
commercial general liability policy where 
faulty construction only damages the 
insured's own work ..., and faulty 
workmanship by subcontractors hired by 
the insured does not constitute covered 
property damage caused by an 
"occurrence" for purposes of coverage 
under commercial liability insurance 
policies issued to the general contractor, 
since the entire project is the general 
contractor's work ... . In Baker Residential 
v Travelers Ins. Co. (10 AD3d 586, 587 
[1st Dept 2004]), where a developer 
delivered and installed defective 
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structural beams that deteriorated from 
water penetration due to improper 
installation, flashing and waterproofing, 
this Court held that the damages sought 
by the developer did not arise from an 
"occurrence" resulting in damage to third-
party property distinct from the 
developers' own "work product." And in 
Direct Travel v Aetna Cas. & Sur. Co., 
214 AD2d 484, 485 [1st Dept 1995]), this 
Court explained that "[s]ince the claims 
asserted in the underlying action were for 
economic loss resulting from the plaintiff's 
purported breach of contract, coverage 
was also properly disclaimed under the 
umbrella policy which covered only 
damages because of bodily injury' [or] 
property damage' . . . [c]aused by an 
occurrence'" ... . * * * 
  
"[T]he requirement of a fortuitous loss is a 
necessary element of insurance policies 
based on either an accident' or 
occurrence'" ... . As the motion court 
recognized, the addition of "event" or 
"happening" to the definition of 
"occurrence" did not alter the legal 
requirement that the "occurrence" 
triggering the coverage must be 
fortuitous. "[T]he requirement of a 
fortuitous loss is a necessary element of 
insurance policies based on either an 
accident' or occurrence'" ... . "[A] claim for 
faulty workmanship, in and of itself, is not 
an occurrence under a commercial 
general liability policy because a failure of 
workmanship does not involve the fortuity 
required to constitute an accident" ... 
. National Union Fire Ins Co of 
Pittsburgh PA v Turner Constr Co, 
2014 NY Slip Op 03671, 1st Dept 5-15-
14 

 
Requirements for Indefinite Tolling of 30-Day 
Period During Which a No-Fault Carrier Must 
Determine Whether to Pay or Deny a Claim 

Explained 
  
The Second Department noted that a request for 
verification that precedes a no-fault insurer's 
receipt of the N-F-5 claim form does not trigger 
the tolling of the 30-day period within which an 
insurer must determine whether to pay or deny 
the claim. Once the tolling of the 30-day period 
is triggered, the insurer has 10 days from the 
expiration of the 30-day period to send a follow-

up request for verification inorder to invoke an 
indefinite tolling of its time to pay or deny: 
  

....[T]his action is not premature[---] the 
30-day period in which the defendant 
must pay or deny the claim has not been 
indefinitely tolled. "[A]; request for 
verification that precedes a no-fault 
insurer's receipt of the prescribed N-F 5 
claim form does not trigger the tolling of 
the 30-day period within which an insurer 
must determine whether to pay or deny 
such a claim" ... . Here, the defendant 
sent two letters requesting verification, 
one dated March 15, 2010, and another 
dated April 15, 2010. The defendant's 
verification request dated March 15, 
2010, was sent after the defendant 
received an "interim bill" from the plaintiff, 
which was sent solely for the purpose of 
notifying the defendant of the claim, and 
preceded the defendant's receipt of the 
N-F 5 form. Thus, the March 15, 2010, 
verification request did not trigger the 
tolling of the 30-day period within which 
an insurer must determine whether to pay 
or deny the claim. Consequently, the only 
effective request for verification was the 
one dated April 15, 2010, six days after 
the defendant's receipt of the plaintiff's N-
F 5 form ... . 
  
The April 15, 2010, verification request 
resulted in an initial toll of the 30-day 
period within which to pay or deny the 
claim (see id.). The defendant then had 
10 days from the expiration of that 30-day 
period to send a follow-up request for 
verification in order to invoke the 
protection of the indefinite tolling of its 
time to pay or deny the claim ... . 
However, no follow-up request was 
issued. Since the initial toll of the 30-day 
period following the plaintiff's submission 
of the N-F 5 form to the defendant had 
expired by the time this action was 
commenced, this action is not 
premature... . Mount Sinai Hosp v Dust 
Tr Inc, 2014 NY Slip Op 03667, 2nd 
Dept 5-21-14 
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Plaintiff Alleged Brokers Negligently Failed 
to Provide a Requested Umbrella Policy---
Brokers Entitled to Summary Judgment 

  
The Second Department determined the 
complaint against insurance brokers was 
properly dismissed. The complaint alleged the 
brokers failed to provide a requested umbrella 
policy.  The defendants demonstrated plaintiff 
was informed they could not provide an umbrella 
policy and no special relationship existed 
between the defendants and plaintiff: 
  

" [I];nsurance agents have a common-law 
duty to obtain requested coverage for 
their clients within a reasonable time or 
inform the client of the inability to do so'" 
... . However, "[a];bsent a specific request 
for coverage not already in a client's 
policy or the existence of a special 
relationship with the client, an insurance 
agent or broker has no continuing duty to 
advise, guide, or direct a client to obtain 
additional coverage" ... . A special 
relationship may exist where " there is a 
course of dealing over an extended 
period of time which would have put 
objectively reasonable insurance agents 
on notice that their advice was being 
sought and specially relied on'" ... . This 
notice may be established through 
evidence that the broker received 
compensation for its insurance advice 
apart from the payment of premiums, that 
the client delegated his or her insurance 
decision making to the broker, or that 
there was some interaction regarding a 
question of coverage with the insured 
relying on the expertise of the agent ... . 

  
Here, the defendants demonstrated their 
prima facie entitlement to judgment as a 
matter of law by submitting evidence that 
they informed the plaintiff that they could 
not provide him with the umbrella 
insurance policy that he requested. The 
defendants also demonstrated that there 
was no special relationship between the 
parties. Lehneis v Neill, 2014 NY Slip 
Op 03801, 2nd Dept 5-28-14 

  
  

 
 
 

Question of Fact Raised About Whether No-
Fault Insurer's Denial of a Claim Was Timely-

-Relevant Law Explained 
  
In finding that a question of fact existed about 
whether the no-fault insurer had timely denied 
plaintiff's claim, the Second Department 
explained the relevant law: 
  

A defendant-insurer is required either to 
pay or deny a claim for no-fault benefits 
within 30 days of "proof of claim, which 
shall include verification of all relevant 
information requested" (11 NYCRR 65-
3.8[a];[1]; see Insurance Law § 
5106[a]...).. "When a no-fault claim has 
been assigned to a hospital or medical 
provider and the hospital or medical 
provider sends an N-F 5 form to the no-
fault insurer, the no-fault insurer's receipt 
of an N-F 5 form triggers the running of 
the 30-day period within which the insurer 
has a duty to pay or to deny the claim, or 
to seek verification of it" ... . "Subsequent 
to the receipt of the N-F 5 form, if the 
insurer requires any additional 
information to evaluate the proof of claim, 
such request for verification must be 
made within 15 business days of the 
receipt of the N-F 5 form in order to toll 
the 30-day period" ... . A proper request 
for verification will serve to toll the 30-day 
statutory time period for payment of the 
claim ... . New York Univ Hospital-Tisch 
Inst v Government Employees Ins Co, 
2014 NY Slip Op 03812, 2nd Dept 5-28-
14 

  
Insurer of Contractor for Its (Primarily) 

Interior Work Was Not Entitled to Summary 
Judgment (Disclaiming Coverage) in Action 

Stemming from Building Collapse of 
Unknown Cause 

  
The First Department, over a dissent, 
determined the insurer was not entitled to 
disclaim coverage as a matter of law and 
therefore was not entitled to summary 
judgment.  The insured (BCS) did (primarily) 
interior work (painting, carpentry, etc.) in the 
renovation of a building which included adding 
two floors.  There was a partial collapse of the 
building.  The insurer argued that the collapse 
could not be attributed to any of the specific 
(mainly interior-work) activities covered in the 
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policy.  The court determined the lack of 
certainty about the cause(s) of the collapse 
precluded summary judgment: 

  
Plaintiff issued a commercial lines 
insurance policy to BCS. The policy's 
declarations page stated BCS's 
"Business Description" as "Carpentry-
Painting-Drywall-Plastering-Tile-
Contractor." Elsewhere, the work to be 
covered was separated into five separate 
"classifications," namely, "Carpentry-
Interior," Painting-Interior-Structures," 
"Dry wall or wallboard install," "Plastering 
or stucco work," and "Tile, Stone-Interior 
construction." Plaintiff issued an 
endorsement to the policy clarifying that 
"[n]o coverage is provided for any 
classification code or operation performed 
by the Named Insured not specifically 
listed in the Declaration of this policy." 
Another endorsement provided that the 
"policy shall not apply to [claims] arising 
out of operations performed for any 
insured by independent contractors or 
acts or omissions of any insured in 
connection with his general supervision of 
such operations." * * * 

  
Plaintiff would be entitled to summary 
judgment if it could establish that "there is 
no possible factual or legal basis upon 
which [it] may eventually be held 
obligated to indemnify [BCS] under any 
policy provision" ... . In other words, the 
record before us would have to establish, 
as a matter of law, that the underlying 
claim did not arise out of any work BCS 
did in the areas of interior carpentry, 
interior painting, dry wall installation, 
plastering or stucco work (interior or 
exterior), or interior tile and stone 
construction. Plaintiff would have to 
demonstrate conclusively that all of the 
work out of which the claim arose was 
performed by an independent contractor. 

  
This record permits no such 
conclusions,... . Tower Ins Co of NY v 
BCS Constr Servs Corp, 2014 NY Slip 
Op 04420, 1st Dept 6-17-14 

  
 
 
 

Breach of Covenant of Good Faith 
(Settlement) Can Give Rise to Consequential 

Damages (Loss of Earnings) Even Where 
Policy Excludes Loss of Earnings with 

Respect to the Events Covered by the Policy 

  
The Second Department noted that 
consequential damages resulting from a breach 
of the covenant of good faith and fair dealing 
(loss of earnings) may be asserted in the context 
of the breach of an insurance contract, even 
where the policy excludes loss of earnings as 
damages related to the events covered by the 
policy: 

  
"[C]onsequential damages resulting from 
a breach of the covenant of good faith 
and fair dealing may be asserted in an 
insurance contract context, so long as the 
damages were within the contemplation 
of the parties as the probable result of a 
breach at the time of or prior to 
contracting" ... . 

  
Here [the insurer] failed to establish, 
prima facie, that it acted in good faith in 
recommending that the plaintiff accept a 
settlement offer, and then discontinuing 
the payment of defense costs once the 
plaintiff rejected the offer ... . Moreover, 
although the subject insurance policy 
contains a provision excluding coverage 
for "loss of earnings," this provision 
plainly only applies to loss of earnings 
caused by a covered event under the 
policy, and does not preclude the 
recovery of consequential damages 
caused by [the insurer's] alleged breach 
of contract ... . Mutual Assn Adm'rs Inc 
v National Union Fire Ins Co of 
Pittsburgh PA, 2014 NY Slip Op 04470, 
2nd Dept 6-18-14 

  
In Absence of a "Special Relationship" 
Insurer Not Liable for Agent's Negligent 

Misrepresentation 

  
The Fourth Department determined the 
insurance carrier was entitled to summary 
judgment because it did not have a "special 
relationship" with the insured.  Plaintiff's 
insurance had been cancelled for lack of 
payment.  After a loss, the plaintiff sued the 
insurer alleged that he had relied on the agent's 
representation that his insurance premium had 
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been paid.  Absent a "special relationship" suit 
can not be premised on such reliance: 

  
We agree with defendant that the court 
erred in denying its motion for summary 
judgment dismissing the complaint, the 
gravamen of which is a claim for 
negligent misrepresentation. An essential 
element of such a claim is the "duty to 
use reasonable care to impart correct 
information due to a special relationship 
between the parties" ... . A special 
relationship may arise from "a course of 
dealing over an extended period of time 
which would have put objectively 
reasonable insurance agents on notice 
that their advice was being sought and 
specially relied on" ... . According to 
plaintiff, he had a special relationship with 
defendant based on a course of dealing. 
We conclude that defendant met its 
burden on the motion, and plaintiff failed 
to raise an issue of fact concerning the 
existence of a special relationship ... . 
The interactions between plaintiff and 
defendant on which plaintiff relies " would 
[not] have put [an] objectively reasonable 
insurance agent[] on notice that [his or 
her advice] was being sought and 
specially relied on' " ... , such that a 
special relationship was formed based on 
a course of conduct. Defendant therefore 
cannot be held liable for negligent 
misrepresentation based on its agent's 
response to an inquiry from plaintiff 
concerning whether his policy premium 
had been paid. In view of our 
determination, we do not consider 
defendant's remaining 
contentions. Majtan v Urbanke Assoc 
Inc, 2014 NY Slip Op 04631, 4th Dept 6-
20-14 

INSURANCE 
LAW/BANKING/SECURITIES 

  
Exclusions in "Bankers Professional Liability 

Insurance Agreements" Precluded Suit By 
Investors Stemming from Madoff Ponzi 

Scheme 
  
In an action brought by investors following the 
revelation of Bernard Madoff Ponzi scheme, the 
First Department determined certain exclusions 
in the "Bankers Professional Liability Insurance 

Agreements" were applicable and the complaint 
was therefore properly dismissed: 
  

The Loss of Money Exclusion bars 
coverage for claims for "the actual loss of 
money, securities, property or other items 
of value in the custody or control of [the 
bank]." Contrary to plaintiffs' contention, 
the investors' allegation that the money in 
their accounts with Bernard L. Madoff 
Investment Securities (BLMIS) was 
stolen, unlawfully retained, or 
misappropriated is a claim for an actual 
loss of money ... . Moreover, "[a]n 
insurance policy is not illusory if it 
provides coverage for some acts; it is not 
illusory simply because of a potentially 
wide exclusion'" ... . The subject policies 
provide a broad range of coverage for 
liability that may arise in connection with 
plaintiffs' provision of ordinary banking 
services. 
  
The Personal Profit and Advantage 
Exclusion bars coverage for loss "based 
upon, arising out of, or attributable to [the] 
Insured gaining in fact any personal profit, 
remuneration or financial advantage to 
which such Insured was not legally 
entitled." The investors' allegation that 
plaintiff Westport National Bank used 
incoming funds to pay its own fees and to 
sustain its custodial business and 
continue to generate its fees implicates a 
"profit" and a "financial advantage to 
which [Westport] was not entitled"... . Nor 
is the exclusion inapplicable because the 
insured is a corporate "person" ... . 
  
The Sale of Securities Exclusion bars 
coverage for any claim "based upon, 
arising out of, or attributable to: (a) the 
[bank's] underwriting, syndication, or 
promotion of equity or debt securities; (b) 
the [bank's] investment banking activities, 
including the sale and distribution of a 
new offering of securities; [or] . . . (e) any 
disclosure requirements in connection 
[therewith]." The underlying regulatory 
action against plaintiffs alleges that, by 
depositing the investors' funds in omnibus 
accounts and allocating shares in those 
accounts to the investors, plaintiffs 
engaged in the sale or promotion of 
unregistered securities and failed to 
provide the required disclosures. Thus, 
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the exclusion bars coverage of the claims 
asserted in the regulatory action. 
  
The Insolvency Exclusion bars coverage 
for loss "based upon, arising out of, or 
attributable to the insolvency . . . of . . . 
any . . . investment company, investment 
bank, or any broker or dealer in securities 
or commodities." Insolvency exclusions 
have been held to apply despite the fact 
that the underlying claims are made 
against parties that are "independent of 
the insolvent entity" ... . Further, the 
courts of Connecticut (whose law applies 
to this action) have interpreted broadly 
the term "arising out of" in insurance 
policies ... . The investors' claims certainly 
are "connected with," "had [their] origins 
in," "grew out of," "flowed from" or "[were] 
incident to" Madoff's Ponzi scheme and 
the insolvency of BLMIS (see id. [internal 
quotation marks omitted]). Thus, the 
Insolvency Exclusion bars coverage for 
those claims. Associated Community 
Bancorp Inc v St Paul Mercury Ins Co, 
2014 NY Slip Op 04697, 1st Dept 6-24-
14 

 
INSURANCE LAW/CONTRACT 

LAW/QUANTUM MERUIT 
  

Contract to Share Commissions with Person 
Not Licensed to Sell Insurance is Illegal and 

Unenforceable 
  
The Second Department determined an alleged 
oral agreement(with Tellkamp) to share 
commissions for the sale of insurance with 
plaintiff, who initially was not licensed to sell 
insurance, was unenforceable.  But, for those 
policies sold after plaintiff was licensed, he might 
be entitled to commissions under a quantum 
meruit theory.  
  

At the time that the plaintiff allegedly 
contracted with Tellkamp and began 
providing services, the plaintiff was not 
licensed by the State of New York as an 
insurance broker or a licensed insurance 
agent appointed by Phoenix Life, and he 
was not licensed by the State of New 
Jersey as an insurance producer (see 
Insurance Law §§ 2103, 2104, 2112; NJ 
Stat Ann §§ 17:22A-29, 17:22A-28). 
Accordingly, he was not legally permitted 

to receive payment of insurance 
commissions, either directly from the 
insurers or indirectly from Tellkamp (see 
Insurance Law § 2114[a]; NJ Stat Ann § 
17:22A-41; Ops Gen Counsel NY Ins 
Dept No. 07-05-23 [May 31, 2007]). The 
alleged contract was therefore illegal and 
is unenforceable ... . Ziv v Tellkamp 
2014 NY Slip Op 03261, 2nd Dept 5-7-
14 
 

INSURANCE LAW/VEHICLE AND 
TRAFFIC LAW 

  
Testimony by the Vehicle Owner that His 
Vehicle Was "Missing" at the Time of the 
Accident Did Not Overcome the Statutory 

Presumption the Vehicle Was Being Driven 
with the Owner's Consent at the Time of the 

Accident 
  
The Second Department determined the 
evidence at a framed issue hearing was 
insufficient to overcome the statutory 
presumption that Woodley's vehicle was being 
driven with the owner's consent at the time of 
the accident.  The driver of the Woodley vehicle 
at the time of the accident was not 
known.  Woodley testified only that the vehicle 
was "missing" at the time of the 
accident.  Woodley also testified that only he 
and his wife had keys to the vehicle and the 
keys were found in the vehicle after the 
accident: 
  

Vehicle and Traffic Law § 388 creates a 
strong presumption that the driver of a 
vehicle is operating it with the owner's 
consent, which can only be rebutted by 
substantial evidence demonstrating that 
the vehicle was not operated with the 
owner's permission ... . "The 
uncontradicted testimony of a vehicle 
owner that the vehicle was operated 
without his or her permission, does not, 
by itself, overcome the presumption of 
permissive use" ... . 
  
Although evidence that a vehicle was 
stolen at the time of the accident may 
overcome the presumption of permissive 
use ..., under the particular circumstances 
present here, the vehicle owner's 
testimony that the vehicle was missing at 
the time of the accident, without more, 
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was insufficient to overcome the 
presumption. Matter of State Farm Ins 
Co v Kathleen Walker-Pinckney, 2014 
NY Slip Op 04018, 2nd Dept 6-4-14 

  

JUDICIARY LAW 
  

District Attorney's Former Status as a Judge 
Hearing Cases Involving the Department of 

Social Services Did Not Preclude the District 
Attorney from Issuing Subpoenas for 

Department Records 
  
The Third Department determined the district 
attorney's former status as a judge in matters 
involving the county social services department 
did not require the quashing of subpoenas 
issued by the district attorney seeking records 
kept by the social services department, either 
under the Judiciary Law or on appearance-of-
impropriety grounds: 
  

The subpoena seeks records pertaining 
to business relationships between the 
Columbia County Department of Social 
Services (hereinafter DSS) and two 
contractors. The Commissioner first 
contends that, as the subpoena identifies 
the documents sought in part by 
reference to services provided to certain 
named children, Judiciary Law § 17 
precludes the DA — who was formerly a 
Columbia County Judge — from issuing 
it. This statute prohibits a former judge 
from "act[ing]; as attorney or counsellor in 
any action, claim, matter, motion or 
proceeding, which has been before him 
[or her]; in his [or her]; official character" 
(Judiciary Law § 17). The Commissioner 
asserts that, because the named children 
were allegedly the subjects of Family 
Court proceedings pending before the DA 
in his former role as a judge, the 
subpoena violates this provision. In this 
context, however, there is a relevant 
distinction between the object of the 
underlying court proceedings and the 
individuals involved in such proceedings. 
Notably, although the subpoena does 
reference named children, it does not 
appear to directly relate to any court 
proceedings involving those children; it 
appears instead, although little detail is 
provided, to relate to social services 
provided to the named children by the 

contractors. Similarly, although DSS was 
a party to many court proceedings over 
which the DA presided during his judicial 
tenure, disqualification is not mandated in 
the absence of an evidentiary showing 
that the subpoena addresses any action 
or court proceeding that was previously 
before him in his judicial capacity... 
. Matter of Columbia County Subpoena 
Duces Tecum..., 2014 NY Slip Op 
04104, 3rd Dept 6-5-14 

 
 

JURY INSTRUCTIONS 
  

Defendants' Verdict Reversed Because of 
Erroneous and Incomplete Responses to 
Jury's Requests for Further Instructions 

  
The First Department determined a defendants' 
verdict must be reversed because of the judge's 
erroneous and incomplete responses to the 
jury's request for further instructions.  The case 
stemmed from a shooting by a law enforcement 
officer.  The complaint alleged excessive force 
and battery in the performance of a duty:   
  

A new trial is required when an erroneous 
jury instruction "precluded the jury's fair 
interpretation of the evidence" ... . The 
trial court incorrectly told the jury that a 
battery committed in the performance of a 
public duty does not require excessive 
force when the law is clear --as the trial 
court initially instructed the jury--that it 
does ... . 
  
The court compounded the error by 
refusing to re-read the charge. It is 
apparent from notes #8, #10, and #11 
that the jury was confused regarding the 
definition of "battery" in this context. 
Rather than clearing up the evident 
confusion, the court worsened it by 
contradicting its own charge. Faced with 
two diametrically opposed definitions, the 
jury was left to speculate. Under the 
circumstances, a new trial is 
required. Disla v City of New York, 2014 
NY Slip Op 03769, 1st Dept 5-27-14 
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LABOR LAW 
  

241 (6) Cause of Action Improperly 
Dismissed---Plaintiff Tripped on Piece of 

Metal Protruding from Stair 
  
The Third Department determined Supreme 
Court should not have dismissed plaintiff's Labor 
Law 241 (6) claim against the general contractor 
(Glenman).  Plaintiff tripped and fell down a 
stairwell when his shoe was punctured by a 
piece of metal protruding from a stair: 
  

Supreme Court improvidently dismissed 
plaintiff's Labor Law § 241 (6) claim 
against Glenman. Notably, "Labor Law § 
241 (6), by its very terms, imposes a 
nondelegable duty of reasonable care 
upon owners and contractors to provide 
reasonable and adequate protection and 
safety to persons employed in, or lawfully 
frequenting, all areas in which 
construction, excavation or demolition 
work is being performed" ... . "To 
establish a claim under Labor Law § 241 
(6), [a] plaintiff must allege that [the] 
defendant[] violated a rule or regulation 
promulgated by the Commissioner of 
Labor that sets forth a specific standard 
of conduct" ... . "[O]nce it has been 
alleged that a concrete specification of 
[such a rule or regulation] has been 
violated, it is for the jury to determine 
whether the negligence of some party to, 
or participant in, the construction project 
caused plaintiff's injury" ... . 
  
Here, plaintiff relies upon 12 NYCRR 23-
1.7 (e) (1), which provides:"(e) Tripping 
and other hazards.(1) Passageways. All 
passageways shall be kept free from 
accumulations of dirt and debris and from 
any other obstructions or conditions 
which could cause tripping. Sharp 
projections which could cut or puncture 
any person shall be removed or 
covered." This regulation appropriately 
"mandat[es] compliance with concrete 
specifications" as required to state a 
claim under Labor Law § 241 (6) ... 
.  Marshall v Glenman Indus & 
Commercial Contr Corp, 20-14 NY Slip 
Op 02987, 3rd Dept 5-1-14 
  
  

Failure to Instruct the Jury on the Sole 
Proximate Cause Defense Required Reversal 

of Plaintiff's Verdict 
  
The Fourth Department, over a dissent, 
reversed the judgment for the plaintiff and 
ordered a new trial finding that the trial judge 
should have instructed the jury on the sole 
proximate cause defense.  The plaintiff used a 
wobbly ladder while painting and fell. The trial 
judge felt that the sole proximate cause defense 
(i.e., that the plaintiff's acts or omissions were 
the sole proximate cause of the accident) would 
have been triggered only if the plaintiff ignored 
an instruction to use a different ladder. The 
Fourth Department explained that the defense 
could also be triggered if the plaintiff knew he 
had other options available but chose to use the 
wobbly ladder: 
  

...[T]he court held that plaintiff's choice of 
ladder could not be the sole proximate 
cause of his injuries unless he had been 
told to use another safety device and had 
ignored that directive. That was an 
incorrect statement of the law inasmuch 
as it is not necessary that a plaintiff be 
told to use another safety device. Rather, 
there will be no liability imposed on a 
defendant if the defendant establishes 
that the plaintiff knew he should use 
another safety device and knew that such 
was available at the job site, but chose 
not to use it ... . * * * 
  
As the Court of Appeals held ..., in order 
for there to be liability under section 240 
(1), "the owner or contractor must breach 
the statutory duty under section 240 (1) to 
provide a worker with adequate safety 
devices, and this breach must 
proximately cause the worker's injuries. 
These prerequisites do not exist if 
adequate safety devices are available at 
the job site, but the worker either does 
not use or misuses them" ... . Piotrowski 
v McGuire Manor Inc, 2014 NY Slip Op 

03045, 4th Dept 5-2-14  
  

Fall from Flatbed Truck Was Covered by 
Labor Law 240 (1)---Fall Caused by Gravity 
Acting On Plywood Being Hoisted from the 

Truck 
  
The Fourth Department determined plaintiff was 
entitled to partial summary judgment on his 
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Labor Law 240 (1) claim.  Plaintiff fell from a 
flatbed truck while trying to steady plywood 
which became unsteady while being hoisted: 
  

Although flatbed trucks "d[o] not present 
the kind of elevation-related risk that the 
statute contemplates" (Toefer v Long Is. 
R.R., 4 NY3d 399, 408), the accident in 
this case was caused by a falling object, 
which distinguishes this case from Toefer 
... . The accident that caused plaintiff's 
injuries "flow[ed] directly from the 
application of the force of gravity to the 
object" ... . In other words, the injuries 
were the result of "the direct 
consequence of a failure to provide 
statutorily required protection against a 
risk plainly arising from a workplace 
elevation differential" ... . Inasmuch as 
plaintiff established that the plywood fell 
while being hoisted because of the 
absence or inadequacy of a safety device 
of the kind enumerated in the statute, we 
conclude that he is entitled to summary 
judgment on the section 240 (1) claim ... 
. Hyatt v Young, 2014 NY Slip Op 
03056, 4th Dept 5-2-14 
 

Plaintiff, Who Was Struck by a Stone Block 
Which Apparently Fell from a Pallet of 

Blocks, Was Not Injured Because of the 
Inadequacy of a Safety Device---Labor Law 
240 (1) Cause of Action Properly Dismissed 

  
The First Department determined summary 
judgment dismissing plaintiff's 240 (1) cause of 
action was properly granted.  Plaintiff alleged 
that a tarp covering a pallet of stone blocks was 
not properly secured and, as a result, a stone 
block fell and injured him.  The court determined 
that the tarp could not be considered a safety 
device for purposes of a cause of action under 
Labor Law 240 (1): 
  

Section 240(1) does not apply 
automatically every time a worker is 
injured by a falling object ... . Rather, the 
"decisive question is whether plaintiff's 
injuries were the direct consequence of a 
failure to provide adequate protection 
against a risk arising from a physically 
significant elevation differential" ... . The 
worker must establish that the object fell 
because of the inadequacy or absence of 
a safety device of the kind contemplated 
by the statute ... . In order for something 

to be deemed a safety device under the 
statute, it must have been put in place "as 
to give proper protection" for the worker 
(§ 240[1]). 
  
Here, we conclude that plaintiff's injury 
was not caused by the absence or 
inadequacy of the kind of safety device 
enumerated in the statute ... . Plaintiff 
does not contend that the block itself was 
inadequately secured. Instead, plaintiff 
argues that § 240(1) is applicable 
because his injuries were caused by 
defendants' failure to provide an 
adequate safety device to hold the plastic 
tarp in place. Specifically, plaintiff 
maintains that the plastic tarp was 
inadequately secured because, if it had 
been properly secured, such as with 
ropes and stakes, plaintiff's injury would 
not have occurred. 

  
Plaintiff's argument is unconvincing. The 
plastic tarp was not an object that needed 
to be secured for the purposes of § 
240(1) ..., nor is there any indication that 
the tarp caused plaintiff's injuries. The 
tarp was in place to keep the stone blocks 
dry, not to secure the stones stacked on 
the pallet underneath it. The purpose of 
the tarp was to keep possible rain off the 
object, not to protect the workers from an 
elevation-related risk... . Guallpa v Leon 
D DeMatteis Constr Corp, 2014 NY Slip 
Op 03768, 1st Dept 5-27-14 
  
  

Plaintiff Was Told Not to Use the Only Safe 
Equipment for the Job and Was Therefore 

Entitled to Partial Summary Judgment on the 
Labor Law 240 (1) Cause of Action 

  
In a full-fledged opinion by Justice Acosta, the 
First Department determined plaintiff was 
entitled to partial summary judgment on his 
Labor Law 240 (1) cause of action.  Plaintiff was 
demolishing a wall.  A scaffold was available 
and was the appropriate equipment for the job, 
but plaintiff was ordered to use a step-
ladder.  The only step-ladder available was 
wobbly.  When plaintiff swung his hammer, the 
ladder tipped and plaintiff fell.  The court 
determined the only available safe equipment for 
the job was the scaffold, and defendant's telling 
plaintiff not to use the scaffold precluded the 
defendant from raising the  "plaintiff's-
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negligence-was-the-sole-proximate-cause-of-
the-accident" defense: 
  

The Labor Law requires building owners 
and contractors who conduct construction 
or demolition projects to "furnish or erect, 
or cause to be furnished or erected for 
the performance of such labor, 
scaffolding, . . . ladders, . . . and other 
devices which shall be so constructed, 
placed and operated as to give proper 
protection to a person so employed" 
(Labor Law § 240[1]). The duty to furnish 
adequate safety devices is nondelegable, 
and those who fail to furnish such devices 
are absolutely liable for injuries that 
proximately result from an employee's 
elevation-related accident ... . A 
defendant who provides an adequate 
safety device may assert the defense that 
an injured worker — who neglected to 
use or misused the available device — 
was the sole proximate cause of his or 
her injuries ... . However, "[t];he sole 
proximate cause defense does not apply 
where [a]; plaintiff was not provided with 
an adequate safety device as required by 
the Labor Law" ... . 
  
* * * As plaintiff was not provided with an 
adequate safety device, defendant cannot 
avail itself of the sole proximate cause 
defense ... . 

  
* * * There is no practical difference 
between what happened here — where a 
supervisor directs an employee to not use 
an otherwise available safety device — 
and a situation where a scaffold simply 
was not present at the worksite ... 
. DeRose v Bloomingdale's Inc, 2014 
NY Slip Op 03786, 1st Dept 5-27-14 
  

Labor Law 240 (1) and 200 Actions Precluded 
by Homeowner's Exemption 

  
The Second Department determined the 
homeowner's exemption precluded the Labor 
Law 240 (1) and 200 causes of action.  Plaintiff 
was injured when he fell from a ladder as he 
was power washing defendant's home.  The 
defendant supplied the ladder and other 
materials: 
  

The defendant made a prima facie 
showing of her entitlement to judgment as 

a matter of law dismissing the cause of 
action alleging a violation of Labor Law § 
240(1) based upon the applicability of the 
one- and two-family homeowner 
exemption ... . The "homeowner's 
exemption" to liability under Labor Law § 
240(1) "is available to owners of one and 
two-family dwellings who contract for but 
do not direct or control the work'" ... . 
Here, it is undisputed that the defendant's 
home where the accident occurred is a 
single-family private residence. The 
defendant also submitted the parties' 
deposition testimony and her affidavit 
establishing, prima facie, that she did not 
direct or control the method or manner of 
the work. The defendant's "involvement 
was merely a retention of the limited 
power of general supervision, and was no 
more extensive than would be expected 
of the typical homeowner who hired a 
contractor to renovate his or her home" ... 
. Moreover, the defendant did not lose the 
protection of the statutory exemption by 
furnishing the ladder, bleach, and hose ... 
. ... 
  
Labor Law § 200 is a codification of the 
common-law duty of landowners and 
general contractors to provide workers 
with a reasonably safe place to work ... . 
"To be held liable under Labor Law § 200 
for injuries arising from the manner in 
which work is performed, a defendant 
must have authority to exercise 
supervision and control over the work'" ... 
. Where a plaintiff's injuries arise not from 
the manner in which the work was 
performed, but from a dangerous 
condition on the premises, a defendant 
may be liable under Labor Law § 200 if it 
" either created the dangerous condition 
that caused the accident or had actual or 
constructive notice of the dangerous 
condition'" ... . When an accident is 
alleged to involve defects in both the 
premises and the equipment used at the 
work site, a defendant moving for 
summary judgment with respect to 
causes of action alleging a violation of 
Labor Law § 200 is obligated to address 
the proof applicable to both liability 
standards... . A defendant moving for 
summary judgment in such a case may 
prevail "only when the evidence 
exonerates it as a matter of law for all 
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potential concurrent causes of the 
plaintiff's accident and injury, and when 
no triable issue of fact is raised in 
opposition as to either relevant liability 
standard" ... . 

  
Here, the defendant established, prima 
facie, both that she did not create or have 
actual or constructive notice of the 
alleged condition which caused the 
injured plaintiff's injury, and that she did 
not have the authority to supervise or 
control the means and methods of the 
injured plaintiff's work ... . DiMaggio v 
Cataletto, 2014 NY Slip Op 03795, 2nd 
Dept 5-28-14 
 

Ladder Which "Kicked Out" from Under 
Plaintiff Entitled Plaintiff to Partial Summary 

Judgment/Replacement of Cracked Glass 
Constituted Covered "Repair" Not Routine 

Maintenance 
The First Department, over a dissent, 
determined that the replacement of cracked 
glass in skylight constituted repair rather than 
routine maintenance, and therefore was a 
covered activity under Labor Law 240 (1).  A 
ladder used by the plaintiff to access the skylight 
"kicked out" from under him: 

  
"The plaintiff need not demonstrate that 
the [safety device] was defective or failed 
to comply with applicable safety 
regulations," but only that it "proved 
inadequate to shield [plaintiff] from harm 
directly flowing from the application of the 
force of gravity to an object or person" ... . 
The inexplicable shifting of an unsecured 
ladder may alone support a § 240(1) 
claim if a worker is caused to fall due to 
such shifting ... . A worker's prima facie 
entitlement to partial summary judgment 
on his or her § 240(1) claim may be 
established by proof that the ladder 
provided collapsed under the worker 
while he or she was engaged in an 
enumerated task ... . 

  
The crux of this case involves the 
question of whether plaintiff was involved 
in repair or maintenance work. 
"Essentially, routine maintenance for 
purposes of the statute is work that does 
not rise to the level of an enumerated 
term such as repairing or altering" ... . In 

distinguishing between what constitutes 
repair as opposed to routine 
maintenance, courts will consider such 
factors as "whether the work in question 
was occasioned by an isolated event as 
opposed to a recurring condition" ...; 
whether the object being replaced was "a 
worn-out component" in something that 
was otherwise "operable" ...; and whether 
the device or component that was being 
fixed or replaced was intended to have a 
limited life span or to require periodic 
adjustment or replacement ... 

. 
Here, plaintiff described the panes as 
being constructed of "heavy plate glass" 
with wire running through them and 
stated that they simply "do not crack or 
wear out over time." Plaintiff showed, 
without contradiction, that these panes 
were not being replaced as a result of 
normal wear and tear, as they were not 
expected to be regularly 
replaced. Soriano v St Mary's Orthodox 
Church of Rockland, Inc, 2014 NY Slip 
Op 04419, 1st Dept 6-17-14 

  
Question of Fact Re: Whether the 

Homeowner's Exemption Applied Where It 
Was Alleged Building Was to Be Used for 
Both Private-Residence and Commercial 

Purposes 

  
The Second Department reversed Supreme 
Court finding there was a question of fact 
whether defendant property owner (Palmiero) 
could take advantage of the homeowner's 
exemption under the Labor Law.  Although 
Palmiero alleged he was going to use the then 
vacant building as a private residence in which 
he would have a small commercial office, the 
plaintiff raised a question of fact about whether 
the building was to be used for commercial 
purposes. The court explained the relevant 
principles: 

  
The homeowner's exemption under Labor 
Law §§ 240(1) and 241(6) to liability 
imposed upon property owners for work 
site accidents is available to "owners of 
one and two-family dwellings who 
contract for but do not direct or control the 
work" (Labor Law §§ 240[1], 241[6]...). 
The "[u]se of a portion of a homeowners's 
premises for commercial purposes . . . 
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does not automatically cause the 
homeowner to lose the protection of the 
exemption under this statute" ... . "Rather, 
the exemption depends upon the site and 
purpose of the work" ... . 

  
Here, Palmiero established his prima 
facie entitlement to judgment as a matter 
of law dismissing the causes of action 
alleging violations of Labor Law §§ 240(1) 
and 241(6) on the ground that he was 
protected by the homeowner's exemption 
under the Labor Law. However, in 
opposition, the plaintiff raised a triable 
issue of fact as to whether the structure 
was to be used primarily as a residence 
or for commercial purposes when the 
renovations were completed ... . Sanchez 
v Palmiero, 2014 NY Slip Op 04473, 
2nd Dept 6-18-14 

  
Being Catapulted from a Bobcat While 

Standing on the Back as Counterweight is a 
Gravity-Related Event 

  
The First Department determined that plaintiff, 
who was catapulted from the back of a Bobcat 
when the back wheels lifted up unexpectedly, 
was injured by a gravity-related event within the 
meaning of Labor Law 240 (1). Penaranda v 
4933 Realty LLC, 2014 NY Slip Op 04685, 1st 
Dept 6-24-14 
  
  
Dismantling Shelves Constitutes Demolition 

and Alteration 
  
The Second Department, in explaining plaintiff 
was involved a a protected activity when he was 
dismantling shelves (constituting demolition and 
alteration), provided a good overview of the 
relevant legal principles: 
  

Labor Law § 240(1) imposes on owners a 
nondelegable duty to protect workers 
from elevation-related risks at covered 
work sites ... . "Negligence, if any, of the 
injured worker is of no consequence" ... . 
In order for Labor Law § 240(1) to apply, 
the worker must be working on a building 
or structure and must be performing a 
covered task, such as altering or 
demolishing. 
  

The Court of Appeals has defined a 
structure as "any production or piece of 
work artificially built up or composed of 
parts joined together in some definite 
manner" ... . 
  
Contrary to the defendants' contentions, 
the shelves at issue constituted a 
"structure" under Labor Law § 240(1), as 
they were composed of component 
pieces (metal grates and cross bars) 
attached in a definite manner ... . 
Furthermore, at the time of the accident, 
the plaintiff was engaged in both 
alteration and demolition within the 
meaning of the statute. Demolition, for 
purposes of the statute, is defined under 
12 NYCRR 23-1.4 (b)..., and specifically 
includes "dismantling" ... . Alteration is 
defined as "a significant physical change 
to the configuration or composition of the 
building or structure" .... By dismantling 
the shelves at issue, the plaintiff was both 
altering and demolishing the 
shelves. Kharie v South Shore Record 
Mgt Inc, 2014 NY Slip Op 04738, 2nd 
Dept 1-25-14 

 
LANDLORD-TENANT/CIVIL 

PROCEDURE 

  
Tenants Not Compelled to Bring a Plenary 

Action to Enforce a Fair Market Rent Appeal 
Award Because They Withheld Rent Until the 

Principal Balance of the Award Was Fully 
Credited to Them---Therefore Tenants Were 

Not Entitled to Prejudgment Interest 
Pursuant to CPLR 5001 (a) 

  
The Second Department determined tenants 
who had been awarded a rent refund in a fair 
market rent appeal (FMRA) were not entitled to 
pre-judgment interest on the award.  The 
tenants had exercised their right under the Rent 
Stabilization Code to withhold rent until the 
principal balance of the FMRA award was fully 
credited.  Therefore, the tenants did not need to 
start a plenary action for prejudgment interest 
pursuant to CPLR 5001 (a) because there was 
no principal balance owing them: 
  

"A tenant compelled to bring a plenary 
action to enforce a fair market rent appeal 
order is entitled to . . . prejudgment 
interest under CPLR 5001(a) computed 
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from the date of the Rent Administrator's 
order ... " ... . However, where a tenant is 
not otherwise compelled to commence an 
action to enforce a fair market rent appeal 
award, the tenant is not entitled to 
recover interest on the award ... . Prior to 
the commencement of this action, the 
plaintiffs exercised their right under the 
relevant provision of the Rent 
Stabilization Code (see 9 NYCRR 
2522.3[d][1]) to withhold payment of rent 
until the principal balance of the FMRA 
award was fully credited to their account. 
The FMRA award was fully credited to the 
plaintiffs' account by June 2007, after 
which the plaintiffs resumed paying rent. 
Thus, contrary to the plaintiffs' 
allegations, there was no principal 
balance of the FMRA award due and 
owing to them. Under these 
circumstances, the plaintiffs were not 
compelled to commence this action to 
enforce their FMRA award. Thus, the 
plaintiffs are not entitled to the relief they 
sought in the complaint, including the 
alleged principal balance, prejudgment 
interest, or an award of an attorney's 
fee. Eisner v M & E Rubin LLC, 2014 
NY Slip Op 03477, 2nd Dept 5-14-1 
 

 
LANDLORD-TENANT/GENERAL 

OBLIGATIONS LAW 
  

Lease Provision Allowing Landlord to 
Comingle Security Deposit with Landlord's 

Funds Was Void---Question of Fact Whether 
Both Parties' Actions Resulted in 

Termination of the Lease by Operation of 
Law 

  
The Second Department determined 
defendants-tenants were entitled to the return of 
their security deposit because the lease 
purported to allow the landlord to comingle the 
security deposit with the landlord's funds.  The 
court further determined the landlord was not 
entitled to summary judgment for breach of the 
lease because the landlord accepted the keys to 
the property when the tenants left before the end 
of the lease, put the house on the market, and 
did not demand additional rent for over two 
months: 
  

General Obligations Law § 7-103(1) 
provides that a security deposit with 
respect to the use or rental of real 
property "shall continue to be the money 
of the person making such deposit . . . 
and shall be held in trust by the person 
with whom such deposit or advance shall 
be made and shall not be mingled with 
the personal moneys or become an asset 
of the person receiving the same." 
General Obligations Law § 7-103(3) 
provides that any provision of a lease 
"whereby a person who so deposits or 
advances money waives any provision of 
this section is absolutely void." When a 
landlord commingles the security deposit 
with his or her personal funds in violation 
of General Obligations Law § 7-103(1), 
the tenant has "an immediate right to the 
return of the funds, even if the [tenant] 
had breached the lease" ... . Here, the 
defendants made a prima facie showing 
of their entitlement to judgment as a 
matter of law on their counterclaim by 
submitting the subject lease, which 
contained a provision stating that the 
security deposit may be commingled with 
the plaintiffs' general funds. This provision 
is void by operation of General Obligation 
Law § 7-103(3), and, in addition, raises 
an inference that the plaintiffs violated 
General Obligations Law § 7-103(1) by 
commingling the security deposit with 
their own funds .... In opposition, the 
plaintiffs, who did not submit any 
evidence that they did not commingle the 
security deposit with their own funds, 
failed to raise a triable issue of fact. 
  
The Supreme Court also properly denied 
the plaintiffs' cross motion for summary 
judgment on the first cause of action, 
which was to recover damages for breach 
of the lease. The plaintiffs made a prima 
facie showing that the defendants 
breached the lease by failing to make 
monthly rent payments beginning on 
October 1, 2011. In opposition to that 
showing, the defendants submitted 
evidence that, after they vacated the 
house on or about September 4, 2011, 
the plaintiffs accepted a return of the keys 
to the house, immediately put the house 
on the market for sale, and did not 
demand payment of rent until late 
November, 2011. Accordingly, the 
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defendants raised a triable issue of fact 
as to whether the parties both acted so 
inconsistently with the landlord-tenant 
relationship that a surrender of the 
premises was effected by operation of 
law, thereby terminating the lease prior to 
the rent becoming due on October 1, 
2011... . Soloman v Ness, 2014 NY Slip 
Op 04185, 2nd Dept 6-11-14 
 

MENTAL ILLNESS/PARENS PATRIAE 
POWER/COURT-ORDERED 

MEDICATION 
  

Court Properly Permitted Administration of 
Medication to Involuntarily Committed 

Patient 
  
The Second Department determined Supreme 
Court, after a hearing, properly permitted the 
Rockland Psychiatric Center to administer 
psychotropic medication to an involuntarily 
committed patient suffering from schizophrenia 
who had refused the medication: 
  

The State may administer a course of 
medical treatment against a patient's will 
if it establishes, by clear and convincing 
evidence, that the patient lacks "the 
capacity to make a reasoned decision 
with respect to proposed treatment," and 
that "the proposed treatment is narrowly 
tailored to give substantive effect to the 
patient's liberty interest, taking into 
consideration all relevant circumstances, 
including the patient's best interests, the 
benefits to be gained from the treatment, 
the adverse side effects associated with 
the treatment and any less intrusive 
alternative treatments"... .  Matter of Jay 
S, 2014 NY Slip Op 04204, 2nd Dept 6-
11-14 
 
 

MENTAL HYGIENE LAW/APPEALS 
  

Where It Is Possible Jurors Relied On an 
Illegal Ground a General Verdict Must Be Set 

Aside, Even If Alternative Legal Grounds 
Were Provided to the Jury 

  
The Second Department determined that the 
inclusion on the verdict sheet of an offense that 
was not a designated felony under Mental 

Hygiene Law 10.03 (f) warranted an new trial, 
even though no objection was raised: 
  

Generally, where no objection to an 
alleged error is advanced at trial, the 
objection is unpreserved for appellate 
review ... . However, the inclusion on the 
verdict sheet of a crime that was not a 
designated felony within the meaning of 
Mental Hygiene Law § 10.03(f) presents 
such a fundamental error that the 
appellant's failure to object does not bar 
our review of the issue in the exercise of 
discretion ... . At trial, the State was 
required to establish by clear and 
convincing evidence that the appellant 
was a detained sex offender who suffered 
from a mental abnormality (see Mental 
Hygiene Law § 10.07[d]). "It is an 
established rule of Supreme Court 
jurisprudence that a general verdict of 
guilt must be set aside where the jurors in 
reaching their verdict may have relied on 
an illegal ground or on an alternative legal 
ground and there is no way of knowing 
which ground they chose" ... . "Thus, the 
Supreme Court has consistently vacated 
general verdicts where one of the choices 
afforded to the jury was to find guilt on an 
unconstitutional theory. It has rejected the 
contention that the verdict should be 
upheld because the fact finder 
presumably based it on an alternative 
constitutional ground" ... . Matter of State 
of New York v Todd L, 2014 NY Slip Op 
04205, 2nd Dept 6-11-14 

 
Petitioner Did Not Demonstrate Need for 

Involuntary Assisted Outpatient 
Treatment/Case Presented an Exception to 

the Mootness Doctrine 

  
The Second Department determined the 
petitioner did not demonstrate that Luis G met 
the criteria for involuntary assisted outpatient 
treatment (AOP).  By the time of the appeal, the 
order for involuntary AOP had expired.  The 
Second Department explained the exception to 
the mootness doctrine which allowed the court 
to rule in the matter: 

  
Generally, "an appeal will be considered 
moot unless the rights of the parties will 
be directly affected by the determination 
of the appeal and the interest of the 
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parties is an immediate consequence of 
the judgment" ... . "However, an 
exception to the mootness doctrine 
permits courts to preserve for review 
important and recurring issues which, by 
virtue of their relatively brief existence, 
would be rendered otherwise 
nonreviewable" ... . 

  
* * * There is an issue as to whether the 
Supreme Court properly determined that 
the petitioner demonstrated that Luis G. 
met all the criteria for involuntary assisted 
outpatient treatment (hereinafter AOT), as 
set forth in Mental Hygiene Law § 9.60. 
This issue has a likelihood of recurrence, 
either between the petitioner and Luis G. 
due to his chronic mental illness, or 
between the petitioner and other patients 
who may be the subject of involuntary 
AOT proceedings. In addition, this issue 
would typically evade appellate review, as 
involuntary AOT orders have a maximum 
duration of six months unless extended 
by a subsequent court order (see Mental 
Hygiene Law § 9.60[j][2]; [k]). Further, the 
issue raised on appeal has not been the 
subject of prior appellate review and is 
substantial and novel ... .  

  
The petitioner failed to demonstrate by 
clear and convincing evidence that Luis 
G. met the criteria of Mental Hygiene Law 
§ 9.60(c)(4), as no evidence indicated 
that he was hospitalized twice during the 
36 months prior to the filing of the petition 
for involuntary AOT, as required by 
statute (see Mental Hygiene Law §§ 
9.60[c][4][i], [j][2]). Moreover, the 
petitioner failed to establish by clear and 
convincing evidence that, during the 48 
months prior to the filing of the petition for 
involuntary AOT, Luis G. engaged in any 
act of serious violent behavior toward 
himself or others, or threatened or 
attempted to cause serious physical harm 
to himself or others ... . Matter of Walsh-
Tozer v Luis G, 2014 NY Slip Op 04500, 
2nd Dept 6-18-14 
 

 
 
 

MENTAL HYGIENE LAW/CIVIL 
CONFINEMENT OF DANGEROUS 

SEX OFFENDERS 
  

Before a Sex Offender Can Be Allowed to 
Represent Himself in a Mental Hygiene Law 

Section 10 Proceeding (to Determine 
Whether the Offender Should Be Civilly 

Confined), the Court Must Conduct the Same 
"Searching Inquiry" Required in Criminal and 

Certain Family Court Proceedings to 
Determine Whether the Offender 

Understands the Risks of Going Forward 
Without Counsel 

  
In a full-fledged opinion by Justice Leventhal the 
Second Department determined that the state 
had proven the offender was a dangerous sex 
offender requiring civil confinement.  In so 
finding, the Second Department went through in 
detail the proof required to justify civil 
commitment of a sex offender.  That aspect of 
the opinion is not addressed here.  The offender 
represented himself in the civil commitment 
proceeding.  The Second Department 
determined that, just as in a criminal trial, before 
allowing an offender to proceed pro se, the court 
is required to engage in a "searching inquiry" to 
make sure the offender understands the 
consequences of representing himself.  Because 
no searching inquiry was done here, the Second 
Department determined the offender's waiver of 
his right to counsel was ineffective: 
  

...[A] respondent in a SOMTA (Sex 
Offender Management and Training Act 
[Mental Hygiene Law Section 
10]) proceeding arguably faces an even 
more severe threat to his or her liberty 
than that faced by a criminal defendant. 
When successfully litigated by the State, 
such a proceeding can result in civil 
confinement, after a respondent is 
released from prison, which is involuntary 
and indefinite (see Mental Hygiene Law § 
10.09), and can last the remainder of a 
respondent's life. Therefore, we hold that 
a respondent in a SOMTA proceeding 
can effectively waive his or her statutory 
right to counsel only after the court 
conducts a searching inquiry to ensure 
that the waiver is unequivocal, voluntary, 
and intelligent. Applying these principles 
here, we find that the Supreme Court 
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failed to secure an effective waiver of the 
appellant's right to counsel.* * * 
  
...[T]he appellant could not make an 
intelligent and voluntary choice to waive 
the assistance of counsel without being 
apprised, in any manner, of the dangers 
and disadvantages of self-representation 
... . Indeed, the fact that the appellant was 
alleged to be suffering from a mental 
abnormality requiring confinement to a 
mental institution made it all the more 
imperative that the Supreme Court 
adequately warn him of the risks inherent 
in proceeding pro se, and impress upon 
him the disadvantages of going to trial 
without the assistance of counsel. 
Notwithstanding the concerns voiced by 
the Assistant Attorney General, the 
Supreme Court erroneously insisted that 
it had fulfilled its obligations by merely 
placing on the record that the appellant 
did not want an attorney, that he 
understood he would represent himself, 
and that he could read and write.  Matter 
of State of New York v Raul L, 2014 NY 
Slip Op 04019, 2nd Dept 6-4-14 
  

MENTAL HYGIENE LAW/CIVIL 
CONFINEMENT OF DANGEROUS 

SEX OFFENDERS/EVIDENCE 
  
New Trial Required Because State's Experts 

Testified Based On Hearsay Not 
Demonstrated to Have Been Reliable 

  
The Second Department determined a new civil 
commitment trial was required because the 
experts based their testimony in part upon 
hearsay which had not been demonstrated to be 
reliable: 
  

As recently held by the Court of Appeals 
in Matter of State of New York v Floyd Y. 
(22 NY3d 95, 109), "[d];ue process 
requires any hearsay basis evidence to 
meet minimum requirements of reliability 
and relevance before it can be admitted 
at an article 10 proceeding. In article 10 
trials, hearsay basis evidence is 
admissible if it satisfies two criteria. First, 
the proponent must demonstrate through 
evidence that the hearsay is reliable. 
Second, the court must determine that 
the probative value in helping the jury 

evaluate the [expert's]; opinion 
substantially outweighs [its]; prejudicial 
effect' (cf. Fed Rules Evid rule 703). 
These reliability and substantial relevance 
requirements provide a necessary 
counterweight to the deference juries may 
accord hearsay evidence simply because 
an expert has propounded it."... . 
  
Here, both of the State's experts testified 
to the appellant's convictions, as well as 
unproven acts, which formed the basis of 
their opinion that the appellant suffered 
from a mental abnormality. The experts 
provided considerable hearsay testimony 
concerning these unproven acts, relying, 
inter alia, upon hearsay evidence within 
probation reports and other documents, 
and not personal knowledge. The State 
failed to demonstrate through other 
evidence that the aforementioned 
hearsay testimony was reliable ... . As the 
State failed to establish that the hearsay 
was reliable, the Court need not 
determine whether the probative value of 
such hearsay outweighed its prejudicial 
effect... . Matter of State of New York v 
Walter R, 2014 NY Slip Op 04020, 2nd 
Dept 6=4=14 

  

MENTAL HYGIENE LAW/GUARDIAN 
OF PROPERTY/SOCIAL SERVICES 

LAW/TRUSTS AND ESTATES 
  

Under Mental Hygiene Law, Claim Made for 
Payment from Nursing Home Resident's 

Guardianship Account During Resident's Life 
Had Priority over Claim by Department of 

Social Services After Resident's Death 

  
The First Department, in a full-fledged opinion 
by Justice Acosta, over a dissent, determined 
that a nursing home (Eastchester) which had 
submitted a claim for the resident's (Shannon's) 
care to the resident's guardianship account 
during the resident's life had priority over the 
Department of Social Services, which submitted 
a claim for the resident's care (Medicaid) to the 
resident's estate after death: 

  
Eastchester, a skilled nursing facility, 
admitted Edna Shannon into its care in 
2005. In 2008, due to Shannon's need for 
assistance, and concerns about the 
proper handling of her finances by third 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04019.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04019.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04019.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04020.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04020.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04020.htm


95 
 

parties, Eastchester commenced a 
proceeding pursuant to Mental Hygiene 
Law article 81 to have a guardian 
appointed for her person and property. It 
also filed an application for medical 
assistance for Shannon's nursing home 
costs. In 2009, DSS determined that 
Shannon was eligible for Medicaid, 
effective September 1, 2008. By order 
and judgment entered April 24, 2009, 
Supreme Court appointed Family Service 
Society of Yonkers as her guardian. 
Among other things, the court conferred 
on Family Service Society the authority to 
pay Shannon's nursing home expenses 
and to pay bills after her death. Shannon 
died in December 2011 at age 87. * * * 

  
As Eastchester was to be paid out of the 
guardianship account before any funds 
passed to the estate, its claim had priority 
over DSS's claim.  MHL § 81.44(d) 
provides that, within 150 days of the 
death of an incapacitated person, the 
guardian must serve on the personal 
representative of the decedent's estate, 
or if none, the public administrator or 
chief fiscal officer, a statement of assets 
and notice of claim, and "except for 
property retained to secure any known 
claim, lien or administrative costs of the 
guardianship," deliver all guardianship 
property to the personal representative, 
public administrator, or chief fiscal officer 
(emphasis added). Matter of Shannon, 
2014 NY Slip Op 04452, 1st Dept 6-17-
14 
 

MORTGAGES 
  

Equitable Subrogation in the Context 
of  Funds from One Mortgage Loan Used to 

Pay Off Another Explained 
  
The Second Department explained the doctrine 
of equitable subrogation. Plaintiff had given two 
valid mortgages to one bank, and another bank 
subsequently used a portion of the proceeds of 
its loan to satisfy those mortgages: 
  

Under the doctrine of equitable 
subrogation, where the "property of one 
person is used in discharging an 
obligation owed by another or a lien upon 
the property of another, under such 

circumstances that the other would be 
unjustly enriched by the retention of the 
benefit thus conferred, the former is 
entitled to be subrogated to the position 
of the obligee or lien-holder" ... . Harris v 
Thompson, 2014 NY Slip Op 03487, 
2nd Dept 114 
 

MUNICIPAL LAW/ADMINISTRATIVE 
LAW 

  
Voluntary Firefighter Should Not Have Been 
Suspended Without a Hearing Pursuant to 

the General Municipal Law 
  
The Second Department determined a voluntary 
firefighter was entitled to a hearing pursuant to 
the General Municipal Law.  The firefighter was 
suspended (without a hearing) for six months for 
acting in a disorderly manner in an a manner 
unbecoming a member of the fire department: 
  

...[T]here is no merit to the appellants' 
contention that they did not have to 
comply with the hearing requirements of 
General Municipal Law § 209-l because 
this matter did not involve the petitioner's 
"removal" from the Fire Company. 
Subsection (3) of General Municipal Law 
§ 209-l provides that: 

  
"[r]emovals on the ground of 
incompetence or misconduct, 
except for absenteeism at fires or 
meetings, shall be made only after 
a hearing upon due notice and 
upon stated charges and with the 
right to such officer or member to a 
review pursuant to article seventy-
eight of the civil practice law and 
rules. Such charges shall be in 
writing and may be made by any 
such authority. The burden of 
proving incompetency or 
misconduct shall be upon the 
person alleging the same." 

  
"[A] volunteer firefighter must be afforded 
due process in disciplinary proceedings" 
... . This is true whether the penalty that is 
ultimately imposed entails the firefighter's 
permanent removal from his or her 
position, or a suspension from the 
position. As set forth in General Municipal 
Law § 209-l(5), "[t];he officer or body 
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having the power to remove the person 
charged with incompetence or 
misconduct may suspend such person 
after charges are filed and pending 
disposition of the charges, and after the 
hearing may remove such person or may 
suspend him or her for a period of time 
not to exceed one year" (emphasis 
added). The plain meaning of this 
provision is that a volunteer firefighter 
may only be temporarily suspended, 
without a hearing, from the time that the 
charges are filed until the ultimate 
disposition of the charges, but that a 
hearing is required to actually dispose of 
the charges, and that a final penalty of 
suspension, not to exceed one year, may 
only be imposed after that hearing. 
Consequently, the appellants were 
required to comply with the procedures 
set forth in General Municipal Law § 209-l 
... . Matter of McEvoy v Oyster Bay Fire 
Co No 1, 2014 NY Slip Op 03688, 2nd 
Dept 5-21-14 

  
 

MUNICIPAL LAW/ANNEXATION OF 
LAND 

  
City's Annexation of Town Land Was in the 

Overall Public Interest 
  
The Fourth Department determined the 
annexation of vacant town land by the city was 
demonstrated to be in the overall public interest, 
despite the loss of tax revenue to the town: 
  

The municipality seeking an article 17 
annexation has the burden of proving that 
the annexation is in the overall public 
interest" (...see General Municipal Law § 
712...). "A reviewing court must weigh[ ] 
the benefit or detriment to the annexing 
municipality, the territory proposed to be 
annexed, and the remaining 
governmental unit from which the territory 
would be taken" ... . "Benefit and 
detriment are customarily defined in 
terms of municipal services such as 
police and fire protection, health 
regulations, sewer and water service, 
public utilities and public education" ... . 
"Another factor to consider is whether the 
municipality seeking the annexation and 
the territory proposed to be annexed have 

the requisite unity of purpose and 
facilities to constitute a community' " ... 
.  Matter of City of Fulton v Town of 
Grandby, 2014 NY Slip Op 03371, 4th 
Dept 5-9-14 

 
MUNICIPAL LAW/CIVIL 
PROCEDURE/LACHES 

  
Delay In Bringing Action Seeking to Stop a 

Development Project Which Had Been 
Proceeding for Years Precluded the Grant of 

a Preliminary Injunction, Despite the 
Apparent Legitimate Nature of the 

Allegations 
  
The Third Department determined a preliminary 
injunction halting a development project which 
had been proceeding for years should not have 
been granted.  The development project started 
with the annexation of land by the village, for 
which no referendum had been held.  The action 
brought by the plaintiffs alleged the failure to 
hold the referendum violated local law and 
further alleged a conflict of interest arising from 
the mayor's acquisition of project property  In 
spite of the apparently legitimate grounds for the 
action, the Third Department determined the 
plaintiffs were unlikely to succeed because the 
action was brought so late and the project, 
consequently, had progressed so far: 
  

We are unpersuaded by plaintiffs' 
assertion that, in essence, the failure to 
conduct a referendum leaves the 
annexation subject to being set aside at 
any time in the future without regard to 
any time limitation. Cases involving an 
alleged failure to adhere to a voting 
requirement during an annexation have 
generally been found to be subject to a 
pertinent limitations' period ... . A statute 
of limitations may apply even when 
conduct inconsistent with a statute or the 
state constitution is alleged ... . Simply 
stated, "a [s];tatute of [l];imitations does 
not have the effect of curing the 
underlying wrong, but rather extinguishes 
the right to judicial relief" ... . We need not 
decide the particular limitations' period for 
challenging an annexation made without 
a referendum — whether four months 
(see CPLR 217), six years (see CPLR 
213) or some time in between (see e.g. 
CPLR 9802). Plaintiffs failed to establish 
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a likelihood that a challenge to the 
annexation based upon the failure to 
conduct a referendum would be viable 
where, as here, over seven years have 
passed since the annexation. ... 
  
Next, we consider the 2010 development 
agreement, which plaintiffs contend is 
void because [the mayor] had a conflict of 
interest arising from the 2009 acquisition 
of some project property by himself and 
his parents (see General Municipal Law § 
804). The Second Department, in a case 
affirmed by the Court of Appeals, has 
held that the three-year statute of 
limitations of CPLR 214 (2) applies to 
such a claim ... . The [Mayor's] deeds had 
been a matter of public record since 
2009, before the 2010 development 
agreement was executed. Any conflict 
was known or should have been known 
as of the execution in 2010 of the 
development agreement, which was also 
a public document. This action was not 
brought until 2014. 

  
Long delays can be relevant to the issue 
of whether equitable injunctive relief 
should be granted ... . Although plaintiffs 
allege some unsavory (or worse) conduct 
by certain people involved directly or 
indirectly in the project, it is not clear from 
this record whether they can successfully 
show that the project defendants 
engaged in such conduct so as to prevent 
them from relying on equitable defenses 
such as laches ... . Rural Community 
Coalition Inc v Village of 
Bloomingbury, 2014 NY Slip Op 04110, 
3rd Dept 6-5-14 
 

 
MUNICIPAL LAW/PUBLIC OFFICERS 

LAW 
  

Residents' Petition Alleging Unscrupulous 
Conduct by the Village Mayor, Seeking His 

Removal, Properly Survived Motion to 
Dismiss 

  
The Third Department determined the motion to 
dismiss a petition pursuant to the Public Officers 
Law alleging unscrupulous conduct on the part 
of the village mayor was properly denied" 
  

Public Officers Law § 36 "was enacted to 
enable a town or village to rid itself of an 
unfaithful or dishonest public official" , i.e., 
one who has engaged in "malicious and 
corrupt acts" ..., "unscrupulous conduct or 
gross dereliction of duty or conduct that 
connotes a pattern of misconduct and 
abuse of authority" ... . To that end, "in 
order to state a cause of action under 
Public Officers Law § 36, [the] petition 
must allege that [the] public officer 
engaged in self-dealing, corrupt activities, 
conflict of interest, moral turpitude, 
intentional wrongdoing or violation of a 
public trust" ... . 

  
Here, petitioners allege that respondent, 
among other things, has refused to 
provide necessary funding for the 
Village's police department until the 
various criminal charges against him are 
resolved, resulting in understaffing and 
forcing the department to seek donations 
from local businesses in order to obtain a 
functioning heating system for its building. 
Petitioners further allege that respondent 
has attempted to use his position as 
Mayor and Village Manager to obtain 
"special treatment" from the Village's 
police department with respect to his 
various criminal charges and has 
repeatedly threatened various local law 
enforcement officials with termination or 
disciplinary action for pursuing such 
charges against him. Indeed, upon 
reviewing the November 2013 
surveillance video annexed to the 
petition, respondent — in addition to 
uttering numerous racist remarks — may 
be heard reminding officers, "You still 
work for me, don't you?", advising officers 
that he would make sure that they "pa[id] 
for it" (an apparent reference to his 
detention), threatening that he would "do 
something tomorrow" about the manner in 
which he was being treated and, finally, 
warning the officers, "[Y]ou . . . guys 
[screwed] my life up — it's on. It's on. It's 
on. It's on." Petitioners also allege that 
respondent — without approval of the 
Village's board of trustees — awarded a 
"suspiciously low," no-bid contract to a 
local firm to demolish the Village's former 
justice court building and dispose of the 
resulting debris. According to petitioners, 
"[t]he debris from the demolition was 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04110.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04110.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04110.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04110.htm


98 
 

laden with asbestos, and was illegally 
dumped near drinking wells in violation of 
numerous environmental laws," thereby 
exposing the Village to fines and legal 
fees estimated to exceed 
$200,000. Matter of Greco v Jenkins, 
2014 NY Slip Op 04847, 3rd Dept 6-26-
14 
 

NEGLIGENCE 
  

Question of Fact Whether Defendants 
Assumed a Duty of Reasonable Care When 

Escorting Elderly Plaintiff to His Car at Night 
  
The Third Department determined a question of 
fact had been raised about whether defendants 
assumed a duty of reasonable care when 
escorting the elderly plaintiff to his car at 
night.  Plaintiff tripped and fell while being 
escorted by a hospital security guard after 
plaintiff had been treated at the 
hospital.  Plaintiff asked for the escort: 
  

Plaintiffs did ...raise a factual issue as to 
whether defendants assumed a duty of 
reasonable care regarding the escort 
provided. Under the assumed duty 
theory, "the question is whether 
defendant[s'] conduct placed plaintiff in a 
more vulnerable position than plaintiff 
would have been in had defendant[s] 
done nothing" ... . While there was 
conflicting proof, on this cross motion by 
defendants for summary judgment we 
"must view the evidence in a light most 
favorable to the nonmoving party and 
accord that party the benefit of every 
reasonable inference from the record 
proof" ... . Plaintiff characterized the 
lighting conditions when he was ready to 
leave the emergency room as "pitch 
black," prompting him to ask for 
assistance. The security guard who was 
summoned had previously escorted 
people from the emergency room to off-
premises parking and thus was familiar 
with conditions in the area. Plaintiff kept a 
hand on his wife's shoulder as they 
walked assisting his stability. Although 
the security guard had a flashlight, he did 
not turn it on and did not walk next to 
plaintiffs. Plaintiff recalled that, just before 
he fell, he stated to the security guard 
that he could barely see because of the 

darkness, but the guard made a gesture 
ostensibly indicating that it was safe to 
proceed and, as plaintiff did so, he 
immediately stepped into the crack or 
depression and fell. Accepting such proof 
and the reasonable inferences therefrom, 
a jury could conclude that plaintiff would 
have proceeded more cautiously had he 
not relied on an individual familiar with the 
area who apparently gestured for him to 
continue despite the poor visibility ... 
. Giglio v Saratoga Care Inc, 2014 NY 
Slip Op 02994, 3rd Dept 5-1-14 

  
Plaintiff Deemed to Be In the Foreseeable 
Zone of Danger Re: a Fireworks Display 

  
The Third Department determined questions of 
fact precluded summary judgment in a case 
stemming from a malfunction of a fireworks 
display.  The malfunction caused a projectile to 
fly horizontally toward plaintiff who injured her 
arm in attempting to protect her daughter from 
the projectile. Supreme Court had dismissed the 
action as unforeseeable because the projectile 
travelled beyond the usual zone of danger. 

  
To establish a prima facie case of 
negligence, the plaintiff is required to 
demonstrate that the defendant owed a 
duty to him or her, that the defendant 
breached that duty and that such breach 
was a proximate cause of the injuries 
sustained ... . "The existence and scope 
of [the] alleged tortfeasor's duty is, in the 
first instance, a legal question for 
determination by the court" — giving due 
consideration to "whether the relationship 
of the parties is such as to give rise to a 
duty of care, whether the plaintiff was 
within the zone of foreseeable harm and 
whether the accident was within the 
reasonably foreseeable risks" ... . Once it 
is determined that a particular duty exists, 
whether — and the extent to which — 
that duty was breached and whether any 
such breach was a proximate cause of 
the plaintiff's injuries generally are factual 
issues for the trier of fact to resolve ... . 
  
Here, defendants possessed, furnished, 
set up and ignited "a large supply of 
dangerous fireworks" ... and, as such, 
were bound to exercise "a high degree of 
care" in order to prevent injury to others 
... . As to the foreseeability of a 
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malfunction, one of defendants' 
representatives testified at his 
examination before trial that, although he 
had not experienced a "blow by" prior to 
the Ticonderoga show, such an event 
was "an occurrence in the industry," that 
"the chance for a malfunction [was] 
obviously there" and that malfunctions 
can be dangerous. As to whether plaintiff 
was in the zone of foreseeable harm, 
plaintiff estimated that she was sitting 
approximately 700 feet from where the 
shells were being launched (well outside 
the purported safety radius) and, as noted 
previously, acknowledged that the debris 
from the first malfunctioning shell did not 
reach her location. Plaintiff also testified, 
however, that the second shell exploded 
"[v]ery close" to where she was sitting, 
causing sparks to land around her group, 
and one of defendants' representatives 
conceded that "hot flaming debris" from 
this second shell was propelled into the 
crowd of spectators. Further, when 
plaintiff returned to the ball field the 
following day, she observed scorch marks 
on the grass — presumably caused by 
flaming debris from the detonated shell — 
approximately 20 feet away from where 
she had been sitting. Moreover, the police 
report prepared in this matter makes 
reference to a witness who claimed that 
the second shell exploded "15-20 feet 
away from the civilians sitting by 
Burgoyne [R]oad." Under these 
circumstances, we are satisfied that 
plaintiff was within the zone of 
foreseeable harm ... . Accordingly, 
Supreme Court erred in finding that 
defendants owed no duty to 
plaintiff.  Evarts v Pyro Eng'g Inc, 2014 
NY Slip Op 02996, 3rd Dept 5-1-14 
  

  
Defect Not Trivial as a Matter of Law 

  
The Fourth Department determined defendant 
failed to establish a defect in pavement was 
trivial as a matter of law: 
  

Here, we conclude that defendant failed 
to meet its initial burden of establishing 
that the defect was trivial and 
nonactionable as a matter of law ... . The 
photographs submitted in support of 
defendant's motion depict a lengthy edge 

in the pavement that was more than two-
thirds of an inch deep and spanned the 
width of the painted walking area 
adjacent to the designated handicapped 
parking space ... . Defendant also 
submitted plaintiff's deposition testimony, 
in which she testified that her right foot 
caught on "a quite high ledge" in the 
pavement at the rear of the parking space 
... . Although defendant characterizes the 
edge as "a small, rounded lip in the 
pavement," the photographs depict 
crumbling asphalt, and the edge appears 
to be irregular, jagged and abrupt as 
opposed to gradual ..., where the trivial 
defect involved " a small area' " of a " 
cracked and crumbly' " curb that "had no 
measurable depth,' " plaintiff's deposition 
testimony and the photographs in this 
case, particularly the photographs 
depicting the area closest to plaintiff's 
vehicle, suggest a measurable edge in 
the pavement that could pose a tripping 
hazard. Lupa v City of Oswego, 2014 
NY Slip Op 03055, 4th Dept 5-2-14 

  
  

No Liability for Injury to Child Who Suddenly 
Darted Out Into Traffic 

  
The Fourth Department determined all causes of 
action arising from a child's darting out into 
traffic should be dismissed. There was no 
evidence the driver who struck the child (Hosley) 
was negligent.  And there was no evidence the 
adults in the car from which the child darted into 
traffic (Ricks and Still) were negligent.  The 
driver parked the car intending to escort the 
child to her school bus: 
  

Specifically, the evidence establishes as 
a matter of law that, "without looking in 
the direction of oncoming traffic" ..., the 
child darted from behind the front of Still's 
parked vehicle, "directly into the path of" 
Hosley's vehicle, leaving Hosley "unable 
to avoid contact with the [child]" ..., and 
plaintiff failed to raise an issue of fact ... . 
Contrary to plaintiff's contention, the 
record does not establish that there is an 
issue of fact whether Hosley operated her 
vehicle in a negligent manner. Rather, the 
record establishes as a matter of law that 
Hosley acted as a reasonably prudent 
person when she slowed her rate of 
speed immediately upon seeing the 
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parked vehicle ahead, and that she 
proceeded with caution while attempting 
to pass it safely on the left ... . 
  
With respect to the motion of Ricks and 
Still, we note that "[t]he operator of a 
private passenger vehicle owes to his 
passengers a duty of reasonable care [in] 
providing a safe place to alight" ... . Ricks 
and Still met their initial burden on their 
motion by establishing that Ricks did not 
breach that duty to the child when, 
intending to escort the child, he parked 
the vehicle against the curb on a side 
street. Plaintiff's "[m]ere conclusions, 
expressions of hope or unsubstantiated 
allegations" asserted in opposition to the 
motion failed to raise an issue of fact ... 
. Green v Hosley, 2014 NY Slip Op 
03066, 4th Dept 5-2-14 
 

Allegation Plaintiff Driver Stopped Suddenly 
for No Reason Raised a Question of Fact 

About Whether the Driver Who Struck 
Plaintiff's Vehicle from Behind Was Negligent 
  
The Second Department determined defendant 
driver (Catania) whose vehicle struck plaintiff's 
vehicle from behind had raised a question of fact 
about whether there was a non-negligent 
explanation for the collision.  Defendant alleged 
plaintiff stopped suddenly for no reason: 
  

The Supreme Court erred in granting the 
plaintiff's motion for summary judgment 
on the issue of liability. Although the 
plaintiff's affidavit in support of the motion 
demonstrated that his vehicle was struck 
in the rear, thus raising an inference of 
Catania's negligence, the plaintiff's 
submissions, which included a transcript 
of Catania's deposition testimony, 
revealed a triable issue of fact as to 
whether Catania had a nonnegligent 
explanation for the collision. Catania 
testified at his deposition that his vehicle 
was stopped at a traffic light at a distance 
of approximately eight feet behind the 
plaintiff's vehicle. When the light changed 
to green, Catania maintained a safe 
distance between the two vehicles, but 
the plaintiff came to an abrupt stop for no 
apparent reason when there was no 
pedestrian or vehicular traffic in front of it, 
and the two vehicles collided. Under 
these circumstances, a triable issue of 

fact exists... . Fernandez v Babylon Mun 
Solid Waste, 2014 NY Slip Op 03230, 
2nd Dept 5-7-14 
  
  

Tenant's Common Law Duty to Keep 
Sidewalk on the Premises Safe Applies Even 

Though Another Party Agreed to Maintain 
the Sidewalk in Its Lease 

  
The First Department noted that a tenant has a 
common law duty to keep a sidewalk on the 
leased premises safe, even if another party is 
obligated to maintain the sidewalk in its lease. 
Plaintiff slipped and fell on ice on the sidewalk: 
  

It is well established that a tenant owes a 
common-law duty of reasonable care to 
maintain the demised premises in a 
reasonably safe condition, independent of 
any obligation that might be imposed by 
the existence of a lease ... . The fact that 
nonparty C.L.B. #6 Inc. (CLB#6) was 
required to maintain the sidewalk under 
its lease with the landlord is irrelevant to 
CLB's common-law duty to maintain the 
demised premises ... . Additionally, 
whether a gas station was also a tenant 
of the premises is also irrelevant to CLB's 
duty ... . Because CLB never produced 
the lease between itself and CLB#6, 
which might reflect whether the subject 
sidewalk was part of the demised 
premises, it failed to establish prima facie 
that it owed no duty to maintain the 
subject sidewalk ... . Williams v Esor 
Realty Co, 2014 NY Slip Op 03343, 1st 
Dept 5-8-14 

  
  

Question of Fact About Whether Skater 
Assumed the Risk of a Collision with a 
Skating Guard Who May Have Acted 

Recklessly 
  
The Second Department determined a skater 
may not have assumed the risk of a collision 
with a skating guard.  There was a question of 
fact about whether the skating guard had acted 
recklessly: 
  

Voluntary participants in a sport or 
recreational activity "may be held to have 
consented, by their participation, to those 
injury-causing events which are known, 
apparent or reasonably foreseeable 
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consequences of the participation" ... . 
Although collisions between skaters are a 
common occurrence, and thus an 
inherent risk to ice skating ..., 
"participants do not consent to acts which 
are reckless or intentional" ..., or to any 
"unassumed, concealed or unreasonably 
increased risks" ... . 
Here, the evidence submitted by the City 
in support of its motion failed to establish 
as a matter of law that the injury-causing 
event was a known, apparent, or 
reasonably foreseeable consequence of 
the plaintiff's participation in the sport. 
The City's submissions raised questions 
of fact as to whether the conduct of its 
employee, the skating guard who 
allegedly caused the plaintiff's accident, 
was reckless or intentional and 
unreasonably increased the risk of a 
collision ... . Kats-Kagan v City of New 
York, 2014 NY Slip Op 03235, 2nd Dept 
5-7-14 

  
Intentional Conduct Cannot Be the Basis for 
a Negligent Infliction of Emotional Distress 

Cause of Action 
  
The Second Department determined a cause of 
action for negligent infliction of emotional 
distress cannot be based upon intentional 
conduct.  Plaintiff alleged he was attacked with a 
hammer by the defendant: 
  

A cause of action to recover damages for 
negligent infliction of emotional distress, which 

no longer requires physical injury as a 
necessary element, "generally must be premised 
upon the breach of a duty owed to [the] plaintiff 

which either unreasonably endangers the 
plaintiff's physical safety, or causes the plaintiff 

to fear for his or her own safety" ... . "Such a 
claim must fail, where, as here, no allegations of 

negligence appear in the pleadings'" ... . Here 
the plaintiff's allegations in the verified complaint 

that the defendant "deliberately and violently" 
attacked him with a hammer, while using racial 
and ethnic slurs, are premised on intentional 
conduct and not negligence. Accordingly, the 

Supreme Court properly granted that branch of 
the defendant's motion which was to dismiss the 

complaint pursuant to CPLR 3211(a)(7) for 
failure to state a cause of action. Santana v 

Leith, 2014 NY Slip Op 03251, 2nd Dept 5-7-
14 

 

 Question of Fact Whether Elevator Company 
Had Constructive Notice of "Misleveling 

Condition"/Question of Fact About 
Applicability of Res Ipsa Loquitur Doctrine 

  
The First Department determined questions of 
fact had been raised about whether an elevator 
company, which exclusively maintained and 
repaired the elevator, had constructive notice of 
the "misleveling condition."  In addition there 
was a question of fact about the applicability of 
the res ipsa loquitur doctrine: 
  

An elevator company that agrees to 
maintain an elevator may be liable to a 
passenger for failure to correct conditions 
of which it has knowledge or failure to use 
reasonable care to discover and correct a 
condition which it ought to have found ... . 

  
Plaintiffs raised a triable issue of fact as 
to whether defendants had constructive 
notice of the misleveling condition or with 
reasonable care could have discovered 
and corrected the condition, by submitting 
the affidavit of their expert, who reviewed 
defendants' repair tickets and concluded 
that they revealed conditions related to 
the elevator's leveling function. * * * 
  
Issues of fact exist as to whether the 
doctrine of res ipsa loquitur applies here. 
The expert testimony conflicts as to 
whether the misleveling of the elevator 
would not ordinarily occur in the absence 
of negligence. It is, however, undisputed 
that defendants were exclusively 
responsible for maintenance and repair of 
the elevator, and the record is devoid of 
any evidence that plaintiff contributed to 
its misleveling... . McLaughlin v 
Thyssen Dover El Co, 2014 NY Slip Op 
03440, 1st Dept 5-13-14 
  

  
City Administrative Code Provision 

Requiring a Building Owner to Maintain and 
Be Responsible for the Safe Condition of a 

Building Is Not Specific Enough to Form the 
Basis of  Negligence Cause of Action 

  
The Second Department determined plaintiffs 
did not raise a question of fact on a premises 
liability cause of action based upon alleged city 
administrative code violations, but did raise a 
question of fact concerning the building owner's 
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common law negligence.  Infant plaintiff fell over 
a railing on a landing to a set of stairs outside of 
the apartment building: 
  

Administrative Code §§ 27-375 and 27-
376 do not apply to the subject exterior 
stairs because the stairs were not 
[*2]"used as exits in lieu of interior stairs" 
(Administrative Code § 27-376...). "Exit" 
is defined by the Administrative Code as 
a "means of egress from the interior of a 
building to an open exterior space" 
(Administrative Code of City of NY § 27-
232). The stairway was outside the 
parameters of the building and did not 
provide a means of egress from the 
interior of the building to an open exterior 
space ... . Moreover, the plaintiffs' 
contention that the stairs violated 
Administrative Code §§ 27-127 and 27-
128 is without merit. Those sections 
"merely require that the owner of a 
building maintain and be responsible for 
its safe condition," and do not constitute a 
sufficiently specific statutory predicate for 
liability ... . In addition, Administrative 
Code § 17-123, which concerns window 
guards, is inapplicable to the facts of this 
case. Friedman v 1953 Realty Co, 2014 
NY Slip Op 03480, 2nd Dept 5-14-14 
  

Question of Fact Whether Snow Removal 
Efforts Created or Exacerbated Icy Condition 
  
The Second Department determined summary 
judgment should not have been granted in favor 
of the property owner in a slip and fall case.  The 
plaintiff slipped on ice on metal vault doors in the 
sidewalk in front of defendants' restaurant.  The 
defendants failed to demonstrate that their snow 
removal efforts did not create or exacerbate the 
condition: 
  

A property owner that elects to engage in 
snow removal activities must act with 
reasonable care so as to avoid creating a 
hazardous condition or exacerbating a 
natural hazard created by a storm ... . 
Contrary to the defendants' contention, 
they failed to demonstrate their prima 
facie entitlement to judgment as a matter 
of law, as they failed to establish that the 
snow removal efforts that were 
undertaken prior to the accident neither 
created nor exacerbated the allegedly 
hazardous icy condition which caused the 

plaintiff to fall.. . Gwinn v Christina's 
Polish Rest Inc, 2014 NY Slip Op 
03485, 2nd Dept 5-14-14 
  

  
Defendants Who Struck Plaintiff's Vehicle 
When Plaintiff Pulled Out of a Parking Lot 

Entitled to Summary Judgment 
  
The Second Department determined summary 
judgment had been properly granted to the 
defendants ("Dunn defendants").  The defendant 
driver had the right of way and struck plaintiff's 
vehicle when plaintiff pulled out of a parking 
lot.  The court explained the operative principles: 
  

There can be more than one proximate 
cause of an accident and, thus, on their 
motion for summary judgment, the Dunn 
defendants had the burden of 
establishing freedom from comparative 
negligence ... . While a driver is required 
to "see that which through proper use of 
[his or her] senses [he or she] should 
have seen" ..., a driver who has the right-
of-way is entitled to anticipate that other 
drivers will obey the traffic laws requiring 
them to yield to the driver with the right-
of-way... .. In addition, "a driver with the 
right-of-way who has only seconds to 
react to a vehicle which has failed to yield 
is not comparatively negligent for failing 
to avoid the collision" ... . 

  
Here, the Dunn defendants established 
their prima facie entitlement to judgment 
as a matter of law by establishing that the 
injured plaintiff failed to yield the right-of-
way to the Dunn vehicle, which was 
legally proceeding westbound on 
Montauk Highway with the right-of-way, 
and that Danielle Costella Dunn was free 
from comparative negligence since she 
had only had seconds to react ... . Kenda 
v Dunn 2014 NY Slip Op 03494, 2nd 
Dept 5-14-14 
  
  

Plaintiff Bicyclist Entitled to Summary 
Judgment---Defendant Driver Made a Left 

Turn into a Parking Lot When Plaintiff Was 
Riding in Oncoming Lane 

  
The Second Department determined summary 
judgment was properly granted to plaintiff 
bicyclist who was struck by defendants' 
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vehicle.  Defendant driver (Robert) made a left 
turn into a parking lot when plaintiff was riding in 
the oncoming lane: 
  

"There can be more than one proximate 
cause [of an accident] and thus, the 
proponent of a summary judgment motion 
has the burden of establishing freedom 
from comparative negligence as a matter 
of law" ... . Consequently, "[t]o prevail on 
a motion for summary judgment on the 
issue of liability in an action alleging 
negligence, a plaintiff has the burden of 
establishing, prima facie, not only that the 
defendant was negligent, but that the 
plaintiff was free from comparative fault" 
... . 

  
Here, the plaintiff established his prima 
facie entitlement to judgment as a matter 
of law by submitting evidence that Robert, 
who testified at his deposition that he did 
not see the plaintiff until seconds before 
the impact, was negligent in violating 
Vehicle and Traffic Law §§ 1141 and 
1163(a) by making a left turn into the path 
of oncoming traffic without yielding the 
right of way to the plaintiff when the turn 
could not be made with reasonable safety 
... . The plaintiff also demonstrated that 
Robert's negligence was the sole 
proximate cause of the accident and that 
he was not comparatively at fault in the 
happening of the accident through his 
deposition testimony that he saw Robert's 
vehicle stopped and waiting to make the 
turn, slowed down in response, stood up 
on his pedals to make eye contact with 
Robert to ensure that Robert was aware 
of his presence, and continued riding 
when he believed that Robert had made 
eye contact with him. Further, the plaintiff 
testified that, upon seeing Robert 
commence making the left turn in front of 
him, he immediately attempted to apply 
his brakes and maneuver around Robert's 
vehicle, but there was an insufficient 
amount of time to successfully do so ... 
. Sirlin v Schreib, 2014 NY Slip Op 
03504, 2nd Dept 5-14-14 

  
 
 
 

Out-of-Possession Landlord Not Liable for 
Injury Caused by Trash Compactor on 

Property 
  
The First Department determined an out-of-
possession landlord had no liability for an injury 
caused by a trash compactor located on the 
property: 
  

[Defendant] demonstrated that as an out-
of-possession owner it had no 
responsibility for the complained-of 
defect, because the defect was not a 
significant structural or design defect that 
was contrary to a specific statutory safety 
provision ... . In support of his position 
that the trash compactor is a structural 
component of the building, plaintiff cited 
Administrative Code of City of NY § 27-
232 (defining "Service Equipment" to 
include "refuse disposal"). However, that 
provision is not a safety provision. 
Plaintiff's argument that as an out-of-
possession owner [defendant] remained 
liable for any dangerous condition that 
existed at the time it net leased the 
building---four years before the accident--
-is unavailing, since the net lessee "had 
reasonable time to discover and remedy 
the defect" after the conveyance of the 
property interests ... . Humareda v 550A 
E 87th St LLC, 2014 NY Slip Op 03584, 
1st Dept 5-15-14 

  
 Plaintiff Struck by Piece of Building-Facade-

-Questions of Fact Re: Negligent Building 
Maintenance and Constructive Notice of the 

Defect 
  
The First Department determined the common 
law negligence cause of action should not have 
been dismissed.  Plaintiff was struck by a piece 
of a facade on a building which fell.  Questions 
of fact were raised about whether the building 
was properly maintained and whether the 
defendant had constructive notice of the defect. 
Plaintiff was not, however, entitled to summary 
judgment under the res ipsa loquitur doctrine: 
  

...[T]he common-law negligence claim 
should be reinstated. While defendant 
established that it did not create or have 
actual notice of any defect in the facade, 
it failed to establish that it exercised 
reasonable care in maintaining the facade 
of the building through a program of 
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inspection. Defendant's managing 
member testified only that he would 
observe the exterior facade of the 
building as he walked past the building, 
and plaintiff's engineer opined that even a 
cursory inspection would have disclosed 
the issues that required repair. Thus, the 
record presents an issue of fact as to 
whether defendant exercised reasonable 
care in maintaining the facade, and 
whether constructive notice may be 
imputed ... . 
  
Further, while plaintiff may be entitled to 
invoke the doctrine of res ipsa loquitur at 
trial ..., since the inference of negligence 
arising from plaintiff's circumstantial proof 
is not inescapable, she is not entitled to 
partial summary judgment in her favor... 
. Stubbs v 350 E Fordham Rd LLC, 
2014 NY Slip Op 03924, 1st Dept 5-29-
14 
  

Out-of-Possession Landlord Not Liable for 
Slip and Fall---Alleged Violation of a General 
Safety-Related Code Provision Not Sufficient 

Basis for Suit 
  
The Second Department determined the out-of-
possession landlord (Realty defendants) could 
not be liable for a slip and fall on a wet surface 
in a restaurant.  The court noted that the alleged 
violation of a code provision requiring that a 
premises be maintained in a safe condition was 
not specific enough to be the basis of the suit: 
  

Generally, an out-of-possession owner or 
lessor is not liable for injuries that occur 
on its premises unless it has retained 
control over the premises and is obligated 
by contract or statute to maintain or repair 
the premises ... . Here, the appellants 
established the prima facie entitlement of 
the Realty defendants to judgment as a 
matter of law by demonstrating that the 
Realty defendants had relinquished 
control of the premises and were not 
contractually bound to maintain or repair 
the leased premises ... . 

  
In opposition, the plaintiff failed to raise a 
triable issue of fact. While the Realty 
defendants retained a right to reenter the 
premises, the plaintiff failed to raise a 
triable issue of fact as to whether they 
violated any specific statutory provision ... 

. In this regard, the provision of the 
Administrative Code of the City of New 
York which the plaintiff contends was 
violated by the Realty defendants is 
nonspecific and reflects only a general 
duty to maintain the premises in a safe 
condition ... . McNeil v HMB E 40th St 
Corp, 2014 NY Slip Op 03804, 2nd Dept 
5-28-14 
  

Defendant Did Not Make a Sufficient 
Showing to Warrant Summary Judgment 

Under the Storm in Progress Rule 
  
The Second Department determined defendant 
was not entitled to summary judgment under the 
storm in progress rule.  The evidence 
concerning the weather was inconsistent and 
defendant did not demonstrate that the snow 
removal efforts did not exacerbate the 
hazardous condition: 
  

"Under the so-called storm in progress' 
rule, a property owner will not be held 
responsible for accidents occurring as a 
result of the accumulation of snow and 
ice on its premises until an adequate 
period of time has passed following the 
cessation of the storm to allow the owner 
an opportunity to ameliorate the hazards 
caused by the storm" ... . However, even 
if a storm is ongoing, once a property 
owner elects to remove snow, it is 
required to act with reasonable care so as 
to avoid creating a hazardous condition or 
exacerbating a natural hazard created by 
the storm ... . 
  
Contrary to the defendant's contention, he 
failed to establish his prima facie 
entitlement to judgment as matter of law 
based on the storm in progress rule. The 
evidence he relied upon which included, 
inter alia, climatological data from a 
nearby location, was inconsistent and 
contradicted the deposition testimony of 
the parties ... . Since the evidence 
submitted by the defendant was in 
conflict, it could not establish, as a matter 
of law, that the storm in progress rule 
applied ... . 

  
The defendant also failed to make a 
prima facie showing that the snow 
removal efforts he and his family 
undertook prior to the accident, while it 
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was still snowing, did not create or 
exacerbate the hazardous condition 
which allegedly caused the plaintiff ... to 
fall ... . Yassa v Awad, 2014 NY Slip Op 
03828, 2nd Dept 5-28-14 
  
  

3-Inch Wide 1/2-Inch Deep Chip in Step Was 
a Trivial Defect 

  
The Second Department determined a 3-inch 
wide, 1/2-inch deep chip in a step, which was 
not on the walking surface, constituted a trivial 
defect as a matter of law: 
  

"[W];hether a dangerous or defective 
condition exists on the property of 
another so as to create liability depends 
on the peculiar facts and circumstances 
of each case and is generally a question 
of fact for the jury" ... . "However, a 
property owner may not be held liable in 
damages for trivial defects, not 
constituting a trap or nuisance, over 
which a pedestrian might merely stumble, 
stub his or her toes, or trip" ... . In 
determining whether a defect is trivial as 
a matter of law, the court must examine 
all of the facts presented, "including the 
width, depth, elevation, irregularity and 
appearance of the defect along with the 
time, place and circumstance' of the 
injury" ... . "[T];here is no minimal 
dimension test' or per se rule that a defect 
must be of a certain minimum height or 
depth in order to be actionable" ... . 
"Photographs which fairly and accurately 
represent the accident site may be used 
to establish that a defect is trivial and not 
actionable" ... . Zelichenko v Oriental 
Blvd LLC, 2014 NY Slip Op 03829, 2nd 
Dept 5-28-14 

 
Doctrine of Primary Assumption of Risk 
Applies to Informal Game of Catch on a 

Paved Handball Court 
  
The First Department determined the doctrine of 
primary assumption of risk applied where 
plaintiff tripped on the raised, cracked, uneven 
edge of a sidewalk adjacent to the paved 
handball court where he was playing catch with 
a friend: 
  

The doctrine of primary assumption of 
risk provides that a voluntary participant 

in a sporting or recreational activity 
"consents to those commonly appreciated 
risks which are inherent in and arise out 
of the nature of the sport generally and 
flow from such participation" ... . This 
includes risks associated with the 
construction of the playing surface, 
including risks involving less than optimal 
conditions .. . "If the risks are known by or 
perfectly obvious to the player, he or she 
has consented to them and the property 
owner has discharged its duty of care by 
making the conditions as safe as they 
appear to be" ... . 
  
The assessment of awareness must take 
place against a particular plaintiff's skill 
and experience ... . Here, the 26-year-old 
plaintiff was familiar with the risks 
inherent in the sport of football, such as 
the risk of falling while running to catch a 
ball. He had been to Jerome Playground 
South to play football or baseball at least 
15 times previously and was generally 
aware of defects in the park. Although 
plaintiff alleges that he did not see the 
particular defect that caused him to trip 
before he fell, cracks in the concrete were 
visible to a person walking by and nothing 
covered or concealed the open and 
obvious condition. Given these 
circumstances, the primary assumption of 
risk doctrine is applicable "because 
plaintiff was involved in an athletic activity 
at a designated venue and was aware of 
the perfectly obvious risk of playing on 
the cracked court"... . Latimer v City of 
New York, 2014 NY Slip Op 03954 1st 
Dept 6-3-14 

  
  

Plaintiff Assumed the Risk of Stepping on 
Running Treadmill 

  
The Second Department determined plaintiff had 
assumed the risk of injury from stepping on a 
treadmill the prior user had left running: 
  

The doctrine of primary assumption of 
risk provides that a voluntary participant 
in a sporting or recreational activity 
consents to those commonly appreciated 
risks which are inherent in and arise out 
of the nature of the sport generally and 
flow from such participation ... . This 
encompasses risks associated with the 
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construction of the playing field, the 
activity engaged in, and the surface and 
any open and obvious conditions on it ... . 
The doctrine has been applied in cases 
involving injuries sustained in gyms and 
fitness centers ... . Awareness of the risk 
of engaging in a particular activity is "to 
be assessed against the background of 
the skill and experience of the particular 
plaintiff" ... . The doctrine, however, does 
not serve as a bar to liability if the risk is 
unassumed, concealed, or unreasonably 
increased ... . * * * 

  
As the risks of using a treadmill were 
obvious and apparent to the plaintiff, she 
consented to them, and the defendant 
discharged its duty of care by making the 
conditions as safe as they appeared to be 
... . DiBenedetto Town Sports Intl LLC, 
2014 NY Slip Op 03974, 2nd Dept 6-4-
14 

 
Plaintiff Who Had Right of Way Should Have 

Been Granted Summary Judgment 
  
The Second Department determined summary 
judgment should have been granted in an 
intersection collision case.  The plaintiff had the 
right of way and defendants' vehicle failed to 
yield.  No question of fact was raised about 
plaintiff's comparative fault: 
  

The operator of a vehicle with the right-of-
way is entitled to assume that the 
opposing driver will obey the traffic laws 
requiring him or her to yield ... . However, 
a driver who has the right-of-way has a 
duty to exercise reasonable care to avoid 
a collision with another vehicle already in 
the intersection, including keeping a 
proper lookout and to see what can be 
seen through the proper use of his or her 
senses ... . "Although a driver with a right-
of-way also has a duty to use reasonable 
care to avoid a collision, . . . a driver with 
the right-of-way who has only seconds to 
react to a vehicle which has failed to yield 
is not comparatively negligent for failing 
to avoid the collision" ... . Bennett v 
Granata, 2014 NY Slip Op 03968, 2nd 
Dept 6-4-14 
  
  

 

Knowledge that Water Will Be Tracked In Is 
Not Constructive Knowledge of a Dangerous 
Condition---Property Owner Is Not Required 

to Cover All of the Floor with Mats or 
Continuously Mop Up Tracked-In Rain 

  
In reversing Supreme Court and granting 
summary judgment to the defendant, the 
Second Department noted that knowledge that 
water might be tracked in when it rains was not 
sufficient to demonstrate constructive knowledge 
of a dangerous condition: 
  

The defendants established their prima 
facie entitlement to judgment as a matter 
of law by demonstrating that they did not 
create the allegedly dangerous condition 
of accumulated water on the floor upon 
which the plaintiff slipped and fell, or have 
actual or constructive notice of the 
condition ... . In opposition, the plaintiff 
failed to raise a triable issue of fact. The 
defendants were not required to cover all 
of the floor with mats or continuously mop 
up all moisture resulting from tracked-in 
rain ... . Moreover, "[a]; general 
awareness that water might be tracked 
into a building when it rains is insufficient 
to impute to the defendants constructive 
notice of the particular dangerous 
condition" ... . Sarandrea v St Charles 
School, 2014 NY Slip Op 03999, 2nd 
Dept 6-4-14 

 
Internally Inconsistent Verdict Properly Set 

Aside 
  
The Fourth Department determined Supreme 
Court properly set aside the verdict and ordered 
a new trial.  The jury had found that plaintiff's 
negligence was not a substantial factor in 
causing her injuries but attributed 30% of the 
fault to the plaintiff: 
  

...[W]e conclude that the verdict was 
internally inconsistent inasmuch as the 
jury found that plaintiff's negligence was 
not a substantial factor in causing her 
injuries, but also attributed 30% of the 
fault to plaintiff ... . Such an internal 
inconsistency in a verdict can be 
remedied "only . . . upon further 
consideration by the jury . . . or by a new 
trial" ... . Here, of course, the jury had 
been discharged by the time of plaintiff's 
motion, and thus it was too late to require 
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the jury to reconsider its answers to the 
interrogatories on the verdict sheet. 
  
Although plaintiff failed to object to the 
inconsistency in the verdict before the 
jury was discharged ..., we conclude that, 
under the circumstances of this case, the 
court did not abuse its discretion in 
setting aside the verdict and ordering a 
new trial ... . Allen v Lowczus, 2014 NY 
Slip Op 04288, 4th Dept 6-13-14 

  
Absentee Landlord Granted Summary 

Judgment in Lead-Paint Exposure Case---No 
Constructive Notice 

  
The Fourth Department, over a dissent, 
determined summary judgment was properly 
granted to an absentee landlord in a lead-paint 
exposure case.  The landlord had never seen 
the property: 
  

Defendant and his wife acquired the 
property by deed in January 1993, and 
they took title to the property as tenants 
by the entirety. Defendant's wife died in 
2004. Defendant testified at his 
deposition that his participation in the 
acquisition of the property was as an 
accommodation to the financial situation 
of his wife's son and her nephew. 
Defendant denied that he had anything to 
do with the property and asserted that he 
was only an owner "on paper." Defendant 
never saw the property, never went there, 
never received any rent, did not know that 
a child resided there and never received 
any correspondence related thereto. 
Defendant did not execute any lease 
agreements with respect to the property. 
"To establish that a landlord is liable for a 
lead-paint condition, a plaintiff must 
demonstrate that the landlord had actual 
or constructive notice of, and a 
reasonable opportunity to remedy, the 
hazardous condition" ... . Hamilton v 
Picardo, 2014 NY Slip Op 04290, 4th 
Dept 6-13-14 

  
 
 
 
 
 
 

State's Placement of a Stop Sign and the 
Resulting Difficulty in Seeing Oncoming 
Traffic was a Concurrent Cause of the 

Accident which Was Not Superseded by the 
Negligence of the Drivers 

  
The Fourth Department determined the state 
was properly held partially liable for an accident 
at an intersection.  Plaintiff was a passenger in a 
car (driven by Kiczewski) which, after stopping, 
entered an intersection where it was struck by a 
truck (driven by Martin) with the right of 
way.  Plaintiff alleged the placement of the stop 
sign (by the state) made it difficult to see 
oncoming traffic: 
  

We reject the State's contention that 
claimants failed to meet their burden of 
establishing that its negligence was a 
proximate cause of claimant's injuries. "In 
order to prevail at trial in a negligence 
case, a [claimant] . . . is not required to 
exclude every other possible cause, but 
need only offer evidence from which 
proximate cause may be reasonably 
inferred" .... . Here, based on our review 
of the record, we conclude that a fair 
interpretation of the evidence supports 
the court's determination that the State's 
failure to remedy a known dangerous 
condition at the intersection was a 
substantial factor in bringing about the 
accident ... . 
  
Although it is true, as the State contends, 
that the accident was caused primarily by 
the negligence of Kiczewski, who failed to 
yield the right-of-way to the truck, it is well 
settled that there may be more than one 
proximate cause of the accident ..., and it 
cannot be said on this record that 
Kiczewski's negligence, or that of Martin, 
was a superseding cause of the accident 
that severed any causal connection 
between claimant's injuries and the 
State's negligence ... . Because claimants 
proved that the State's negligence 
"increased the likelihood of an accident," 
we conclude that the court properly 
determined that the State's negligence 
was a "concurring cause" of the accident 
... . Przesiek v State of New York, 2014 
NY Slip Op 04327, 4th Dept 6-13-14 
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Fact that a Sidewalk Is Smooth (Inherently 
Slippery) or Slippery When Wet Is Not an 

Actionable Defect 

  
The First Department noted that the facts that a 
sidewalk is inherently slippery because of its 
smoothness or that it is slippery when wet are 
not actionable defects: 

  
The mere fact that a sidewalk is 
"inherently slippery" by reason of its 
smoothness or becomes more slippery 
when wet does not constitute an 
actionable defect ... . Plaintiff's expert's 
finding lacked probative force and failed 
to raise a triable issue of fact as to the 
existence of a defective or dangerous 
condition in the absence of any assertion 
of a violation of a specific, applicable 
industry standard which contributed to the 
accident ... . 

  
* * *[Plaintiff's] claim that granite 
constituted an "unapproved non-concrete 
material" is unsupported. Bock v 
Loumarita Realty Corp, 2014 NY Slip 
Op 04426, 1st Dept 6-17-14 

  
A Slip and Fall Defendant Who Moves for 
Summary Judgment Must Demonstrate 

When the Area Where the Fall Occurred Was 
Last Inspected or Cleaned 

  
The Second Department determined summary 
judgment should not have been granted to the 
defendant in a slip and fall case.  The defendant, 
who moved for summary judgment, failed to 
demonstrate when the wet area where plaintiff 
fell was last cleaned or inspected and thereby 
failed to make a prima facie showing of a lack of 
constructive notice of the condition: 

  
In a slip-and-fall case, a defendant 
property owner who moves for summary 
judgment has the initial burden of making 
a prima facie showing that it neither 
created the hazardous condition nor had 
actual or constructive notice of its 
existence ... . While the defendant met 
her initial burden of making a prima facie 
showing that she did not create the 
condition and lacked actual notice of the 
wet spot, "[t]o meet its initial burden on 
the issue of lack of constructive notice, 
the defendant must offer some evidence 

as to when the area in question was last 
cleaned or inspected relative to the time 
when the plaintiff fell" ... . Here, the 
defendant introduced no evidence as to 
when she had last cleaned or inspected 
the staircase relative to the time the 
plaintiff fell. She did not know when she 
last inspected the property before the 
subject accident ...  Thus, the defendant 
did not establish, prima facie, that she 
lacked constructive notice of the alleged 
wet condition in the stairway ... . Lamour 
v Decimus, 2014 NY Slip Op 04466, 
2nd Dept 6-18-14 

  
Defendant Demonstrated It Did Not Have 
Constructive Notice of Condition Which 

Caused the Fall---Law of Constructive Notice 
Explained Re: Recurring Conditions/Latent 

Defects 

  
The Second Department determined defendant 
was entitled to summary judgment in a slip and 
fall case because it demonstrated it did not have 
constructive notice of the condition which 
caused the fall.  Plaintiff was walking on a pallet 
in the stock room while unloading things.  After 
walking on the pallet three times, one of the 
boards apparently broke causing injury.  There 
was testimony that there was no sign the board 
was going to break prior to the accident.  The 
court explained the relevant law, including the 
law concerning recurring conditions and latent 
defects: 

  
A defendant has constructive notice of a 
defect when it is visible and apparent, 
and has existed for a sufficient length of 
time before the accident such that it could 
have been discovered and corrected ... . 

  
When a landowner has actual knowledge 
of the tendency of a particular dangerous 
condition to reoccur, he or she can be 
charged with constructive notice of each 
specific reoccurrence of that condition ... . 
A general awareness of a recurring 
problem is insufficient, without more, to 
establish constructive notice of the 
particular condition causing the fall ... . 
When a defect is latent and would not be 
discoverable upon a reasonable 
inspection, constructive notice may not be 
imputed ... . 
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The Supreme Court properly concluded 
that the defendant established its prima 
facie entitlement to judgment as a matter 
of law by demonstrating, through the 
submission of, inter alia, a transcript of 
the injured plaintiff's deposition testimony, 
that it did not create the condition or have 
actual or constructive notice 
thereof. Schubert-Fanning v Stop & 
Shop Supermarket Co LLP, 2014 NY 
Slip Op 04474, 2nd Dept 6-18-14 

 
NEGLIGENCE/ANIMAL LAW 

  
Plaintiff Did Not Raise an Issue of Fact Re: 
Vicious Propensities of Defendants' Dog 

  
The Second Department determined plaintiff 
failed to raise a question of fact about the 
vicious propensities of a dog which was alleged 
to have bitten plaintiff: 
  

"To recover upon a theory of strict liability 
in tort for a dog bite or attack, a plaintiff 
must prove that the dog had vicious 
propensities and that the owner of the 
dog . . . knew or should have known of 
such propensities" ... . "Evidence tending 
to prove that a dog has vicious 
propensities includes a prior attack, the 
dog's tendency to growl, snap, or bare its 
teeth, the manner in which the dog was 
restrained, [the fact that the dog was kept 
as a guard dog,] and a proclivity to act in 
a way that puts others at risk of harm" ... . 

  
The defendants separately established 
their respective prima facie entitlement to 
judgment as a matter of law on their 
respective motions by demonstrating, 
through their deposition testimony, as 
well as the plaintiff's, that they "were not 
aware, nor should they have been aware, 
that this dog had ever bitten anyone or 
exhibited any aggressive behavior" ... . 
Indeed, the defendants testified that they 
had no knowledge that the dog involved 
in this alleged attack on the plaintiff had 
ever growled at, chased, bitten, or 
attacked anyone prior to the subject 
incident ... . 

  
The plaintiff failed to raise a triable issue 
of fact in opposition. Henry v Higgins, 

2014 NY Slip Op 03489, 2nd Dept 5-14-
14 

 
Owner of Animal Which Strays Can Be Liable 

in Tort for Related Motorcycle Accident 
  
The Fourth Department determined plaintiff's 
complaint should not have been 
dismissed.  Plaintiff's decedent was killed when 
his motorcycle struck a cow which had 
wandered off defendant's land: 
  

The Court [of Appeals has] held that "a 
landowner or the owner of an animal may 
be liable under ordinary tort-law principles 
when a farm animal—i.e., a domestic 
animal as that term is defined in 
Agriculture and Markets Law § 108 (7)—
is negligently allowed to stray from the 
property on which the animal is kept" ... 
. Sargent v Mammoser, 2014 NY Slip 
Op 03372, 4th Dept 5-9-14 
 

NEGLIGENCE/CONTRACT LAW 
  

Waiver and Release Signed by Plaintiff When 
She Rented a Segway Vehicle Precluded Her 

Personal Injury Action Even Though the 
Accident Occurred During a Tour Conducted 

by Defendant's Employees 
  
The Second Department determined the waiver 
and release signed by plaintiff when she rented 
a Segway vehicle precluded  her personal injury 
action.  Plaintiff was taking a tour in the vehicle 
which was conducted by defendant's 
employees.  The vehicle became stuck in mud 
causing plaintiff to fall: 
  

"Absent a statute or public policy to the 
contrary, a contractual provision 
absolving a party from its own negligence 
will be enforced" ... . Here, the defendant 
established its prima facie entitlement to 
judgment as a matter of law by producing 
the waiver and release signed by the 
plaintiff ... . Further, contrary to the 
plaintiff's contention, General Obligations 
Law § 5-326 does not invalidate the 
release because the fee she paid to the 
defendant was for the rental of the 
Segway vehicle, and was not an 
admission fee for the use of the public 
trail over which the tour was conducted ... 
.  Deutsch v Woodridge Segway LLC, 
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2014 NY Slip Op 03475, 2nd Dept 5-14-
14 

 
NEGLIGENCE/CIVIL PROCEDURE 

  
Defendant Failed to Meet Its Burden on Its 

Summary Judgment Motion---Not Enough to 
Point to Deficiencies in Plaintiff's Proof 

  
The Fourth Department determined Supreme 
Court erred in dismissing a lawsuit against a 
residential care facility based upon plaintiff's 
decedent's being fatally injured by another 
resident. The court noted that the motion for 
summary judgment was brought by the 
defendant and it was therefore not enough for 
the defendant to allege only deficiencies 
in  plaintiff's proof: 
  

We conclude that the court erred in 
granting defendant's motion because 
defendant "failed to come forward with 
any proof to rebut plaintiff['s] allegations 
and merely focused on the claimed 
deficiency in plaintiff['s] proof" ... . In 
support of its motion, defendant 
repeatedly argued that plaintiff "failed to 
satisfy [her] burden" of establishing a 
prima facie case of negligence because 
of the "absence of proof[]" with respect to 
duty, breach of duty, foreseeability, and 
proximate cause. Those arguments are 
misplaced, however, because "defendant, 
not plaintiff, moved for summary 
judgment and defendant cannot meet its 
burden by relying on claimed 
deficienc[ies] in plaintiff['s] proof' " ... . 
Although plaintiff will bear the burden of 
establishing defendant's negligence at 
trial, "on this motion for summary 
judgment, defendant has the burden of 
establishing its entitlement to judgment as 
a matter of law" ... , and we conclude that 
defendant failed to meet that burden ... . 
  
Defendant concedes that there was an 
altercation between decedent and 
another resident, and that such 
altercation resulted in decedent's injuries. 
With respect to the foreseeability of the 
resident's alleged conduct, "defendant[], 
as the part[y] seeking summary judgment, 
bore the burden of establishing that the 
assault on [decedent] was not 
foreseeable" ... . Defendant, however, 

"failed to submit any evidence to show 
that [it] lacked knowledge of any danger 
presented by the [resident]," and thus 
failed to establish its entitlement to 
judgment as a matter of law ... . Schnorr 
v Emeritus Corp, 2014 NY Slip Op 
04314, 4th Dept 6-13-14 

  
NEGLIGENCE/COURT OF CLAIMS 

ACT 
  

Requirements for Notice of Intent Met 
Despite Flaws in Document 

  
The Fourth Department determined a flawed 
document which followed the format of a Notice 
of Claim under the General Municipal Law met 
the requirements for a Notice of Intent under the 
Court of Claims Act: 
  

Here, we conclude that the document is a 
proper notice of intent. We agree with 
defendant that the document "had all the 
hallmarks of a notice of claim against a 
municipality," rather than a notice of intent 
against the State, including the title of the 
document, the stated venue as "Supreme 
Court," the references to the General 
Municipal Law, and the naming of the 
County of Orleans as a "respondent." 
Nevertheless, the document names the 
State as a "respondent" and alleges that 
the premises where claimant fell were 
owned by the State, and claimant served 
the document on the Attorney General. In 
addition, we conclude that the mistake in 
naming the place where the claim arose 
as the "Orleans County Correctional 
Facility" (emphasis added) does not 
require dismissal of the claim. Claimant 
provided the proper address where the 
claim arose, which showed that her fall 
occurred at the Orleans Correctional 
Facility, and not at the Orleans County 
Jail, which is located on a different 
street.With regard to the requisite 
specificity as to the place where the claim 
arose, we note that " [w]hat is required is 
not absolute exactness, but simply a 
statement made with sufficient 
definiteness to enable [defendant] to be 
able to investigate the claim promptly and 
to ascertain its liability under the 
circumstances' " .... .  Mosley v State of 
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New York, 2014 NY Slip Op 03054, 4th 
Dept 5-2-14 

 

 NEGLIGENCE/EDUCATION LAW 
  

School Not Liable for Three-Year-Old's 
Failure to Get Off the Bus After Arrival at the 
School---Child Had Not Yet Entered the Orbit 
of the School's Authority---Although School 
Voluntarily Undertook the Duty to Determine 

the Whereabouts of Absent Students, the 
Parents Were Not Aware of that Policy and 

Therefore Could Not Have Relied On It 
  
The Second Department reversed Supreme 
Court and dismissed the complaint against a 
private school.  The infant plaintiff, a three-year-
old with special needs, was left on the bus which 
transported him to school for six hours.  The 
Second Department determined the child had 
not yet entered the "orbit of" the school's 
authority.  In addition, although the school 
voluntarily undertook to determine the 
whereabouts of absent children, there was no 
showing the child's parents were aware of the 
policy: 
  

A school's duty to its students is 
dependent on its physical custody of 
those students (see Stephenson v City of 
New York, 19 NY3d 1031, 1033). 
Custody ceases when the student has 
passed out of the "orbit of" the school's 
"authority" ... . Here, it is undisputed that 
Nicholas never passed into the physical 
custody of the school, as he never left the 
bus. * * * 

  
Voluntary conduct may give rise to 
liability, even if there would otherwise be 
no duty to act, if "the defendant's 
affirmative action adversely affected the 
plaintiff and the defendant failed to act 
reasonably"... . In order for a party to be 
negligent in the performance of an 
assumed duty, however, the plaintiff must 
have known of and detrimentally relied 
upon the defendant's performance, or the 
defendant's actions must have increased 
the risk of harm to the plaintiff ... . Arroyo 
v We Transp Inc, 2014 NY Slip Op 
03965, 2nd Dept 6-4-14 

 
 

  

NEGLIGENCE/EMPLOYMENT LAW 
  

Driver Was an Independent Contractor---
Employer Not Liable for Driver's Negligence 

  
In finding that the employer (Big City) could not 
be held liable for an accident involving a driver 
(Aguero-Borges) who was an independent 
contractor, the Second Department explained: 
  

As a general rule, an employer who hires 
an independent contractor, as 
distinguished from an employee or 
servant, is not liable for the negligent acts 
of the independent contractor .... Control 
of the method and means by which the 
work is to be done is the critical factor in 
determining whether one is an 
independent contractor or an employee 
for purposes of tort liability ... . Factors 
relevant to assessing control include 
whether a worker (1) worked at his own 
convenience, (2) was free to engage in 
other employment, (3) received fringe 
benefits, (4) was on the employer's 
payroll, and (5) was on a fixed schedule 
... . 
  
Here, the evidence submitted by Big City 
shows that Aguero-Borges was free to 
engage in other employment, did not 
receive any fringe benefits, and was not 
on Big City's payroll. No taxes were 
withheld from his paycheck, and he 
received a 1099 form, not a W-2. He 
testified at his deposition that he 
generally worked from 8:00 a.m. to 6:00 
p.m. and was paid per delivery. If he did 
not make deliveries, he did not get paid. If 
he arrived after 8:00 a.m., the only 
consequence was that he had to check to 
see if work was available. He testified at 
his deposition that Big City "threw . . . out" 
a target of 35 deliveries per day, but 
nothing happened if a driver did not meet 
that target. Kenneth Maurer, president 
and CEO of Big City, testified at his 
deposition that drivers came to Big City 
any time they wanted between 8:00 a.m. 
and 6:00 p.m., and deliveries were 
assigned on a first come, first served, 
basis. Maurer testified that the number of 
deliveries made by a driver would not 
affect whether his contract was renewed 
or not. Maurer testified that a driver could 
make one delivery in a year and renew 
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his contract if he wanted to. The operator 
agreement signed by Aguero-Borges 
provides that the character of the 
operator's services was solely within the 
operator's discretion, that the operator 
was free to devote his full time and 
attention to any delivery services that he 
desired to engage in, and that the 
operator was permitted to work any hours 
he chose to work. The record shows that 
the drivers worked at their own 
convenience, and were not on a fixed 
schedule like the employees. 
Furthermore, the drivers provided, 
maintained, and obtained insurance for 
their own vehicles pursuant to the 
operator agreement, and did not wear 
uniforms or carry business 
cards. Sanabria v Borges, 2014 NY Slip 
Op 03820, 2nd Dept 5-28-14 
  

 

NEGLIGENCE/DAMAGES/EVIDENCE/
MEDICAL MALPRACTICE 

  
Decedent's Statements Admissible Evidence 
of Pain and Suffering/Damages for Loss of 

Household Services Explained 
  
The Second Department, in a case where 
medical malpractice was conceded, determined 
certain statements made by the decedent were 
admissible as excited utterances or present 
sense impressions.  In addition, the damages 
related to economic loss where decedent was 
not employed outside the home and devoted 20 
hours per week to the care of his disabled 
daughter were analyzed: 
  

Contrary to the hospital's contentions, 
admissible evidence established the 
decedent's conscious pain and suffering 
during the days prior to his death and on 
the day of his death. The decedent's 
statements to his wife ... complaining of 
pain, discomfort, hunger, difficulty 
breathing, and feeling that he was dying, 
were excited utterances or present sense 
impressions, or both, and therefore 
admissible as exceptions to the hearsay 
rule "for the truth of the matters they 
assert[ed]" ... . The present sense 
impressions were sufficiently 
corroborated ... by the testimony of the 
decedent's wife regarding the decedent's 

appearance when she visited him, as well 
as the testimony of the plaintiffs' medical 
experts based on the hospital records. * * 
* 
We agree with the hospital that the 
plaintiffs failed to establish the decedent's 
lost earnings, past or future. However, 
"[i]n the case of a decedent who was not 
a wage earner, pecuniary injuries' may be 
calculated, in part, from the increased 
expenditures required to continue the 
services [he or she] provided, as well as 
the compensable losses of a personal 
nature, such as loss of guidance" ... . 
  
"[T]he standard by which to measure the 
value of past and future loss of household 
services is the cost of replacing the 
decedent's services" ... . Hyung Kee Lee 
v New York Hosp Queens, 2014 NY 
Slip Op 04171, 2nd Dept 6-11-14 

  
 

NEGLIGENCE/EVIDENCE 
  

Hearsay Evidence that Driver May Have Been 
Unconscious When He Ran a Stop Sign Not 

Sufficient to Defeat Plaintiff's Motion for 
Summary Judgment 

  
The Second Department determined hearsay 
evidence that a driver (decedent) lost 
consciousness before he ran a stop sign and 
collided with plaintiff was not sufficient to raise a 
question of fact about the application of the 
emergency doctrine: 
  

The plaintiff established her entitlement to 
judgment as a matter of law, since she had the 
right to assume that the decedent would obey 

the mandate of the stop sign, stop at the 
intersection, and not proceed until he could do 
so safely ..., and she established that she was 
free from comparative fault ... . At issue here is 

whether there is sufficient evidence in the record 
to raise a triable issue of fact as to whether the 

decedent was confronted with an emergency not 
of his own making--—loss of consciousness 

prior to the accident--—which absolved him of 
liability ... . The hearsay statements in the police 
report indicate that this was the case. However, 

"[w]hile hearsay statements may be used to 
oppose a summary judgment motion, such 

evidence is insufficient to warrant a denial of the 
motion where it is the only evidence submitted in 
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opposition" ... . In this case, the only evidence 
that the decedent lost consciousness prior to the 
accident was hearsay.  Weinstein v Nicolosi, 

2014 NY Slip Op 03827, 2nd Dept 5-28-14 
  

Photographs of Step Three and a Half 
Months After the Slip and Fall Are Not 

Probative of the Condition of the Step at the 
Time of the Fall 

  
In a slip and fall case based on the allegation a 
piece was missing a "very little piece," the 
Second Department determined the jury verdict 
in favor of the defendant was supported by 
sufficient evidence.  The Court noted that 
photographs of the step taken 3 1/2 months after 
the fall did not demonstrate the condition of the 
step at the time of the fall: 
  

Photographs taken of the steps 3½ 
months after the accident are not 
probative of the condition of the steps on 
the date of the accident ... . Moreover, 
there was no testimony that the pictures 
fairly and accurately depicted the 
condition of the steps at the time of 
[plaintiff's] accident. Babes v New York 
City Tr Auth, 2014 NY Slip Op 04722, 
2nd Dept, 6-25-14 

 
 

NEGLIGENCE/INSURANCE LAW 
  

Emotional Injury Can Constitute "Serious 
Injury" Within the Meaning of the Insurance 
Law/On-coming Car Crossed Into Plaintiffs' 

Lane---Plaintiffs Entitled to Summary 
Judgment (Re: On-coming Driver's 

Negligence Cause of Action) Under the 
Emergency Doctrine 

  
The Fourth Department noted a question of fact 
had been raised about whether post-traumatic-
stress disorder constituted a serious injury within 
the meaning of Insurance Law 5102 
(d).  Plaintiffs, husband and wife, were struck 
head-on when an on-coming car crossed into 
plaintiff's lane.  The driver of the on-coming car 
was trying to avoid a deer which ran into the 
road. The court also determined plaintiffs were 
entitled to summary judgment dismissing the 
other driver's negligence action based upon the 
emergency doctrine, even in the absence of 
expert evidence: 
  

"[A] causally-related emotional injury, 
alone or in combination with a physical 
injury, can constitute a serious injury" ..., 
and posttraumatic stress disorder (PTSD) 
"may constitute such an injury when it is 
causally related to a motor vehicle 
accident and demonstrated by objective 
medical evidence" ... . Moreover, "PTSD 
may be demonstrated without diagnostic 
testing for purposes of Insurance Law § 
5102 (d) by symptoms objectively 
observed by treating physicians and 
established by the testimony of the 
injured plaintiff and others who observe 
the injured plaintiff" ... . 
  
Even assuming, arguendo, that plaintiffs 
met their initial burden on the issue of 
serious injury, we conclude that 
defendants raised an issue of fact 
sufficient to defeat the motion by 
submitting the records of 
[plaintiff's]  psychologist ... . * * * 
  
"Under the emergency doctrine, "when [a 
driver] is faced with a sudden and 
unexpected circumstance which leaves 
little or no time for thought, deliberation or 
consideration, or causes [the driver] to be 
reasonably so disturbed that [he or she] 
must make a speedy decision without 
weighing alternative courses of conduct, 
the [driver] may not be negligent if the 
actions taken are reasonable and prudent 
in the emergency context, provided the 
[driver] has not created the emergency" ' 
... . It is well established that a driver is 
not required to anticipate that [a] vehicle, 
traveling in the opposite direction, [will] 
cross over into his [or her] lane of travel' " 
... . * * * The vehicle operated by 
decedent entered [plaintiff's] lane of traffic 
without warning, and [plaintiff]  applied his 
brakes and swerved to the right as soon 
as he saw decedent's vehicle cross into 
his lane. The absence of expert evidence 
on this issue is of no moment inasmuch 
as, "[i]n a cross-over collision case, a 
defendant [or a plaintiff seeking dismissal 
of an affirmative defense] may meet the 
burden of establishing entitlement to 
summary judgment [or dismissal of the 
affirmative defense] under the emergency 
doctrine even when [t]he only evidence in 
the record concerning [the movant's] 
conduct' is [his or her] own [deposition] 
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testimony" ... . Hill v Cash, 2014 NY Slip 
Op 03058, 4th Dept 5-2-14 

 
NEGLIGENCE/MEDICAL 

MALPRACTICE 
  

Circumstances When Hospital May Be Liable 
for Actions of Non-Employee Doctor 

Explained 
  
The Second Department determined the 
defendant hospital was not liable for the alleged 
negligence of a doctor (Berlingieri) who was not 
a hospital employee.  In the course of the 
decision, the court explained when a hospital 
may be liable for the actions of a non-employee 
doctor: 
  

"In general, a hospital may not be held 
vicariously liable for the malpractice of a 
private attending physician who is not an 
employee" ... . An exception to this 
general rule exists where a plaintiff seeks 
to hold a hospital vicariously liable for the 
alleged malpractice of an attending 
physician who is not its employee where 
"a patient comes to the emergency room 
seeking treatment from the hospital and 
not from a particular physician of the 
patient's choosing" ... . Thus, in order to 
establish its entitlement to judgment as a 
matter of law defeating a claim of 
vicarious liability, a hospital must 
demonstrate that the physician alleged to 
have committed the malpractice "was an 
independent contractor and not a hospital 
employee" ..., and that "the exception to 
the general rule did not apply" ... . In this 
case, the hospital met that burden by 
demonstrating that Berlingieri was not a 
hospital employee, and that [plaintiff] 
sought treatment from a particular 
physician, Joanow, went to the hospital at 
Joanow's direction, and was in fact 
treated by Joanow and a medical team 
that he assembled shortly after her 
admission ... .  
  
A plaintiff may rebut a hospital's prima 
facie showing by raising a triable issue of 
fact as to whether the hospital can be 
held vicariously liable for the malpractice 
of an attending physician who is not 
under its employ pursuant to a theory of 
"apparent or ostensible agency" ... . To 

support a viable claim based upon 
ostensible agency, a plaintiff must set 
forth facts sufficient to support the 
conclusion that the hospital engaged in 
some misleading conduct upon which the 
plaintiff reasonably relied when the 
plaintiff decided to accept medical 
services from the hospital ... . There is no 
evidence that [plaintiff] was misled by the 
hospital into believing that Berlingieri was 
a member of its staff, and the record does 
not reflect any other allegation by 
[plaintiff] that she believed there to be an 
employment relationship between 
Berlingieri and the hospital, and that she 
thereupon accepted his services in 
reliance upon such a relationship ... 
. Muslim v Horizon Med Group PC, 
2014 NY Slip Op 03991, 2nd Dept 6-4-
14 

 
NEGLIGENCE/MEDICAL 

MALPRACTICE/CIVIL PROCEDURE 
  

Plaintiff Injured Falling Off Operating Table---
Record Insufficient to Determine Whether 

Action Sounded in Medical Malpractice 
(Rendering It Untimely) or Negligence 

(Rendering It Timely) 
  
The Third Department determined there was 
insufficient information in the record to 
determine whether plaintiff's action sounded in 
negligence or medical malpractice.  Plaintiff was 
injured when she fell off the operating 
table.  The case hinged on whether the 2 1/2 
year medical malpractice of the 3 year 
negligence statute of limitations applied. 
Supreme Court determined the medical 
malpractice statute applied and dismissed the 
complaint. The Third Department sent the matter 
back for the service of an amended complaint: 
  

The sole issue here is whether the 
complaint sounds in medical malpractice 
such that it is subject to a 2½-year statute 
of limitations, which would make it 
untimely, or whether it alleges personal 
injury claims based on ordinary 
negligence that are subject to a three-
year statute of limitations (compare CPLR 
214-a, with CPLR 214 [5]). "Conduct may 
be deemed malpractice, rather than 
negligence, when it 'constitutes medical 
treatment or bears a substantial 
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relationship to the rendition of medical 
treatment by a licensed physician'" ... . 
  
The record here does not contain enough 
factual information to make such a 
determination. The complaint contains 
some language that generally refers to 
malpractice, such as that the "action 
arose from a surgery," that plaintiff was 
"owed a duty by [d]efendants to use the 
due care of medical specialists in 
performing" the surgery, and that plaintiff 
fell after she "was extubated by the 
[a]nesthesiologist" or "while extubated by" 
him. While some of the medical records 
also indicate that plaintiff's fall from the 
operating table may have been 
substantially related to the rendition of 
medical treatment, one medical note 
indicates that plaintiff rolled off the table 
due to the failure to remove an 
obstruction that prevented a stretcher 
from being placed next to the operating 
table. Plaintiff's causes of action would 
sound in medical malpractice if she fell off 
the table due to improper pressure or 
movement in the removal of the breathing 
tube, or the failure to properly evaluate 
her safety and restraint needs while she 
was under anesthesia ... . 
  
On the other hand, her causes of action 
would sound in ordinary negligence if she 
never received any safety assessment, if 
the hospital staff failed to remove an 
obstruction between the operating table 
and stretcher and allowed her to fall 
between them, or if she was simply 
dropped by the staff members when they 
were transferring her from the operating 
table to the stretcher ... . Newell v Ellis 
Hosp, 2014 NY Slip Op 02992, 3rd Dept 
5-1-14 

 
NEGLIGENCE/MEDICAL 

MALPRACTICE/EVIDENCE 
  

Doctor Did Not Have a Duty to Disclose an 
Email from a Non-Physician Representative 
of the Implant Manufacturer Which Indicated 
Plaintiff Might Not Be a Good Candidate for 

the Implants 
  
The First Department, over a dissent, 
determined summary judgment had been 

properly granted to the defendants in a medical 
malpractice action.  The court found that the 
doctor was not required to provide the plaintiff 
with an email from a non-physician 
representative of the implant manufacturer 
stating that plaintiff might not be an ideal 
candidate for the implant because the implants 
require "good tissue support:"  
  

Plaintiff ... failed to rebut defendants' 
showing that she was properly informed 
of the surgical procedure and the 
alternatives, as well as the reasonably 
foreseeable risks and benefits, by 
tendering expert testimony proving the 
insufficiency of the information ... 
disclosed to her ... . 
  
There is no basis in the law for the 
dissent's conclusion that [the doctor] had 
a duty to disclose to plaintiff the email 
from the manufacturer's representative in 
response to her general query. The 
dissent mistakenly equates that 
representative's conclusory email with a 
product's written manufacturer warning or 
a consulting doctor's opinion. Ramos v 
Weber, 2014 NY Slip Op 03943, 1st 
Dept 5-3-14 

  
Res Ipsa Locquitur Doctrine Not Available 
Where Multiple Defendants Did Not Have 

Concurrent Control Over the Alleged 
Malpractice, i.e., Leaving Surgical Packing in 

the Wound 
  
The Second Department determined the hospital 
defendants and the defendant rehabilitation 
facility (Parker) were entitled to summary 
judgment in a case where surgical packing was 
left in the wound.  The surgeon was not an 
employee of the hospital and there were no 
allegations hospital staff negligently followed the 
surgeons instructions.  The court explained why 
the doctrine of res ipsa loquitur did not apply to 
the hospital defendants and the defendant 
rehabilitation facility: 
  

The plaintiff relies on the doctrine of res 
ipsa loquitur to relieve him of the burden 
of proving which defendant had been 
negligent and when. Although res ipsa 
loquitur may be utilized where more than 
one defendant may have been in control 
..., the responsible defendants must 
share exclusive control of the 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02992.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02992.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02992.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03943.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03943.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03943.htm


116 
 

instrumentality causing injury. Here, 
neither the hospital defendants nor 
Parker were acting jointly or concurrently 
with each other. They did not have 
concurrent control of the surgical packing 
that allegedly caused the injury. The 
treatment here was performed by 
different entities at different times in 
different locations. This is not a situation 
where several physicians participated in a 
single surgical procedure and, as a result, 
have the burden to "explain their actions 
and conduct in the operating room 
wherein plaintiff was injured" ... . 
Accordingly, under these circumstances, 
the plaintiff's reliance upon the doctrine of 
res ipsa loquitur in opposition to the 
motion is misplaced, inasmuch as he 
failed to raise a triable issue of fact as to 
the applicability of the requisite elements 
of the doctrine ... . Buesko v Gordon, 
2014 NY Slip Op 03969, 2nd Dept 6-4-
14 
 

 NEGLIGENCE/MUNICIPAL LAW 
  

Late Notice of Claim Can Be Allowed Even in 
Absence of Reasonable Excuse Where 

Defendants Had Actual Notice 
  
The Second Department explained the criteria 
for determining whether to allow a late notice of 
claim, noting that the lack of a reasonable 
excuse does not necessarily require denial of 
the application where there is actual notice and 
an absence of prejudice: 
  

The determination of an application for 
leave to serve and file a late notice of 
claim is left to the sound discretion of the 
court ... . Among the factors to be 
considered by a court in determining 
whether leave to serve a late notice of 
claim should be granted are whether the 
claimant had a reasonable excuse for the 
failure to serve a timely notice of claim, 
whether the municipality acquired actual 
knowledge of the essential facts 
constituting the claim within 90 days after 
the claim arose or a reasonable time 
thereafter, and whether the delay would 
substantially prejudice the municipality in 
maintaining its defense ... . Neither the 
presence nor absence of any one factor 
is determinative ... . The absence of a 

reasonable excuse is not necessarily fatal 
... . However, whether the municipality 
had actual knowledge of the essential 
facts constituting the claim is of great 
importance ... . 

  
Here, the City defendants had actual 
notice of the essential facts constituting 
the claim well within the 90-day period for 
serving a notice of claim. Bakioglu v 
Tornabene, 2014 NY Slip Op 03219, 
2nd Dept 5-7-14 
  

  
Suit Against Municipality Based Upon 
Exercise of a Governmental Function 

Properly Dismissed---No Special Duty to 
Plaintiff 

  
The Second Department, in affirming the 
dismissal of a lawsuit against a municipality 
based upon the exercise of a governmental 
function, explained the relevant law: 
  

A municipal entity "is not liable for the 
negligent performance of a governmental 
function unless there existed a special 
duty to the injured person, in contrast to a 
general duty owed to the public'" ... . The 
plaintiff must first establish the existence 
of a special duty owed to it by the entity 
before it becomes necessary to address 
whether the entity can rely upon the 
defense of governmental immunity ... . A 
special duty arises when there is a duty to 
exercise reasonable care toward the 
plaintiff as a result of a special 
relationship between the plaintiff and the 
governmental entity ... . When a 
municipality assumes an affirmative duty 
to act on behalf of a specific party, and 
that party justifiably relies to its detriment 
on the direct assurances of the 
municipality's agents, a special duty 
arises ... . 
  
The defendants established their prima 
facie entitlement to judgment as a matter 
of law by demonstrating that they did not 
owe a special duty to the plaintiff. In 
opposition, the plaintiff failed to raise a 
triable issue of fact ... . Richline Group 
Inc v City of Mount Vernon, 2014 NY 
Slip Op 04184, 2nd Dept 6-11-14 
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Suit Against City for Attempting to 

Resuscitate Plaintiff with an Inoperable 
Defibrillator Properly Dismissed---No Special 

Duty Owed to Plaintiff 
  
The Fourth Department determined causes of 
action against the city stemming from an 
inoperable defibrillator which delayed the 
resuscitation of plaintiff (Angona) were properly 
dismissed.  Angona had suffered a heart attack 
and fire department personnel responded. The 
rendering of resuscitative care and treatment 
involved a governmental function and the city 
owed no special duty to the plaintiff: 
  

All of [the] claims of negligence arise from 
the City's exercise of governmental 
functions ... . Thus, "[t]o sustain liability 
against [the City], the duty breached must 
be more than that owed the public 
generally" ... . The City met its burden of 
establishing the absence of a special duty 
owed to Angona in these circumstances 
..., and plaintiff failed to raise a triable 
issue of fact. We reject plaintiff's 
contention that the City owed a special 
duty to Angona by virtue of his status as 
an off-duty firefighter. Angona v City of 
Syracuse, 2014 NY Slip Op 04322, 4th 
Dept 6-13-14 

  
Application to File Late Notice of Claim (30 
Days Late) Should Have Been Granted---

Respondents Had Notice of the Incident and 
Short Delay Did Not Affect Ability to 

Investigate 

  
In concluding the application to file a late notice 
of claim should have been granted, the First 
Department explained the relevant 
analysis.  The court noted the city had timely 
notice of the incident and the 30 delay in filing 
the notice did not prejudice the city's ability to 
investigate: 

  
General Municipal Law § 50—e(5) 
confers upon the court "the discretion to 
determine whether to grant or deny leave 
to serve a late notice of claim within 
certain parameters" (Matter of Porcaro v 
City of New York, 20 AD3d 357, 358 [1st 
Dept 2005]). The statute provides, in 
pertinent part, that in determining whether 
to grant an extension of time to serve a 

notice of claim, a court shall consider, in 
particular, whether the public corporation 
acquired actual knowledge of the 
essential facts constituting the claim 
within the 90—day period specified in § 
50—e(1) "or within a reasonable time 
thereafter" (§ 50—e[5]). Further, under 
the statute, the court must take into 
account all other relevant facts and 
circumstances, including, among other 
things, whether the petitioner offered a 
reasonable excuse for the late notice and 
whether the delay substantially prejudiced 
the respondent's defense on the merits ... 
. The presence or absence of any one 
factor, however, is not determinative ... . 
Moreover, while the court has discretion 
in determining motions to file late notices 
of claim, the statute is remedial in nature, 
and therefore should be liberally 
construed ... . 

  
...[R]espondents had actual knowledge of 
the pertinent facts constituting the claim 
— ... . 

  
In addition, petitioner attempted to serve 
the notice of claim only 30 days after 
expiration of the statutory 90-day period 
for filing a notice of claim against a 
municipality. This short delay does not 
prejudice respondents' ability to 
investigate and defend the claim, as such 
a short passage of time is unlikely to have 
affected witnesses' memories of the 
relevant events. Matter of Thomas v 
City of New York, 2014 NY Slip Op 
04423, 1st Dept 6-17-14 

  
Under NYC Administrative Code, Abutting 

Owners Have Duty to Maintain Sidewalk in a 
Reasonably Safe Condition 

  
In reversing Supreme Court, the First 
Department noted that, pursuant to the NYC 
Administrative Code, owners of abutting 
properties are responsible for the safe condition 
of the sidewalk.  Here it was alleged that 
defendant's workers placed garbage bags on the 
sidewalk which leaked and plaintiff slipped on 
the slippery sidewalk: 

  
Plaintiff alleges that she slipped on a 
greasy liquid leaking from garbage bags 
placed on the public sidewalk by 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04322.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04322.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04322.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04423.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04423.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04423.htm


118 
 

defendant's workers. Pursuant to 
Administrative Code of the City of New 
York § 7-210(b), the owner of property 
abutting a public sidewalk has a duty to 
maintain the sidewalk in a reasonably 
safe condition and is liable for failure to 
do so ... . 

  
Plaintiff's testimony that she saw 
defendant's workers placing garbage 
bags on the sidewalk in the morning 
raises issues of fact as to whether 
defendant is responsible for creating the 
alleged slippery condition ... . Torres v 
New York City Hous Auth, 2014 NY 
Slip Op 04425, 1st Dept 6-17-14 

  
NEGLIGENCE/MUNICIPAL 

LAW/EDUCATION LAW 
  

Application to File Late Notice of Claim 
Against School District Properly Granted in 

Absence of Reasonable Excuse---School 
District Had Timely Actual Notice and Could 

Not Demonstrate Prejudice 
  
The Second Department determined Supreme 
Court properly granted the application to file a 
late notice of claim against a school district, in 
the absence of a reasonable excuse for the 
lateness: 
  

In determining whether to grant an 
application for leave to serve a late notice 
of claim or to deem a late notice of claim 
to have been timely served, the court 
must consider whether (1) the public 
corporation or its attorney or its insurance 
carrier acquired actual knowledge of the 
essential facts constituting the claim 
within 90 days after the claim arose or a 
reasonable time thereafter, (2) the 
petitioner demonstrated a reasonable 
excuse for the failure to serve a timely 
notice of claim and for the delay in filing 
the petition, and (3) the delay would 
substantially prejudice the public 
corporation in its defense on the merits ... 
. 
  
Here, the City School District of the City 
of Long Beach (hereinafter the District) 
acquired actual knowledge of the 
essential facts constituting the claim 
within 90 days after the claim arose. 

... Since the District acquired timely 
knowledge of the essential facts 
constituting the petitioner's claim, the 
petitioner met his initial burden of 
showing a lack of prejudice ... . The 
District's conclusory assertions of 
prejudice, based solely on the petitioner's 
six-week delay in serving the notice of 
claim, were insufficient to rebut the 
petitioner's showing ... . 
  
While the petitioner did not demonstrate a 
reasonable excuse for the failure to serve 
a timely notice of claim and for the further 
delay in commencing this proceeding ... , 
the absence of a reasonable excuse is 
not fatal to a petition where, as here, 
there was actual notice and an absence 
of prejudice ... . Matter of Fennell v City 
School Dist of city of Long Beach, 
2014 NY Slip Op 04192, 2nd Dept 6-11-
14 
  
  

Application to File Late Notice of Claim 
Against School District Properly Denied---
School District Did Not Have Timely Actual 

Notice and Plaintiff Had No Reasonable 
Excuse 

  
The Second Department determined the 
application to file a late notice of claim on behalf 
of an infant plaintiff was properly denied where 
the school district did not have timely actual 
notice of the claim and there was no reasonable 
excuse for the delay.  Iglesias v Brentwood 
Union Free School Dist, 2014 NY Slip Op 
04194, 2nd Dept 6-11-14 

  
No Special Duty Owed by School to School 
Employee Injured by Students Who Collided 

with Her 
  
The Second Department determined that a 
school's duty to supervise students does not 
extend to an adult school employee injured 
when two students collided with her: 

  
A school district may not be held liable for 
the negligent performance of its 
governmental function of supervising 
children in its charge, at least in the 
absence of a special duty to the person 
injured ... . Under the doctrine that a 
school district acts in loco parentis with 
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respect to its minor students, a school 
district owes a "special duty" to the 
students themselves ... . Accordingly, a 
school district may be held liable to a 
student when it breaches that duty, so 
long as all other necessary elements of a 
negligence cause of action are 
established ... . The special duty owed to 
the students themselves does not, 
however, extend, as a general matter, to 
teachers, administrators, and other adults 
on or off of school premises ... . 

  
Here, the defendants established, prima 
facie, that they did not owe the plaintiff a 
special duty... . Ferguson v City of New 
York, 2014 NY Slip Op 04464, 2nd Dept 
6-18-14 

 
NEGLIGENCE/MUNICIPAL 

LAW/GOVERNMENTAL IMMUNITY 
  

Allegations that Town Was Negligent in 
Maintaining a Sewer System Involve a 

Proprietary Function Subject to Ordinary 
Rules of Negligence 

  
The Fourth Department determined plaintiff's 
causes of  action against a town alleging 
negligent maintenance, as opposed to design, of 
a sewer system properly survived summary 
judgment.  Maintenance is a proprietary function 
of the town and is subject to ordinary negligence 
principles: 
  

If the municipality acted in a proprietary 
role, i.e., "when its activities essentially 
substitute for or supplement traditionally 
private enterprises" ..., ordinary rules of 
negligence apply. If, however, the 
municipality acted in a governmental 
capacity, i.e., "when its acts are 
undertaken for the protection and safety 
of the public pursuant to general police 
powers" (id. at 425 [internal quotation 
marks omitted]), the court must undertake 
a separate inquiry to determine whether 
the municipality owes a special duty to 
the injured party ... . In the event that the 
plaintiff fails to prove such a duty, the 
municipality is insulated from liability. 
Even in the event that the plaintiff proves 
such a duty, however, the municipality will 
not be liable if it proves that the alleged 

negligent act or omission involved the 
exercise of discretionary authority ... . 

  
With respect to municipal sewer 
malfunctions, it is well settled that a 
municipality's design of a sewer system 
constitutes a governmental function ..., 
while a municipality's "operation, 
maintenance and repair of th[at] sewer 
system is a proprietary function, and thus 
the Town's liability in that respect is not 
contingent upon the existence of a 
special relationship"... . Gilberti v Town 
of Spafford, 2014 NY Slip Op 03382, 
4th Dept 5-9-14 

  
No Special Relationship With Plaintiff 

  
The Second Department determined the city 
was not liable to the plaintiff because the city did 
not have a special relationship with the 
plaintiff.  Plaintiff was injured when a wall which 
had been certified safe by a city inspector, 
collapsed.  The court explained the relevant 
principles: 
  

" [G]overnment action, if discretionary, 
may not be a basis for liability, while 
ministerial actions may be, but only if they 
violate a special duty owed to the plaintiff, 
apart from any duty to the public in 
general'" ... . A plaintiff must first establish 
the existence of a special duty owed to it 
by the municipality before it becomes 
necessary to address whether the 
municipality can rely upon the defense of 
governmental immunity ... . If it is 
determined that the municipality owes no 
special duty of care to the plaintiff, then 
the municipality has not breached a duty 
of care, and it is unnecessary to 
determine whether the defense of 
sovereign immunity applies, or whether 
the specific act of the public official is 
classified as discretionary or ministerial ... 
. "A special duty' is a duty to exercise 
reasonable care toward the plaintiff,' and 
is born of a special relationship between 
the plaintiff and the governmental entity'" 
... . " A special relationship can be formed 
in three ways: (1) when the municipality 
violates a statutory duty enacted for the 
benefit of a particular class of persons; 
(2) when it voluntarily assumes a duty 
that generates justifiable reliance by the 
person who benefits from the duty; or (3) 
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when the municipality assumes positive 
direction and control in the face of a 
known, blatant and dangerous safety 
violation'" ... McCarthy v City of New 
York, 2014 NY Slip Op 04743, 2nd Dept 
6-25=14 
 

NEGLIGENCE/MUNICIPAL 
LAW/STRICT PRODUCTS LIABILITY 

  
General Municipal Law 205-a and Strict 

Products Liability Causes of Action Brought 
by Firefighter Injured During a Fire Survive 
Defendants' Summary Judgment Motions 

  
The Third Department determined motions for 
summary judgment by the owners of a building 
and the manufacturer of a device used to locate 
firefighters in an emergency were properly 
denied.  Plaintiff (Dryer) was a firefighter 
severely injured when a ceiling collapsed on him 
while he was searching for a fire within the 
building.  It was alleged the fire was related to 
violations of the Uniform Fire Prevention and 
Building Code and the "PASS" device which was 
supposed to facilitate the locating of a firefighter 
malfunctioned.  Questions of fact were raised re: 
the General Municipal Law 205-a and strict 
products liability causes of action: 
  

General Municipal Law § 205-a creates a 
statutory cause of action for firefighters 
who are injured in the line of duty "directly 
or indirectly as a result of any neglect, 
omission, willful or culpable negligence of 
any person or persons in failing to comply 
with the requirements of any [federal, 
state or local] . . . statutes, ordinances, 
rules, orders and requirements" (General 
Municipal Law § 205-a [1]...). "To fall 
within the protective scope of the statute 
and defeat a motion to dismiss, a plaintiff 
seeking recovery under General 
Municipal Law § 205-a must identify the 
statute or ordinance with which the 
defendant failed to comply, describe the 
manner in which the firefighter was 
injured, and set forth those facts from 
which it may be inferred that the 
defendant's negligence directly or 
indirectly caused the harm to the 
firefighter" ... . * * * 

  
...[W]e [are not] persuaded that Supreme 
Court erred in denying the owners' 

motions for summary judgment 
dismissing the General Municipal Law § 
205-a cause of action. In this regard, the 
owners bore the initial burden of 
establishing either that they did not 
violate any relevant governmental 
provision or, if they did, that such violation 
did not directly or indirectly cause Dryer's 
injuries ... . The "directly or indirectly" 
language employed in General Municipal 
Law § 205-a "has been accorded broad 
application by the courts, 'in light of the 
clear legislative intent to offer firefighters 
greater protections'" ... . * * * 
  
"In order to recover in a strict products 
liability action, the plaintiff must prove that 
the defendant manufactured for sale, or 
sold, distributed, leased, or otherwise 
marketed a product, that the product was 
defective, that the plaintiff was injured 
and that the defect was a substantial 
factor in causing the [plaintiff's] injury" ... . 
The requisite defect, in turn, may stem 
from "a manufacturing flaw, improper 
design or failure to warn" ... . Dryer v 
Musacchio, 2014 NY Slip Op 02986, 3rd 
Dept 5-1-14 

 

NEGLIGENCE/NUISANCE/TRESPASS 
  

Plaintiffs Granted Summary Judgment In 
Action Against Golf Course Re: Incursion of 

Golf Balls on Plaintiffs' Property 

  
The Second  Department reversed Supreme 
Court and found that plaintiffs were entitled to 
summary judgment on liability. Plaintiffs sued 
defendant golf course (Quaker Ridge) 
complaining of the incursion of golf balls on their 
property.  The plaintiffs sued in nuisance, 
trespass and negligence: 

  
"The elements of a private nuisance 
cause of action are an interference (1) 
substantial in nature, (2) intentional in 
origin, (3) unreasonable in character, (4) 
with a person's property right to use and 
enjoy land, (5) caused by another's 
conduct in acting or failure to act" ... . 
Here, the plaintiffs made a prima facie 
showing of entitlement to judgment as a 
matter of law on the cause of action 
alleging private nuisance by 
demonstrating that Quaker Ridge has 
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operated its golf course in a manner that 
has failed to sufficiently reduce the 
number of golf balls landing on the 
plaintiffs' property, producing a tangible 
and appreciable injury to the property that 
renders its enjoyment especially 
uncomfortable and inconvenient ... . 

  
Likewise, the plaintiffs' submissions were 
sufficient to establish their prima facie 
entitlement to judgment as a matter of law 
with respect to the cause of action 
alleging trespass. "The essence of 
trespass is the invasion of a person's 
interest in the exclusive possession of 
land" ... . The invasion of, or intrusion 
upon, the property interest "must at least 
be the immediate or inevitable 
consequence of what [the defendant] 
willfully does, or which he does so 
negligently" ... . Here, the plaintiffs' 
submissions demonstrate that golf balls 
have invaded their property with such 
frequency and over such a long period of 
time, without Quaker Ridge taking steps 
to sufficiently abate the situation, so as to 
amount to willfulness ... . 

  
Furthermore, the plaintiffs established, 
prima facie, that Quaker Ridge breached 
its duty to exercise reasonable care in the 
maintenance and use of its property to 
prevent foreseeable injury that might 
occur on adjoining property by failing to 
take precautions in design and location, 
in the form of play, or in the erection of 
protective devices as a safeguard against 
injury to the plaintiffs' property ... .  Behar 
v Quaker Ridge Golf Club Inc, 2014 NY 
Slip Op 04456, 2nd Dept 6-18-14 
 

  

NEGLIGENCE/STRICT PRODUCTS 
LIABILITY/CIVIL PROCEDURE 

  
Untimely Strict Products Liability Cause of 
Action Related Back to Timely Negligent 

Design Cause of Action---Motion to Amend 
Pleadings to Add Strict Products Liability 
Cause of Action Against Lessor of Heavy 

Equipment Should Have Been Granted 
  
The Third Department determined plaintiff 
should have been allowed to amend 
the complaint to assert a strict products liability 

cause of action against the lessor of heavy 
equipment.  Plaintiff claimed to have slipped and 
fallen from a slippery surface on the heavy 
equipment.  The court noted the untimely strict 
products liability claim was nearly identical to the 
negligent design cause of action which had been 
timely alleged: 
  

A commercial lessor may be held liable, 
even in the absence of fault, for injuries 
caused by a defective product that the 
lessor is in the business of leasing ... . 
Leave to amend is to be freely granted "at 
any time," so long as there is no prejudice 
or surprise to the other party (CPLR 3025 
[b]...), "and the amendment is not plainly 
lacking in merit" ... . 

  
Although plaintiffs did not seek to amend 
the complaint until four years after the 
commencement of the action, 
[defendant] has not identified any actual 
prejudice or valid claim of surprise. The 
proposed amendment is not based on 
new facts and there is "almost no 
difference" between negligence and strict 
products liability claims based on 
defective design ... . Given the 
functionally synonymous nature of the 
claims, we conclude that the complaint 
provided adequate notice of the 
necessary elements and the proposed 
amendment relates back to the timely 
interposition of the negligence claim (see 
CPLR 203 [f]...). Furthermore, the strict 
products liability claim cannot be said to 
be plainly lacking in merit as plaintiffs 
submitted an affidavit from a certified 
safety professional who opined that the 
slippery surface of the excavator was 
unreasonably dangerous, described why 
and explained how it could have been 
made safer ... . Stokes v Komatsu Am 
Corp, 2014 NY Slip Op 02997, 3rd Dept 
5-1-14 
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NEGLIGENCE/VEHICLE AND 
TRAFFIC LAW 

  
Statutory "Reckless Disregard" Standard in 
Vehicle and Traffic Law 1103 (b) Applied to 
the Driver of a Town Truck---The Driver Was 
Using a Plow to Remove Water and Debris 

from a Road---Because the Driver Was 
Acting On His Own and Had Not Been 

Assigned to Remove the Water and Debris, 
the Question Raised on Appeal Was Whether 

the Driver Was Doing "Work" within the 
Meaning of Section 1103 (b) such that the 

Statutory Standard, as Opposed to the 
Ordinary Negligence Standard, Applied 

  
The Fourth Department, over a two-justice 
dissent, determined the statutory "reckless 
disregard" standard of Vehicle and Traffic Law 
1103 (b), not the ordinary negligence standard, 
applied to the actions of the driver of a town 
truck..  The driver, Grzybek,  was using a plow 
to remove water and debris from a service 
road.  The water sprayed onto the windshield of 
the truck, obstructing the driver's vision and 
causing the driver to cross into an oncoming 
lane, striking plaintiffs' vehicle. Because the 
driver was not assigned the task of removing 
water and debris from the road, the dissenters 
argued the driver was not engaged in "work" 
within the meaning of Vehicle and Traffic Law 
1103 (b) and, therefore, the ordinary negligence 
standard, not the "reckless disregard" standard 
of section 1103 (b), applied: 
  

...[T]he statute exempts "all [municipal] 
vehicles actually engaged in work on a 
highway' . . . from the rules of the road" 
... . The statute does not state that it 
exempts only those vehicles engaged in 
"assigned" work. Plowing water and 
debris from a road is work, and that work 
is within the scope of Grzybek's duties. 
Plaintiffs do not suggest otherwise. 
Rather, their contention is that the statute 
applies only when the vehicles are 
"performing their assigned work" and that 
Grzybek was not assigned to plow water 
and debris from the service road on the 
day of the accident. In our view, 
interpreting the statute as the dissent and 
plaintiffs suggest improperly adds 
language to the statute by qualifying the 
word "work." It is not the function of this 
Court to usurp the power of the 

legislature and rewrite a clear and 
unambiguous statute. Aside from 
statutory exceptions not relevant herein, 
all municipal vehicles actually engaged in 
work are exempt from the rules of the 
road. Inasmuch as Grzybek's vehicle was 
actually engaged in work, albeit 
unassigned work, the reckless disregard 
standard of care set forth in Vehicle and 
Traffic Law § 1103 (b) applies as a matter 
of law. * * * 
  
...[W]e conclude that plaintiffs, in 
opposition to defendants' cross motion, 
submitted evidence from which a jury 
could find that Grzybek "had intentionally 
committed an act of an unreasonable 
character in disregard of a known or 
obvious risk "that was so great as to 
make it highly probable that harm would 
follow" and [did] so with conscious 
indifference to the outcome' " ... . Gawron 
v Town of Cheektowaga, 2014 NY Slip 
Op 03051, 4th Dept 5-2-14 

  
  
Police Officer Struck by Plaintiffs' Decedents 

When the Officer Was Making a U-Turn to 
Follow a Car Was Entitled to Summary 

Judgment Under the Statutory "Reckless 
Disregard" Standard 

  
The Fourth Department determined summary 
judgment should have been granted in favor of a 
police officer (Bluman) who was struck by 
plaintiffs' decedents when the officer 
was attempting to make a u-turn to follow a 
vehicle.  The court determined the reckless 
disregard standard of Vehicle and Traffic Law 
1104 applied and that the officer's "momentary 
judgment lapse" did not rise to the level of 
reckless disregard as a matter of law: 
  

At the time of the accident, Bluman was 
operating an "authorized emergency 
vehicle" (Vehicle and Traffic Law § 1104 
[a]) and was engaged in an emergency 
operation by virtue of the fact that he was 
attempting a U-turn in order to "pursu[e] 
an actual or suspected violator of the law" 
(§ 114-b). As the Court of Appeals 
recognized ..., "the reckless disregard 
standard of care in Vehicle and Traffic 
Law § 1104 (e) only applies when a driver 
of an authorized emergency vehicle 
involved in an emergency operation 
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engages in the specific conduct 
exempted from the rules of the road by 
Vehicle and Traffic Law § 1104 (b). Any 
other injury-causing conduct of such a 
driver is governed by the principles of 
ordinary negligence." We conclude that, 
by attempting to execute a U-turn, 
Bluman's conduct was exempted from the 
rules of the road by section 1104 (b) (4). 
As a result, his conduct is governed by 
the reckless disregard standard of care in 
section 1104 (e). 
  
It is well settled that a " momentary 
judgment lapse' does not alone rise to the 
level of recklessness required of the 
driver of an emergency vehicle in order 
for liability to attach" (Szczerbiak v Pilat, 
90 NY2d 553, 557). Here, Bluman acted 
under the mistaken belief that the other 
southbound vehicles were sufficiently 
behind him and that it was, at that 
moment, safe to execute a U-turn. This 
"constituted a momentary lapse in 
judgment not rising to the level of 
reckless disregard for the safety of others' 
"... . Dodds v Town of Hamburg, 2014 
NY Slip Op 03060, 4th Dept 5-2-14 

  

  
Questions of Fact Raised About Whether 

Ambulance Driver Was Engaged in an 
Emergency Operation at the Time of the 

Accident, and If So, Whether the Ambulance 
Driver Was Reckless in Violation of Vehicle 

and Traffic Law 1104 
  
The Second Department determined questions 
of fact existed about whether an ambulance 
driver (Stewart) was engaged in an emergency 
operation at the time of the accident and, if so, 
whether Stewart acted recklessly in violation of 
Vehicle and Traffic Law 1104: 
  

Vehicle and Traffic Law § 114-b defines 
emergency operation as: "[t]he operation . 
. . of an authorized emergency vehicle, 
when such vehicle is engaged in 
transporting a sick or injured person, 
pursuing an actual or suspected violator 
of the law, or responding to, or working or 
assisting at the scene of an accident, 
disaster, police call, alarm of fire, actual 
or potential release of hazardous 
materials or other emergency." In the 
instant case, the plaintiff presented 

evidence that the radio call to which 
Stewart was responding was for the 
police to assist, and that Stewart sought 
to offer assistance in the form of "crowd 
control . . . until the police got there." 
Under the circumstances presented here, 
we agree with the plaintiff that triable 
issue of fact is presented as to whether 
Stewart was operating the ambulance as 
part of an emergency operation as 
contemplated by the statute ... . 

  
We also find that the record presents 
factual issues as to whether Stewart's 
conduct constituted reckless disregard. 
The "reckless disregard" standard 
requires proof that Stewart intentionally 
committed "an act of an unreasonable 
character in disregard of a known or 
obvious risk that was so great as to make 
it highly probable that harm would follow" 
... . In the instant matter, the plaintiff 
submitted an affidavit from a nonparty 
witness that raised triable issues of fact 
as to whether the ambulance slowed 
down prior to entering the intersection at 
which the collision occurred. Although 
Stewart claimed that she was traveling 
five miles per hour through the subject 
intersection, the witness averred in his 
affidavit that Stewart was driving at a high 
rate of speed, without ever slowing down, 
on the wrong side of the road through a 
steady red signal. "Resolving questions of 
credibility, determining the accuracy of 
witnesses, and reconciling the testimony 
of witnesses are for the trier of fact" ... . 
Thus, triable issues of fact have been 
raised ... . Torres v Saint Vincent's 
Catholic Med Ctrs of NY, 2014 NY Slip 
Op 03256, 2nd Dept 5-7-14 
  

Vehicle On a Flatbed Tow Truck Is Not In 
"Use or Operation" Within Meaning of 

Vehicle and Traffic Law 388 
  
The Second Department reversed Supreme 
Court finding that the owner (Rosa) of a vehicle 
which is on a flatbed tow truck when the truck is 
involved in an accident cannot no be liable 
under Vehicle and Traffic Law 388: 
  

Vehicle and Traffic Law § 388(1) imposes 
liability on all vehicle owners for accidents 
resulting from negligence in the 
permissive "use or operation" of their 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03060.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03060.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03256.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03256.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03256.htm


124 
 

vehicles, including use "in combination 
with one another, by attachment or tow" 
(Vehicle and Traffic Law § 388[1]...). The 
statute's primary objective is " to provide 
recourse to an injured party against a 
person, financially able to respond, 
without whose conduct in permitting use 
of the vehicle the accident would not have 
happened'" ... . 
  
Here, Rosa's vehicle was not in use at the 
time of the accident, either on its own or 
in combination with the flatbed tow truck... 
. Rather, it was merely cargo on the 
flatbed tow truck. Gibson v Sing Towinf 
Inc, 2014 Slip Op 03483, 2nd Dept 5-14-
14 

 
NEGLIGENCE/VEHICLE AND 
TRAFFIC LAW/VOLUNTEER 

AMBULANCE WORKERS' BENEFIT 
LAW 

  
Suit Against Town by Representatives of 

Ambulance Personnel Killed in an Accident 
Prohibited by Volunteer Ambulance Workers' 

Benefit Law/Question of Fact Whether 
Ambulance Driver Was Reckless (in Violation 

of Vehicle and Traffic Law 1104) 
  
The Second Department determined the town 
was protected against a suit by representatives 
of ambulance personnel killed when the 
ambulance was involved in an 
accident.  Volunteer Ambulance Workers' 
Benefit Law section 19 provides an exclusive 
remedy (much like the Workers' Compensation 
Law) and thereby precluded the lawsuit against 
the town.  The Second Department also 
determined a question of fact had been raised 
about whether the ambulance driver was 
reckless.  Therefore suit against the driver was 
not precluded by Vehicle and Traffic Law 1104 
which imposes a "reckless disregard" standard 
for causes of action against the drivers of 
emergency vehicles.  It is worth noting that the 
question of fact under the "reckless disregard" 
standard was found to exist in spite of a 
Department of Motor Vehicles hearing which 
determined the ambulance driver did not act 
recklessly.  Ryan v Town of Riverhead, 2014 
NY Slip Op 03250, 2nd Dept 5-7-14 
 
 

NEGLIGENCE/WRONGFUL 
DEATH/GOVERNMENTAL 
IMMUNITY/COUNTY LAW 

  
Causes of Action Against County Personnel 
Based Upon Negligent Hiring, Training and 

Supervision Should Not Have Been 
Dismissed--Plaintiff's Decedent Was Killed at 
the Hands of Her Mother and Half-Brother---
Complaint Alleged County's Negligence in 

Failing to Protect Plaintiff's Decedent 
  
In a lawsuit alleging county personnel, including 
deputy sheriffs, were negligent resulting in the 
death of plaintiff's decedent at the hands of her 
mother and half-brother, the Fourth Department 
determined: (1) governmental immunity could 
not be determined at the pleading stage 
because whether the government's actions were 
discretionary (and therefore immune) was a 
question of fact; (2) absent a local law to the 
contrary, a sheriff can not be held 
vicariously responsible for the actions of deputy 
sheriffs under the doctrine of respondeat 
superior; (3) the causes of action for negligent 
hiring, training and supervision of county 
personnel should not have been dismissed; (4) 
the notices of claim were sufficient to notify the 
county of the negligent hiring, training and 
supervision causes of action; and (5) the notice 
of claim was not defective for failing to name the 
sheriff in his official capacity.  Mosey v County 
of Erie, 2014 NY Slip Op 03041, 4th Dept 5-2-
14 
  

PISTOL PERMITS 
  

Petitioner Entitled to Notice of Charges and 
Evidence Against Him Before Pistol Permit 

Can Be Revoked 
  
The Second Department determined the pistol 
licensing officer erred when she revoked 
petitioner's pistol permit without giving petitioner 
notice of the charges (made in documents sent 
to the officer by petitioner's wife) and the 
evidence: 
  

"While a formal adversarial hearing is not 
required before a pistol license is 
revoked, the licensee must be given 
notice of the charges and evidence 
against him [or her], and be given an 
opportunity to appear with his [or her]; 
lawyer to rebut the charges" ... . Here, the 
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record reflects that the petitioner was not 
given notice of the charges and evidence 
against him, and that the respondent 
specifically relied on evidence of which 
the petitioner was unaware and was 
denied an opportunity to rebut ... . Matter 
of McAvoy v Klein, 2014 NY Slip Op 
03843, 2nd Dept 5-28-14 

 
PRIVILEGE/EDUCATION 

LAW/DENTAL MALPRACTICE 
  

Corporate Integrity Documents Privileged 
Under Education Law 6527 (3) 

  
The Fourth Department determined corporate 
integrity documents sought by plaintiffs in a 
fraud and dental malpractice action were 
privileged under the Education Law and did not 
have to be disclosed: 
  

We conclude that the court erred in 
determining that the requested corporate 
integrity documents were not privileged 
under Education Law § 6527 (3). 
[Defendant] met its burden of establishing 
that the corporate integrity documents 
sought by plaintiffs were related to the 
"performance of a medical or a quality 
assurance review function or participation 
in a medical and dental malpractice 
prevention program" ... . Specifically, 
[defendant] established that the corporate 
integrity documents were prepared 
pursuant to state and federal corporate 
integrity agreements, which set forth 
procedures for the review and monitoring 
of the quality of care of the dental clinics. 
Thus, [defendant] established" that it has 
a review procedure and that the 
[corporate integrity documents] for which 
the [privilege] is claimed [were] obtained 
or maintained in accordance with that 
review procedure' " ... . Contrary to 
plaintiffs' contention, there is nothing in 
the language of section 6527 (3) limiting 
applicability of the privilege to agencies 
located in New York or records prepared 
in the state... . Matter of Small Smiles 
Litig, 2014 NY Slip Op 03080, 4th Dept 
5-2-14 
 
 

 

PRIVILEGE/GOVERNMENTAL 
IMMUNITY/FALSE IMPRISONMENT 

  
Division of Parole's Mistake Which Resulted 

in the Incarceration of the Claimant Was 
Privileged---Claimant's Action for False 

Imprisonment Properly Dismissed 
  
The Third Department, in a full-fledged opinion 
by Justice Peters, determined a mistake made 
by the Division of Parole, which resulted in 
claimant's prosecution and imprisonment for a 
violation of parole at a time when his parole had 
been terminated, was privileged.  Therefore, the 
claimant's action for false imprisonment was 
properly dismissed: 
  

To establish a claim of false 
imprisonment, claimant must 
demonstrate, among other things, that the 
confinement was not privileged ... . "To 
that end, it is settled that '[a]n otherwise 
unlawful detention is privileged where the 
confinement was by arrest under a valid 
process issued by a court having 
jurisdiction or parole authorities'" ... . 
Here, there is no dispute that claimant's 
confinement was pursuant to parole 
violation warrants that were valid on their 
face. Yet, according to claimant, because 
his sentence should have terminated by 
law on March 10, 2005, the Division acted 
without jurisdiction when it commenced 
the April 2005 parole revocation 
proceeding, revoked his parole and 
thereafter subjected him to various 
periods of incarceration.  
  
"'There is a distinction between acts 
performed in excess of jurisdiction and 
acts performed in the clear absence of 
any jurisdiction over the subject matter. 
The former is privileged, the latter is not'" 
... . 
  
While the [Division of Parole's] 
....interpretation of Executive Law former 
§ 259-j (3-a) may well have been 
mistaken, any such "error in judgment 
neither negates nor defeats defendant's 
claim of privilege" ... . The statute vested 
the Division with the authority to grant a 
termination of sentence under certain 
described circumstances, and interpreting 
the provisions that implement such power 
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is a legitimate part of the Division's 
function .. . The Division made a 
reasoned judgment ...[which] was neither 
inconsistent with nor contrary to extant 
judicial authority ... . Thus, at most, the 
Division "acted in excess of its 
jurisdiction, not in the complete absence 
[thereof], and its conduct therefore was 
privileged"... . Marsh v State of New 
York, 2014 NY Slip Op 03320, 3rd Dept 
5-8-14 
 

REAL ESTATE/CONTRACT 
LAW/BROKER'S COMMISSION 

  
Evidence Did Not Support the Finding that 

the Broker Was Due a Commission from the 
Buyers In Spite of the Phrase "Buyer Agrees 

to Pay the Broker a Commission of SBC" 
  
In finding the broker was not entitled to a 
commission from the buyers (reversing Supreme 
Court)  the Second Department noted that 
testimony indicated "SBC" stood for  "seller 
broker compensation," the broker represented 
the seller, and the seller would pay the 
commission: 
  

"In order to recover a real estate 
brokerage commission, the broker must 
establish: (1) that he or she is duly 
licensed, (2) that he or she had a 
contract, express or implied, with the 
party to be charged with paying the 
commission, and (3) that he or she was 
the procuring cause of the sale" ... . Here, 
the evidence at trial failed to establish 
that the appellants expressly or impliedly 
agreed that the appellants were to be the 
parties responsible for the payment of the 
commission to the plaintiff... . Cusumano 
Assoc Inc v Politoski, 2014 Slip Op 
04728, 2nd Dept 6-25-14 
  

 
 
 
 
 
 
 
 

REAL ESTATE/CONTRACT 
LAW/UNJUST 

ENRICHMENT/BROKER'S 
COMMISSION 

  
Broker's Complaint Stated Causes of Action 
for Breach of Implied Contract and Unjust 

Enrichment---Complaint Alleged Broker Was 
Entitled to a Commission Where Defendant 

Buyers Abandoned the Potential Purchase in 
which Broker Was Involved and 18 Months 
Later Purchased Nearly Identical Property 

from the Same Seller 
  
The First Department, in a full-fledged opinion 
by Justice Acosta, determined a real estate 
broker (SPRE) had sufficiently stated causes of 
action for breach of implied contract and unjust 
enrichment.  The complaint alleged that the 
broker introduced the defendants to the 
developer of condominium units (397 West) and 
found an architect.  The defendants 
subsequently informed the broker they were no 
longer looking to buy.  18 months later the 
defendants purchased different but nearly 
identical condominium units from the same 
developer: 
  

In this appeal, we must determine 
whether plaintiff broker has alleged facts 
sufficient to establish its entitlement to a 
commission on the sale of real estate, 
where it expended significant effort 
locating an apartment for buyers who 
abandoned the transaction and 
purchased another apartment in the same 
building 18 months later. In addition, we 
take this opportunity to clarify the 
standard by which a broker may be found 
to have been the "procuring cause" of a 
real estate transaction. We find that the 
complaint sufficiently alleges that plaintiff 
was a direct and proximate link between 
the introduction of defendant buyers and 
the seller and the consummation of the 
transaction to withstand defendants' 
motion to dismiss. * * * 

  
"[I];n the absence of an agreement to the 
contrary, a real estate broker will be 
deemed to have earned his commission 
when he [or she]; produces a buyer who 
is ready, willing and able to purchase at 
the terms set by the seller" ... . A broker 
does not earn a commission merely by 
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calling the property to the attention of the 
buyer ... . But this does not mean that the 
broker "must have been the dominant 
force in the conduct of the ensuing 
negotiations or in the completion of the 
sale" (id. at 206). Rather, the broker must 
be the "procuring cause" of the 
transaction, meaning that "there must be 
a direct and proximate link, as 
distinguished from one that is indirect and 
remote," between the introduction by the 
broker and the consummation of the 
transaction ... . * * * 
  
In the present case, ... under the ... "direct 
and proximate link" standard, we find that 
the allegations in the complaint 
sufficiently state that SPRE was the 
procuring cause of defendants' purchase 
of the second duplex at 397 West. SPRE 
brought defendants to the building on 
several occasions; introduced defendants 
to the developer and attended several 
meetings between the developer and 
defendants; reviewed floor plans with 
defendants; negotiated favorable terms 
for defendants on the original units; 
prepared a deal sheet with defendants' 
preliminary offer terms on the first duplex 
for the developer's consideration; drafted 
a contract of sale; and connected 
defendants with a reputable architect 
whom SPRE specially selected to 
implement defendants' design plans. 
Affording these allegations a liberal 
construction, we find that they establish 
that SPRE's actions and efforts may have 
been a direct and proximate link between 
the introduction of defendants to the 
developer and defendants' purchase of 
the second duplex at 397 West. Whether 
SPRE was the procuring cause "is a 
question of fact to be decided on the 
evidence" ... . SPRE Realty Ltd v Dienst, 
2014 NY Slip Op 03642, 1st Dept 5-20-
14 
 

REAL PROPERTY 
  

Co-Tenant Acquired Entire Parcel by 
Adverse Possession 

  
The Second Department determined a co-tenant 
of land owned by tenants in common had 
adversely possessed the entire parcel for the 

required 20-year period.  The court explained 
the applicable legal principles: 
  

"Adverse possession must be proven by 
clear and convincing evidence" ... . "To 
establish a claim of adverse possession, 
the following five elements must be 
proved: Possession must be (1) hostile 
and under claim of right; (2) actual; (3) 
open and notorious; (4) exclusive; and (5) 
continuous for the required period" ... . " 
[A]n inference of hostile possession or a 
claim of right will be drawn [where] the 
other elements of adverse possession are 
established, unless, prior to the vesting of 
title, the party in possession has admitted 
that title belongs to another'" ... . 
Moreover, under the law existing at the 
time title allegedly vested here, in the 
absence of an overt acknowledgment 
during the statutory period that ownership 
rested with another party, actual 
knowledge of the true owner, or co-owner 
as is the case here, did not destroy the 
element of claim of right ... . "Where, as 
here, the party claiming adverse 
possession is a tenant-in-common in 
exclusive possession, the statutory period 
required by RPAPL 541 is 20 years of 
continuous exclusive possession before a 
cotenant may acquire full title by adverse 
possession" ... . Galli v Galli, 2014 NY 
Slip Op 03231, 2nd Dept 5-7-14 
  

Injunction Enforcing Restrictive Covenant 
Properly Granted Despite Substantial 

Construction In Violation of the Covenant 
  
The Second Department determined plaintiff 
property owner was entitled to summary 
judgment in her action to enforce a restrictive 
covenant in a neighbor's (Bryant's) deed.  The 
restriction was a setback requirement which was 
violated.  Because plaintiff started her action 
early on, the fact that the neighbor's house was 
substantially constructed did not matter.  The 
neighbor was on notice when the construction 
was done: 
  

...[T]he restrictive covenant in Bryant's 
deed was part of a common development 
scheme created for the benefit of all 
property owners within the subdivision. 
As such, the plaintiff has standing to 
enforce the restrictive covenant at issue 
... . 
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We ... reject Bryant's assertion that the 
Supreme Court erred in declining to 
dismiss the causes of action seeking 
injunctive relief on the ground that they 
had been rendered academic. As the 
plaintiff correctly argues, those causes of 
action were not rendered academic, 
despite the substantial completion of the 
home ... . Under the circumstances, the 
plaintiff acted promptly in commencing 
this action and Bryant was put on notice 
that if she proceeded with construction, 
she would do so at her own risk ... . 
  
On the merits, we find that the Supreme 
Court properly granted the plaintiff's cross 
motion for summary judgment. The law 
has long favored free and unencumbered 
use of real property, and covenants 
restricting use are "strictly construed 
against those seeking to enforce them" ... 
. "[C]ourts will enforce such restraints only 
where the party seeking enforcement 
establishes their application by clear and 
convincing evidence" ... . Here, the 
plaintiff established, prima facie, that the 
restrictive covenant was applicable and 
that Bryant's construction violated that 
restrictive covenant insofar as the side 
setback distances were concerned. In 
opposition to this prima facie showing, 
Bryant failed to raise a triable issue of fact 
... . Hildago v 4-34-68 Inc, 2014 NY Slip 
Op 03491, 2nd Dept 5-14-14 

 
REAL PROPERTY/BONA 

FIDE PURCHASER 
  

No Question of Fact Raised About Whether 
Buyer Was a Bona Fide Purchaser 

  
The Third Department determined summary 
judgment was properly granted in favor of a 
bona fide purchaser(Doyle) of property that had 
been the subject of plaintiff's prior sales contract: 
  

...[W]e reject plaintiff's assertion that 
Supreme Court erred in finding that Doyle 
was a bona fide purchaser as a matter of 
law. "A bona fide purchaser — one who 
purchases real property in good faith, for 
valuable consideration, without actual or 
record notice of another party's adverse 
interests in the property and is the first to 

record the deed or conveyance — takes 
title free and clear of such adverse 
interests" ... . In support of his motion, 
Doyle averred that he purchased the 
property for $455,000, recorded the deed 
on April 20, 2012 and "was unaware of 
any contract to purchase [the property] 
between [NKT] and anyone" prior to doing 
so. He also denied having ever heard of 
either plaintiff or its principal prior to filing 
the deed. [Counsel] confirms that he did 
not inform Doyle of the negotiations with 
plaintiff — or even of plaintiff's existence 
— prior to the sale of the property. 
Further, the recording page 
accompanying the deed — which 
indicates a purchase price of $455,000 
and reflects payment of a transfer tax 
commensurate with that amount — 
corroborates Doyle's allegation regarding 
the consideration paid for the property 
(see Tax Law § 1402 [a]). Given this 
evidence, the burden shifted to plaintiff to 
raise a question of fact as to whether 
Doyle "ha[d] knowledge of any fact, 
sufficient to put him on inquiry [notice] as 
to the existence of some right or title in 
conflict with that he [was] about to 
purchase"... . 10 Cardinal Lane LLC v 
NKT Land Acquisitions Inc, 2014 NY 
Slip Op 02990, 3rd Dept 5-1-14 
  

 

REAL PROPERTY/HOME OWNERS' 
ASSOCIATION/RESTRICTIVE 

COVENANT 
  

Homeowners' Association Had Power to 
Direct Property Owners to Remove Chickens 
  
The Fourth Department, over a two-justice 
dissent, determined the plaintiff homeowners' 
association acted properly when it directed 
defendants to remove two chickens from their 
property.  The "Declaration of Covenants, 
Conditions and Restrictions..." gave the board 
"the absolute power to prohibit a pet from being 
kept on the Properties...": 
  

"It is well settled that, [s]o long as the 
[B]oard [of directors of a homeowners' 
association] acts for the purposes of the 
[homeowners' association], within the 
scope of its authority and in good faith, 
courts will not substitute their judgment 
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for [that of] the [B]oard[ ]' " ... . The 
Declaration provides that plaintiff's Board 
"shall have the absolute power to prohibit 
a pet from being kept on the Properties, 
including inside residences constructed 
thereon." Here, plaintiff established that 
its Board was acting for the purposes of 
the homeowners' association and within 
the scope of its authority when it directed 
defendants to remove the chickens from 
the property. In addition, there is no 
evidence that defendants were " 
deliberately single[d] out . . . for harmful 
treatment' " inasmuch as no other 
residents of the subdivision had chickens 
or were in violation of the applicable 
restrictive covenant ..., and defendants 
otherwise " failed to present evidence of 
bad faith . . . or other misconduct' " 
... . Preserve Homeowners' Assn Inc v 
Zahn, 2014 NY Slip Op 03047, 4th Dept 
5-2-14 

 

 REAL PROPERTY/MORTGAGES 
  
Unrecorded Purchase Money Mortgage Did 
Not Have Priority Over Mortgage Recorded 

by Good-Faith Lender for Value 
  
The Second Department determined that 
plaintiff's complaint failed to state a cause of 
action concerning whether plaintiff's purchase 
money mortgage had priority over the recorded 
mortgage held by defendant bank.  Plaintiff's 
mortgage was not recorded: 
  

Pursuant to "New York's Recording Act 
(Real Property Law § 291), a mortgage 
loses its priority to a subsequent 
mortgage where the subsequent 
mortgagee is a good-faith lender for 
value, and records its mortgage first 
without actual or constructive knowledge 
of the prior mortgage" ... . Further, the 
plaintiff's purchase money mortgage "is 
as much subject to the Recording Act as 
any other" ... . 

  
The amended complaint failed to allege 
that [defendants] had constructive or 
actual notice of the plaintiff's purchase 
money mortgage, that either made any 
representation to the plaintiff, or 
otherwise acted in bad faith. Thus, the 
plaintiff may only establish that the 
purchase money mortgage had priority 

over [defendant's] mortgage on the basis 
that it was recorded first. However, the 
amended complaint averred that the 
purchase money mortgage was not 
recorded, and further stated that 
[defendant] holds a first Mortgage to the 
property." Carrion v 162 Pulaski LLC, 
2014 NY Slip Op 03470, 2nd Dept 3-14-
14 

 

REAL PROPERTY/MUNICIPAL 
LAW/ENVIRONMENTAL 

LAW/REGULATORY TAKING 
  

Village's Opting to Remove Petitioner's Land 
from the Land Available for Purchase by New 

York City to Maintain the City's Drinking-
Water Watershed Was Not a Regulatory 

Taking 
  
The Third Department determined the village 
had acted appropriately when it opted to exclude 
portions of land within the village from New York 
City's watershed acquisition program.  Petitioner 
was attempting to sell an easement for her land 
to the City.  When the village opted to exclude 
petitioner's land from the City's acquisition 
program, the petitioner brought an action 
claiming the village had exceeded its authority 
by improperly restricting the ownership and 
transferability of her property. Petitioner further 
argued that the village's action constituted a de 
facto regulatory taking of her property for which 
she was entitled to compensation: 
  

Through voluntary agreement and 
accepting DEC [Department of 
Environmental Conservation] conditions, 
the City consented not to be a potential 
purchaser of some upstate property if the 
local municipalities opted to exclude the 
property from land acquisition by the City. 
This was part of a delicate balance 
designed to protect the watershed and 
save the City significant money while 
safeguarding the economic vitality of 
upstate communities ... . It was not an 
improper attempt by a local municipality 
to regulate who owns or occupies 
property ... , but, in essence, the 
withdrawal of one potential purchaser 
who received a significant benefit. * * * 
  
Where, as here, "the contested 
[resolution] falls short of eliminating all 
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economically viable uses of the 
encumbered property, the Court looks to 
several factors to determine whether a 
taking occurred, including 'the 
[resolution's] economic effect on the 
landowner, the extent to which the 
[resolution] interferes with reasonable 
investment-backed expectations, and the 
character of the government action'" ... . 
The resolution's result was that one 
potential purchaser — who had not made 
any offer during the years when an 
easement on petitioner's farm could have 
been purchased — no longer remained a 
potential purchaser. Petitioner has since 
found another willing purchaser. The 
resolution did not hinder the use that was 
being made of the property as a farming 
operation. The purpose of the resolution 
was to protect the Town's potential for 
growth and economic sustainability, 
which was one of the many goals of the 
various parties involved ... and consistent 
with an overriding purpose of maintaining 
a safe, ample and relatively inexpensive 
drinking water supply for the City. 
Petitioner "did not meet [her] heavy 
burden of showing that the [resolution] 
resulted in a regulatory taking"... .  Matter 
of Nelson v City of New York, 2014 NY 
Slip Op 03319, 3rd Dept 5-8-14 

  
REAL PROPERTY TAXES/MUNICIPAL 

LAW/COUNTY LAW 
  

County Guarantee Mandated Refund of Void 
Ad Valorem Taxes---Refund Not Shown to 

Result in "Fiscal Chaos" 
  
The Second Department determined plaintiffs 
were entitled to a refund of ad valorem taxes, 
pursuant to the "county guarantee" and the 
county failed to demonstrate that enforcing the 
refund would result in "fiscal chaos."  With 
respect to the "county guarantee" the court 
wrote: 
  

Contrary to the County defendants' 
argument, Matter of Hellerstein [37 NY2d 
1] and Foss [65 NY2d 247] do not stand 
for the proposition that whenever the 
award of damages or refunds against a 
municipality will result in financial 
hardship, a court may decline to award 
the relief to which the plaintiff is otherwise 

entitled. Instead, these cases stand for 
the more limited proposition that, where a 
municipality has reasonably relied upon a 
widespread and longstanding practice (as 
in Matter of Hellerstein) or a statute is 
later invalidated (as in Foss), and where 
applying the invalidation retroactively 
would call into question "a settled 
assessment roll or property rights based 
thereon," a court may exercise its 
discretion by giving its holding only 
prospective application ... . Here, the 
County defendants' submissions have not 
demonstrated that awarding the plaintiffs 
the refunds they seek would call into 
question settled assessment rolls or 
property rights based thereon. Keyspan 
Generation LLC v Nassau County, 
2014 NY Slip Op 04737, 2nd Dept 6-25-
14 
 

  
REAL PROPERTY/TENANTS IN 

COMMON/PARTITION 
  
In a Partition Action, Tenant in Common Not 
Liable to Other Tenants in Common for Use 
and Occupancy of the Property/Tenant in 
Common Entitled to Reimbursement from 
Other Tenants in Common for Taxes and 

Repairs 

  
In the context of a partition action, the Fourth 
Department explained that a tenant in common 
is not liable to other tenants in common for the 
use and occupancy of the property and is 
entitled to reimbursement of any payments 
made for taxes and repairs: 

  
Contrary to plaintiffs' contention, the court 
properly determined that defendant was 
not liable to them for the value of 
defendant's use and occupancy. 
"[P]artition is an equitable remedy in 
nature and [the court] has the authority to 
adjust the rights of the parties so [that] 
each receives his or her proper share of 
the property and its benefits" (Hunt v 
Hunt, 13 AD3d 1041, 1042). A tenant in 
common "has the right to take and 
occupy the whole of the premises and 
preserve them from waste or injury, so 
long as he or she does not interfere with 
the right of [the other tenants] to also 
occupy the premises" ... . "Mere 
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occupancy alone by one of the tenants 
does not make that tenant liable to the 
other tenant[s] for use and occupancy 
absent an agreement to that effect or an 
ouster" ... , both of which are absent here. 

  
Contrary to plaintiffs' further contention, the court 
properly determined that defendant was entitled 
to be reimbursed for payments that he made for 
property taxes and repairs. It is well settled that 
a tenant in common is entitled to be reimbursed 
for the share of the taxes paid by him for the 
benefit of other tenants in common ... . 
Additionally, a tenant in common is entitled to be 
reimbursed for money expended in maintaining, 
repairing and improving the property, if such 
maintenance, repairs, and improvements were 
undertaken in good faith and were necessary to 
protect or preserve the property ... . Cooney v 
Shepard, 2014 NY Slip Op 04589, 4th Dept 6-
20-14 
 

RELIGIOUS CORPORATION 
LAW/CIVIL PROCEDURE 

  
Former Parishioners Did Not Have Standing 
to Challenge Sale of Church Property Which 

Had Been Authorized by Supreme Court 
Pursuant to the Religious Corporation Law 

  
The Third Department determined former 
parishioners of a church should not have 
brought an action for declaratory judgment 
contesting the church's (court-ordered) 
authorization to sell church property pursuant to 
the Religious Corporation Law.  The proper 
procedure would have been to bring a motion to 
intervene pursuant to CPLR 5015 
(a).  The  court went on to determine that the 
parishioners did not have standing to challenge 
the sale because they were not members of the 
religious corporation: 
  

Plaintiffs' action was an impermissible 
collateral attack on the authorization 
order. The proper procedure would have 
been to move to vacate that order 
pursuant to CPLR 5015, which permits 
"any interested person" to move for such 
relief (CPLR 5015 [a]), rather than 
commencing a second plenary action 
collaterally attacking an order in a prior 
action ... . ... 
  

Additionally, Supreme Court properly 
dismissed the complaint because 
plaintiffs lack standing to challenge the 
sale of the property. Plaintiffs may have 
been members of the congregation or 
"ecclesiastical body" of St. Patrick's, but 
that does not make them members of the 
religious corporation ... . "Member" is 
defined for religious corporation purposes 
as "one having membership rights in a 
corporation in accordance with the 
provisions of its certificate of 
incorporation or by-laws" (N-PCL 102 [a] 
[9]; see Religious Corporations Law § 2-b 
[1]). Pursuant to the incorporation 
documents and bylaws of St. Patrick's 
and the relevant statutes, St. Patrick's is 
managed by a five-member board of 
trustees consisting of the diocesan 
bishop, the vicar general of the diocese, 
the rector of the church and two 
laypersons selected by the other trustees 
(see Religious Corporations Law §§ 90, 
91)[FN3]. Religious Corporations Law § 5 
"vests the custody and control of a 
religious corporation's [*3]real property in 
the board of trustees" ... . As plaintiffs are 
not members of the religious corporation, 
they lack standing to challenge decisions 
concerning the transfer of the 
corporation's property ... . Citizens for St 
Patrick's v Saint Patrick's Church of W 
Troy, 2014 NY Slip Op 03314, 3rd Dept 
5-8-14 

 
SOCIAL SERVICES 

LAW/ADMINISTRATIVE 
LAW/CONSTITUTIONAL LAW 

  
Low-Income Families' Challenges to Child 

Care Copayment Regulation Rejected 
  
The Fourth Department rejected challenges to a 
copayment regulation by low-income families 
who are eligible for child care assistance but 
who are required to pay more than 10% of their 
gross incomes for the care.  The families alleged 
that the co-payment regulation, 18 NYCRR 
415.3 (e), violated Social Services Law 410-x 
because it did not provide for a single sliding fee 
scale, the existing sliding fee scales are not 
based upon the family's ability to pay, and the 
regulation failed to provide equitable access to 
child care as required by statute.  The families 
further alleged the copayment regulation 
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violated the families' right to travel within the 
state and their right to equal protection of the 
law.  With respect to the sliding scale aspect of 
the argument, the court wrote: 
  

Plaintiffs ...contend that the copayment 
regulation violates Social Services Law § 
410-x (6) because it does not provide for 
a single sliding fee scale, as required by 
statute, and instead allows each of the 58 
social services districts to set its own 
sliding fee scale. We reject that 
contention as well. "It is well settled that 
the Legislature may authorize an 
administrative agency to fill in the 
interstices in the legislative product by 
prescribing rules and regulations 
consistent with the enabling legislation' " 
... . "In so doing, an agency can adopt 
regulations that go beyond the text of that 
legislation, provided they are not 
inconsistent with the statutory language 
or its underlying purposes" ... . An 
agency's interpretation of a governing 
statute will not be disturbed unless it is 
unreasonable or irrational ... . 
  
Here, section 410-x (6) delegates 
regulatory authority to the Office of 
Children and Family Services, of which 
defendant is Commissioner, by providing 
that, "[p]ursuant to department 
regulations, child care assistance shall be 
provided on a sliding fee basis based on 
the family's ability to pay." The statute 
does not expressly require defendant to 
adopt a single state-wide sliding fee 
scale, and we do not consider it 
unreasonable or irrational for defendant 
to adopt a regulation that gives flexibility 
to social services districts to choose a 
multiplier between 10% and 35% to use 
in calculating an eligible family's share of 
child care costs. Williams v Carrion, 
2014 NY Slip Op 03044, 4th Dept 5-2-14 
 
 

 
 
 
 
 
 

STATE CONSTITUTIONAL 
LAW/JUDGES' COMPENSATION 

  
State's Decrease in Its Contribution to 

Judges' Health Care Insurance Violated the 
Compensation Clause of the NYS 

Constitution 
  

The First Department determined that the state's 
decrease in its contribution to the cost of judges' 
health care insurance violated the 
Compensation Clause of the NYS 
Constitution.  The reduced contribution 
increased the amounts withheld from judges' 
salaries and thereby constituted an 
unconstitutional decrease in 
compensation. Bransten v State of New York, 
2014 NY Slip Op 03214, 1st Dept 5-6-14 

 
 

TAX LAW 
  

Sufficient Evidence Supported Finding that 
Sole Shareholder, Who Did Not Oversee the 

Day to Day Operations of a Corporation, Was 
a "Responsible Person" Who Could Be Held 

Personally Liable for the Failure to Pay 
Corporate Sales and Use Taxes 

  
The Third Department determined that 
petitioner, who was the sole shareholder of a 
corporation, was a "responsible person" 
personally liable under Tax Law 1131 and 1133 
for outstanding sales and use taxes.  Petitioner 
did not oversee the day to day operations of the 
corporation, did not sign checks, hire or fire 
employees, or assist in the preparation of tax 
returns.  However, she had the capacity to 
appoint officers and directors, had appointed her 
husband as the sole director, co-signed an 
alcoholic beverage license, , and alone signed 
an application for registration as a sales tax 
vendor: 
  

Tax Law § 1133 (a) imposes personal 
liability on any person who is responsible 
for collecting tax under Tax Law article 28 
... . A person required to collect tax 
includes "any officer, director or employee 
of a corporation . . . who . . . is under a 
duty to act for such corporation . . . in 
complying with any requirement of [Tax 
Law article 28];" (Tax Law § 1131 [1]). 
Moreover, a person who is not an officer, 
director or employee of a corporation is 
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required to collect tax if he or she 
"possessed all the indicia of control that 
would impose liability upon an officer, 
director or employee of a corporation" ... . 
Whether a person has a duty to act for a 
corporation and is responsible for 
collecting sales tax is a factual 
determination to be made on a case-by-
case basis ... . Such determination turns 
on a variety of factors, including the 
status of a stockholder, the authority to 
hire and fire employees and responsibility 
for the corporation's management ... . In 
this regard, an important consideration is 
"petitioner's authority and responsibility to 
exercise control over the corporation, not 
his [or her]; actual assertion of such 
authority" ... . Matter of Luongo v Tax 
Appeals Trib of the State of New York, 
2014 NY Slip Op 03714, 3rd Dept 5-22-
14 
 

TRUSTS AND ESTATES 
  

Surrogate's Court Should Have Held a 
Hearing to Determine the Validity of a 

Handwritten Will Supported by the Affidavits 
of Two Attesting Witnesses---If Valid, the 

2012 Handwritten Will Would Have Revoked 
the 2002 Will 

  
The Fourth Department reversed Surrogate's 
Court and ordered that a hearing be held to 
determine whether a 2012 will revoked a 2002 
will.  The 2012 will was handwritten and included 
some confusing language, but it was supported 
by the affidavits of two attesting 
witnesses.  There was sufficient evidence of the 
validity of the 2012 will to warrant a hearing: 
  

We conclude that petitioner demonstrated 
a substantial basis for contesting the 
2002 will. Execution of a subsequent will 
revokes a former will if the subsequent 
will is "so inconsistent with the former will 
that the two cannot stand together," even 
in the absence of an express revocation 
clause in the subsequent will ... . Here, 
the 2002 will named respondent as the 
sole beneficiary, but the 2012 will named 
petitioner as the sole beneficiary and 
purported to dispose of all of decedent's 
property. We therefore conclude that the 
provisions of the 2002 will are so 
inconsistent with those of the 2012 will 

that, if the Surrogate were "satisfied with 
the genuineness of the [2012] will and the 
validity of its execution" (SCPA 1408 [1]), 
the 2012 will would revoke the 2002 will. 
Thus, in this case, whether petitioner had 
a reasonable probability of successfully 
vacating probate of the 2002 will was 
dependent upon whether he could prove, 
through competent evidence, that the 
2012 will was genuine and duly executed 
and attested .... Matter of Gehr, 2014 NY 
Slip Op 03049, 4th Dept 5-2-14 

  
 

Sole Heir Did Not Have Standing to Bring 
Action for Recovery of Estate Property---No 

Allegations of Misconduct by Personal 
Representative 

  
The Fourth Department determined plaintiff the 
sole heir, did not have standing to bring his own 
action for recovery of the property of the estate 
because there were no allegations of 
misconduct on the part of the personal 
representative: 
  

...[T]he estate representative is charged 
with the duty of recovering property of the 
estate, and that plaintiff, as decedent's 
sole heir, has no independent cause of 
action, either in his own right or the right 
of the estate, to maintain an action for 
recovery of the property of the estate, 
absent extraordinary circumstances ... . 
Extraordinary circumstances include 
collusion of the personal representative 
with others or an "unreasonable refusal" 
of the personal representative of the 
estate to commence an action ... . 
Inasmuch as the extraordinary 
circumstances must relate directly to the 
actions of the personal representative of 
the estate, we conclude that the court 
erred in determining that the "unique and 
novel circumstances" of this case, i.e., 
"homicide, possible forgery, perjury, false 
statements, and possible conflicts of 
interest," constitute the requisite 
extraordinary circumstances... . Castor v 
Pulaski, 2014 NY Slip Op 03386, 4th 
Dept 5-9-14 
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EPTL 2-1.13, Which Required that Certain 
Formula Clauses in Trusts and Wills Be 

Calculated as if Federal Estate Taxes Were 
Paid in 2010 (When the Tax Had Expired) , 

Did Not Apply to the Grantor Retained 
Annuity Trusts at Issue Here 

  
The First Department determined Surrogate's 
Court properly determined how to distribute two 
grantor retained annuity trusts (GRATs).  The 
grantor died in 2010. Because the federal estate 
had expired in 2010, executors were permitted 
to pay no estate tax that year and the executors 
so elected in this case. A clause in the GRATs 
provided that whatever fraction of the assets in 
the GRATs is "includable in the Grantor's gross 
estate for Federal estate tax purposes" passes 
into the estate, and any remainder is distributed 
equally to the three children.   The court held 
that EPTL 2-1.13, which required that, in 2010, 
certain formula clauses in trusts and wills be 
calculated as if the federal estate tax had been 
paid, did not apply.  Therefore, all of the assets 
in the GRATs were to be distributed equally: 
  

A review of the legislative history of EPTL 
2-1.13(a)(1) reveals that its purposes 
were quite narrow and that it was 
primarily a legislative fix enacted to 
prevent the thwarting of the well-
intentioned estate plans of those who, in 
good faith reliance on the existence of an 
estate tax in 2010, bequeathed significant 
portions of their estates to persons other 
than their spouses, so they could take full 
advantage of the spousal estate tax 
exemption. For people who died in 2010, 
the expiration of the estate tax not only 
nullified oft-utilized tax planning 
strategies, but threatened to leave their 
spouses with less money than they 
otherwise would have received, and with 
no concurrent benefit. The Legislature, by 
enacting EPTL 2-1.13(a)(1), saved these 
estate plans by permitting their creators 
to adopt the fiction that they paid an 
estate tax, even if they did not. 
  
There is no evidence here that the 
GRATs at issue were created with the 
specific goal of taking advantage of 
spousal exemptions based on the federal 
estate tax, or were structured for similar 
purposes. Further, the Legislature did not 
contemplate that the repeal of the tax law 
would implicate the formula clause at 

issue here. The clause here references 
federal estate tax laws not to minimize tax 
liability, but to account for an uncertain 
value to include in the taxable estate 
upon death of the grantor, to be 
distributed in proportion to each of the 
beneficiaries' taxable share of the estate 
... . Thus, contrary to petitioner's 
assertions, the GRATs' reference to the 
amount of trust property "includible in the 
Grantor's gross estate for Federal estate 
tax purposes" is not analogous to the 
"amount that can pass free of federal 
estate taxes, or that is otherwise based 
on a similar provision of federal estate 
tax," as EPTL 2-1.13(a)(1) 
recites.  Matter of Kirschner v Fisher, 
2014 NY Slip Op 03626, 1st Dept 5-20-
14 
 

No Assets Left to Distribute---Disposition of 
a Painting Which Was Part of the Estate and 
Had Been Donated to a Museum Could Be 

Protected by the Attorney General (Charged 
with Protecting the Donor's Wishes)--No 

Need to Issue Letters of Administration to 
Petitioner to Ensure Proper Use of the 

Painting 
  
The Fourth Department determined letters of 
administration should not have been granted 
because all the assets of the estate had been 
distributed.  The letters were sought by a relative 
of the decedent who was concerned about the 
disposition of a valuable painting which was a 
charitable gift to a museum and could not be 
otherwise disposed of without a court 
order.  The court concluded that the disposition 
of the painting could be protected by the 
Attorney General: 
  

...[W]e ... conclude that [the Surrogate] 
erred in granting letters of administration 
c.t.a. to petitioner. It is undisputed that 
there are no assets of the estate that 
have not been administered ... . As the 
Court of Appeals has written, "[t]here may 
be cases where letters of administration 
are necessary to be granted for other 
purposes than the recovery and 
distribution of assets[,]" including a "claim 
in respect to them which can be enforced" 
... . Nevertheless, we conclude that any 
claim with respect to the painting is to be 
"enforced by the [Attorney General], 
pursuant to his duty to effectuate the 
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donor's wishes" ..., and we conclude that 
letters of administration c.t.a. are not 
"necessary" ... . 
  
We further conclude that limited letters of 
administration also are not "appropriate or 
necessary in respect of the affairs of the 
estate" (SCPA 702 [10]...). ... [T]he 
Surrogate has previously prohibited the 
disposition of the painting without court 
approval, and there is no basis to 
conclude that the Attorney General is not 
properly fulfilling his duty to protect the 
decedent's wishes with respect to the 
bequest to the Emerson Foundation ... 
. Matter of Seward, 2014 NY Slip Op 
04317, 4th Dept 6-13-14 

 

TRUSTS AND ESTATES/CIVIL 
PROCEDURE 

  
As a  Contingent Remainder of the Subject 

Trust, the "Charitable Trust" Had the Right to 
Intervene in a Proceeding to Remove and 
Replace the Trustee of the Subject Trust 

  
The Second Department determined that the 
contingent remainder, Charitable Trust, of the 
subject trust had standing to intervene in a 
proceeding which removed the father and 
appointed the mother trustee of the subject trust: 
  

...[T]he Charitable Trust, as a contingent 
remainder of the subject trust, has 
standing to intervene in this proceeding 
..., and a real and substantial interest in 
the outcome of the proceeding .... Thus, 
the Supreme Court should have granted it 
leave to intervene as a party respondent 
(see CPLR 1012[a];[2], [3]...). Upon 
granting the Charitable Trust leave to 
intervene as a party respondent, the 
Supreme Court should have granted that 
branch of the motion which was to vacate 
the order ...removing the father as the 
trustee of the subject trust and appointing 
the mother as successor trustee of the 
subject trust, and thereupon directed that 
the petition be amended by adding the 
Charitable Trust as a party respondent 
and that the Charitable Trust be permitted 
to serve a verified answer and 
counterclaims if it be so advised. Matter 
of Ramm v Allen, 2014 NY Slip Op 
04015, 2nd Dept 6-4-14 

 

TRUSTS AND ESTATES/CIVIL 
PROCEDURE (DISCOVERY IN 

SURROGATE'S COURT) 
 

Request for Petitioner's Income Tax Records 
Properly Denied---Insufficient Showing the 
Desired Information Could Not Be Gained 

from Other Sources 
  
Over a two-justice dissent, the Fourth 
Department determined petitioner could not be 
ordered to turn over his income tax 
records.  Petitioner claimed that he had provided 
the down payment and monthly mortgage 
payments for decedent's home where petitioner 
resided. Petitioner further claimed that decedent 
promised the home to him in a verbal agreement 
(and therefore the home should not pass by the 
will to petitioner's sister).  Respondent wanted 
access to petitioner's tax records to see if 
petitioner had sufficient income to make the 
down payment: 
  

We conclude that Surrogate's Court 
properly denied respondent's motion, 
inasmuch as respondent has not made a 
sufficiently strong showing that the 
information contained in petitioner's 
income tax records "were indispensable 
to this litigation and unavailable from 
other sources" ..., such as "other financial 
or business records" ... . Indeed, 
respondent "failed to make any factual 
showing in this regard, since the hearsay 
affirmation[s] of [respondent's] attorney 
[are] wholly conclusory" ..., petitioner's 
deposition testimony, the only exhibit 
submitted in support of the motion, 
accounted for petitioner's employment 
history during the times in question, 
although in a vague manner ..., and 
respondent did not establish that it sought 
the requested information from any 
alternate source... .  Matter of Monaco, 
2014 NY Slip Op 03423, 4th Dept 5-9-14 
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TRUSTS AND ESTATES/CONTRACT 
LAW/FAMILY LAW 

  
Antenuptial Agreement Was a Valid Contract 

Which Controlled Interpretation of Trust 
Documents 

  
The Third Department applied general principles 
of contract-interpretation to an antenuptial 
agreement and trust documents to determine 
objections to property distribution raised by the 
surviving wife: 
  

Although the [trust document] makes no 
explicit mention of the antenuptial 
agreement, the [trust document] fulfilled 
decedent's obligation under that 
agreement by explicitly creating a trust to 
benefit [the wife] during her lifetime in an 
amount in excess of that required by the 
antenuptial agreement. Further, the [trust 
document] provides that the trust to 
benefit [the wife] be funded with assets 
that "qualify for the marital deduction," 
which is consistent with the intentions of 
the parties as explicitly set forth in the 
antenuptial agreement. The structure of 
the [trust document] creates an estate 
plan that is inconsistent with [the 
wife's] claim. The plain language provides 
for a trust to benefit [the wife] that meets 
the specific minimum requirements set 
out in the antenuptial agreement, and the 
[trust document] conforms to the parties' 
intentions regarding tax deductibility 
expressed in the agreement. Considering 
this evidence, Surrogate's Court properly 
determined that there is no issue of 
material fact on [the wife's] claim, 
because decedent intended to fulfill his 
obligation under the antenuptial 
agreement through the [trust] ..., and that 
trust was funded in an amount greater 
than required by the antenuptial 
agreement ... . Matter of Rich, 2014 NY 
Slip Op 02982, 3rd Dept 5-1-14 

  
  
  
 
 
 
 

Prenuptial Agreement Waiving Intestate 
Share of Estate Not Invalidated by Fraud or 

Overreaching 
  
The Second Department determined petitioner 
did not demonstrate the prenuptial agreement, in 
which she agreed to waiver her intestate share 
of her husband's estate, was not procured by 
fraud or otherwise invalid.  The court explained 
the operative principles: 
  

In general, New York has a "strong public 
policy favoring individuals ordering and 
deciding their own interests through 
contractual arrangements, including 
prenuptial agreements" ... . "However, 
this right is not and has never been 
without limitation" ,,, . "Thus, while there 
is a heavy presumption that a deliberately 
prepared and executed written instrument 
manifests the true intention of the parties' 
..., an agreement between spouses or 
prospective spouses may be invalidated if 
the party challenging the agreement 
demonstrates that it was the product of 
fraud, duress, or other inequitable 
conduct" ... . * * * 
  
The petitioner failed to establish any fact-
based particularized inequality with the 
decedent so as to shift the burden to the 
objectant to disprove fraud or 
overreaching ... . Thus, it remained the 
petitioner's burden on her case-in-chief to 
establish that her execution of the 
prenuptial agreement was procured 
through fraud, duress, or other 
inequitable conduct ... . Contrary to the 
petitioner's contentions, the record is 
devoid of any evidence of coercion or 
undue influence exercised on the part of 
the decedent, the objectant, or their 
accountant, who were all present at the 
execution. Moreover, the petitioner did 
not show that the agreement itself was 
unconscionable or was the product of 
overreaching. Matter of Fizzinoglia, 
2014 NY Slip Op 04761, 2nd Dept 6-25-
14 

 
 

 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02982.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02982.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04761.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04761.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04761.htm


137 
 

TRUSTS AND ESTATES/CONTRACT 
LAW/FRAUD 

  
Releases Effectively Prohibiting Decedent's 
Exercise of a Power of Appointment In Favor 

of Decedent's Wife Were Not Procured by 
Constructive Fraud 

  
The First Department reversed Surrogate's 
Court and determined that releases restricting 
decedent's power of appointment were not 
procured by constructive fraud (as a matter of 
law) and were enforceable.  The releases 
allowed decedent to exercise powers of 
appointment re: a trust only in favor of a 
descendant. Decedent's wife was the beneficiary 
of a codicil, executed by the decedent after the 
execution of the releases, which purported to 
award her 25% of the trust plus the income from 
75% of the trust for life. In finding the wife had 
not raised a question of fact about whether the 
releases were procured by constructive fraud, 
the court wrote: 
  

The principles underlying the concept of 
constructive fraud are of long-standing 
duration: 
  
"It may be stated as universally true that 
fraud vitiates all contracts, but as a 
general thing it is not presumed but must 
be proved by the party seeking to relieve 
himself from an obligation on that ground. 
Whenever, however, the relations 
between the contracting parties appear to 
be of such a character as to render it 
certain that they do not deal on terms of 
equality but that either on the one side 
from superior knowledge of the matter 
derived from a fiduciary relation, or from 
an overmastering influence, or on the 
other from weakness, dependence, or 
trust justifiably reposed, unfair advantage 
in a transaction is rendered probable, 
there the burden is shifted, the 
transaction is presumed void, and it is 
incumbent upon the stronger party to 
show affirmatively that no deception was 
practiced, no undue influence was used, 
and that all was fair, open, voluntary and 
well understood. This doctrine is 
wellsettled." ... 
  
"To avoid a release on the ground of 
fraud, a party must allege every material 

element of that cause of action with 
specific and detailed evidence in the 
record sufficient to establish a prima facie 
case ... . "In the absence of a fiduciary 
relationship between the parties to the 
release, the party seeking to avoid the 
release bears the burden of proving such 
fraud or other vitiating circumstances"... . 
Moreover, a release should "not be 
treated lightly" and "should never be 
converted into a starting point for 
renewed litigation" except in cases of 
"grave injustice" and then, only under "the 
traditional bases of setting aside written 
agreements" ... . * * * 
  
It is well established that a "party who 
signs a document without any valid 
excuse for having failed to read it is 
conclusively bound by its terms" ... . The 
record is devoid of any excuse, let alone 
a valid excuse, for failing to read the 
release prior to signing it ... . * * * "[T]o 
hold a release forever hostage to legal 
afterthoughts basically vitiates the nature 
of the release" ... . 
 Matter of Aoki v Aoki, 2014 NY Slip Op 
03433, 1st Dept 5-13-14 
 

UNEMPLOYMENT INSURANCE 
  

Company Exercised Sufficient Control Over 
"Agents" to Justify Finding They Were 

Employees 
  
The Third Department determined that 
Unemployment Insurance Appeal Board 
properly found that claimants were employees of 
Just Energy New York Corporation and were 
thus entitled to unemployment insurance 
payments from the employer: 
  

The record establishes that some indicia 
of control by Just Energy was mandated 
by law, such as requiring the agent to 
carry a photo identification badge bearing 
Just Energy's name and logo, which, 
alone, is not sufficient to establish an 
employer-employee relationship. 
Nevertheless, "it can still be considered 
as part of the overall determination of 
control exercised over" the agents  ... . 
Here, the Board was not convinced that 
all the indicia of control that Just Energy 
exercised over the agents was required 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03433.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03433.htm


138 
 

by applicable state law. Specifically, Just 
Energy advertised for and interviewed the 
agents before hiring them. Just Energy 
provided the agent agreement and set the 
commission rate, both of which could be 
changed only by Just Energy. Just 
Energy provided the agent with the 
customer contracts. Contracts were 
required to be submitted on a weekly 
basis, approval by Just Energy was 
required before the contracts became 
effective, and Just Energy reviewed the 
contracts and returned them to the agent 
if any corrections needed to be made. 
Significantly, the agreement precluded 
the agents from working for any 
competitor during the term of the contract, 
as well as for three weeks following the 
termination of the agreement. Agents 
were required to attend two half-day 
orientation sessions, and received a 
training manual and code of conduct, 
which, if not adhered to, could result in 
termination of the contract. Just Energy 
would field questions from agents. 
Furthermore, any complaints were 
handled by Just Energy, which could 
investigate and maintain a file on an 
agent. Although there is evidence to 
support a contrary conclusion, we find 
substantial evidence to support the 
Board's decision that the extent of the 
control exercised by Just Energy over the 
agents evinces an employer-employee 
relationship ... . Matter of Cohen (Just 
Energy Mktg Corp---Commissioner of 
Labor), 2014 NY Slip Op 02984, 3rd 
Dept 5-1-14 
 

Misconduct Serious Enough to Warrant 
Firing Did Not Disqualify Employee from 

Receiving Unemployment Benefits 
  
The Third Department affirmed the appeal 
board's determination that, although the 
employee's misconduct was serious enough to 
warrant firing, the employee was still entitled to 
unemployment insurance: 
  

"Not every discharge for cause rises to 
the level of misconduct disqualifying a 
claimant from receiving unemployment 
insurance benefits" ... . Here, the Board, 
in its capacity as the "final arbiter of 
factual matters involving questions of 
credibility" ..., found it significant that, 

while claimant did not lock out the 
machine properly, this was the first time 
that he was disciplined for violating this 
procedure, and he "self-reported the 
matter to the employer." Although 
disqualifying misconduct can be found 
where an employee disregarded "an 
employer's established procedures and 
policies, particularly where it is potentially 
detrimental to the employer's best 
interest" ..., here, there was proof in the 
record confirming that claimant's lapse in 
judgment resulted in little risk of injury to 
him due to the lack of water and paper 
products in the system during the 
shutdown. Under the particular 
circumstances herein, we conclude that 
there is substantial evidence supporting 
the Board's decision, regardless of proof 
that would support a contrary result... 
. Matter of Lee (Commissioner of 
Labor), 2014 Slip Op 03563, 3rd Dept 5-
15-14 
  

Participation in One's Own Business, Even If 
the Business Generates No Income, Can 
Render One Ineligible for Unemployment 

Benefits 
  
The Third Department determined claimant's 
participation in his own business, even if minimal 
and the business is not profitable, supports the 
denial of unemployment benefits: 
  

"A claimant who actively participates in 
his or her own business will not 
necessarily be considered totally 
unemployed even if his or her activities 
are minimal and the business is not 
profitable" ... . Here, on behalf of the 
corporation, claimant obtained a credit 
card and opened a bank account with an 
initial deposit of $25,000. He wrote 
checks against the account for office 
furniture, charged travel expenses and 
solicited business. Although claimant did 
not receive any income through the 
corporation during the time he was 
collecting benefits, he intended to make 
money with it, and the record reflects that 
the corporation was still operating after 
claimant stopped collecting benefits and it 
ultimately generated income. Matter of 
McCann v Commissioner of Labor, 
2014 NY Slip Op 03568, 3rd Dept 5-15-
14 
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Professional Photographer  Deemed 

Employee of New York Post 
  
The Third Department determined the claimant 
photographer demonstrated she was an 
employee of the New York Post, and therefore 
was entitled to unemployment benefits: 
  

The existence of an employer-employee 
relationship presents a factual question 
for the Board to resolve ... . Where, as 
here, "professionals are involved, the 
relevant inquiry is whether the purported 
employer retains overall control of 
important aspects of the services 
performed" ... . Accordingly, "[a]; 
determination identifying professional 
workers as employees will be upheld if 
substantial evidence in the record 
demonstrates that the employer had 
control over important aspects of the 
services performed, even if the worker[]; 
retain[ed]; control over the[]; work product 
and the means of crafting it" ... . 

  
Following an initial interview and 
completion of a trial photography session, 
which was designed "to see if she was 
good enough to receive assignments" 
from NYP, claimant consistently received 
assignments from NYP by telephone or 
email and worked a "pretty set schedule" 
of four days each week. According to an 
NYP representative, these assignments 
were distributed based upon NYP's "view 
of [claimant's]; suitability for a particular 
story or picture situation," and NYP set 
claimant's daily rate of pay. Claimant 
testified that she was given specific 
instructions for her assignments "most of 
the time," which on occasion included 
"really specific directions about what kind 
of picture [NYP]; wanted." Additionally, 
claimant was required to call in at the 
beginning and end of her assignments 
and "couldn't just go home" if she finished 
an assignment early. Although claimant 
admittedly provided her own equipment, 
NYP specified — in a March 2006 
memorandum — the type of camera lens 
that claimant was required to use, as well 
as the quantity and selection of 
photographs that she was to submit. 
Similarly, while claimant retained the 
copyright to her photographs, she was 

precluded from granting rights to those 
pictures to any newspaper located within 
a 75-mile radius of New York City without 
NYP's prior express approval. Finally, 
NYP reimbursed claimant for certain of 
her expenses. 

  
Such proof, in our view, supports the 
Board's finding of an employer-employee 
relationship as to claimant and others 
similarly situated ... . Matter of Nance..., 
2014 NY Slip Op 03720, 3rd Dept 5-22-
14 
 

Claimant-Interpreter Properly Found to Be an 
Employee, Not an Independent Contractor 

  
The Third Department determined claimant 
interpreter was properly determined to be an 
employee of LIS (not an independent contractor) 
and was therefore entitled to unemployment 
insurance benefits: 
  

Here, the evidence established that 
claimant responded to an advertisement 
for interpreters posted online by LIS, was 
screened and approved by LIS, and 
executed a contract specifying the hourly 
rate of compensation and setting forth 
numerous rules of conduct [FN1]. Clients 
contact LIS to request interpreter 
services; LIS then selects one of its 
interpreters, contacts the interpreter and 
provides him or her with the details of the 
assignment. Once committed to an 
assignment, interpreters may not send a 
substitute without that substitute having 
been prescreened by LIS. LIS supplies its 
interpreters with time sheet forms that 
must be submitted within 24 hours of an 
assignment and pays the interpreters 
directly based upon an hourly rate of pay 
set forth in the interpreters' contracts with 
LIS. LIS also reimburses interpreters for 
transportation costs associated with 
assignments. Notwithstanding record 
proof that could support a contrary result, 
the foregoing proof constitutes substantial 
evidence supporting the determination 
that claimant and others similarly situated 
are employees of LIS and not 
independent contractors... . Matter of 
Ruano ..., 2014 NY Slip Op 04108, 3rd 
Dept 6-5-14 
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Claimant Deemed an Employee Despite 
Independent Contractor Agreement 

  
The Third Department upheld the determination 
that claimant was an employee, entitled to 
unemployment benefits, despite the existence of 
an independent contractor agreement.  Claimant 
was hired by AML, a consulting firm, for a four-
week research project for one of AML's 
clients.  Claimant worked at the client's location: 

  
Initially, we note that the existence of an 
employment relationship is a factual issue 
for the Board to decide and its 
determination will not be disturbed if 
supported by substantial evidence ... . In 
making this determination, particularly 
where the work of professionals is 
involved, the relevant inquiry is whether 
the employer exercised "control over 
important aspects of the services 
performed" ... . Here, undisputed 
evidence was presented that AML set 
claimant's rate of pay, established her 
work hours, provided training, conferred 
with her on a regular basis, reviewed her 
work product and submitted her final 
report to the client. Significantly, although 
claimant physically worked at the client's 
location, an AML representative was 
present on a daily basis to discuss the 
project with claimant. Under the 
circumstances presented, 
notwithstanding the existence of the 
independent contractor agreement, 
substantial evidence supports the Board's 
finding that claimant and those similarly 
situated research analysts were AML's 
employees ... . Matter of Stewart..., 2014 
NY Slip Op 04539, 3rd Dept 6-19-14 

  
WORKERS' COMPENSATION 

  
Slip and Fall On Sidewalk Near Place of 
Employment Was Not a Work-Related 

Accident 
  
The Third Department determined a slip and fall 
on a sidewalk near claimant's place of 
employment did not, under the facts, constitute a 
work-related accident: 
  

Inasmuch as the accident here occurred 
near claimant's place of employment, his 
claim falls within "a gray area where the 

risks of street travel merge with the risks 
attendant with employment and where the 
mere fact that the accident took place on 
a public road or sidewalk may not ipso 
facto negate the right to compensation" 
... . In order for an incident to be 
compensable under those circumstances, 
"there must be (1) a special hazard at the 
particular off-premises point and (2) a 
close association of the access route with 
the premises, so far as going and coming 
are concerned" ... .While the public 
sidewalk here was near the government 
center, it was open to the public and there 
was no showing that it was "otherwise 
controlled by the employer, that workers 
were encouraged to use it or that it 
existed solely to provide access to the" 
workplace ... . The ice on the sidewalk, 
moreover, constituted "a danger that 
existed to any passerby traveling along 
the [sidewalk] in that location" and bore 
no relation to claimant's employment... 
. Matter of Trotman v New York State 
Cts, 2014 NY Slip Op 03002, 3rd Dept 
5-1-14 
 

Unexplained Collapse of Worker on the Job 
Properly Presumed to Arise Out of 

Employment 
  
The Third Department determined the worker's 
death was compensable.  The worker, who had 
an enlarged heart, collapsed on the job and later 
died. There was evidence that the heart 
arrhythmia which may have caused death may 
have been work-related: 
  

"'Unexplained or unwitnessed accidents 
which occur in the course of employment 
are presumed, pursuant to Workers' 
Compensation Law § 21 (1), to arise out 
of such employment'" ... . In order to rebut 
the presumption, the employer was 
required to come forward with substantial 
evidence demonstrating that decedent's 
death was not work-related ... . 

  
The employer relies on the autopsy report 
and an independent medical report by 
Stephen Nash, a cardiologist who 
reviewed the records on the employer's 
behalf. Nash opined that decedent's 
death was caused by a cardiac 
arrhythmia superimposed on the 
underlying condition of his enlarged heart. 
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Nash attributed evidence of decedent's 
lack of sleep as a contributory factor, but 
did not rule out decedent's work as 
playing a role in his death. Although 
decedent's coworkers witnessed the 
accident and the autopsy report lists the 
enlarged heart as the cause of death, the 
Board appropriately invoked the 
presumption of compensability inasmuch 
as "the cause of decedent's fatal 
arrhythmia remains unexplained" ... 
. Matter of Estate of Moody v Quality 
Structures Inc, 2014 NY Slip Op 03313, 
3rd Dept 5-8-14 
 

Vocational Factors Not Considered Re: 
"Temporary Marked Partial Disability Rate" 

  
The Third Department determined the Workers' 
Compensation Board applied the correct 
standards when determining a claimant's 
temporary marked partial disability rate.  The 
claimant argued that the Board should have 
considered "vocational factors" in determining 
the compensation rate, i.e., claimant's level of 
education and her ability to find other work.  The 
Third Department, in a detailed analysis of the 
language of the applicable statutes, disagreed: 
  

As pertinent here, the compensation rate 
for temporary partial disability resulting in 
reduced earning capacity is based upon 
the difference between the claimant's pre-
injury average wages "and his [or her] 
wage earning capacity after the accident 
in the same or other employment" 
(Workers' Compensation Law § 15 [5]...). 
In almost identical language, the 
compensation rate for permanent partial 
disabilities that are not amenable to 
schedule awards is based upon the 
difference between the claimant's 
previous wages "and his or her wage-
earning capacity thereafter in the same 
employment or otherwise" (Workers' 
Compensation Law § 15 [3] [w]...)). For 
both temporary and permanent partial 
disabilities, the "wage earning capacity" 
of a claimant with no actual earnings is to 
be set by the Board at a reasonable level 
not greater than 75% of the claimant's 
previous full-time earnings, "having due 
regard to the nature of his [or her] injury 
and his [or her] physical impairment" 
(Workers' Compensation Law § 15 [5-
a]...)). These provisions include no 

reference to vocational factors. However, 
when determining a claimant's "loss of 
wage-earning capacity" in order to set the 
duration of permanent partial disability 
benefits following classification (Workers' 
Compensation Law § 15 [3] [w] ...), the 
Board considers not just the nature and 
degree of the injury, but also "work 
restrictions, [the] claimant's age, and any 
other relevant factors, with the 
[claimant's] 'wage earning capacity' as its 
inverse" ...). 
  
We reject claimant's contention that this 
analysis should be applied to the 
determination of "wage earning capacity" 
as the term is used in Workers' 
Compensation Law § 15 (5-a). Matter of 
Canales v Pinnacle Foods Group LLC, 
2014 NY  
Slip Op 03576, 3rd Dept 5-15-14 
 

Lump Sum Settlement with Third Party 
Barred Transfer of Employer's Liability for 

Future Medical Payments to the Special Fund 
  
The Third Department, in a full-fledged opinion 
by Justice Stein, determined that a lump sum 
payment from a third party, to which the 
employer agreed in return for the worker's 
forebearance re: future indemnity payments by 
the employer, barred the transfer of the 
employer's liability for future medical payments 
to the Special Fund: 
  

Pursuant to Workers' Compensation Law 
§ 25-a, liability for a claim will be 
transferred to the Special Fund when an 
application is made to reopen a closed 
case after a lapse of seven years from 
the date of the injury and three years from 
the date of the last payment of 
compensation ... . The issue here distills 
to when the last payment of 
compensation was made in light of the 
settlement agreement between claimant 
and the employer. ... 
  
Pursuant to Workers' Compensation Law 
§ 25-a (7), where a case is "disposed of 
by the payment of a lump sum," the date 
of the last payment of compensation is 
established by calculating the date to 
which the amount paid in the settlement 
would have extended had the award of 
indemnity benefits been made at the 
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maximum compensation rate warranted 
on the date the lump-sum payment was 
approved ... . Here, the employer entered 
into an agreement with claimant on 
December 30, 2008 that permitted 
claimant to retain the proceeds of the 
third-party action in exchange for, among 
other things, his forebearance of future 
indemnity benefits. In our view, these 
proceeds constituted a lump-sum 
payment for purposes of the statute. 
Contrary to the employer's contention that 
the statute only applies where the 
employer itself makes a lump-sum 
payment to the claimant, we note that the 
plain language of the statute indicates 
that it applies "where the case is disposed 
of by the payment of a lump sum," without 
reference to the source of such payment 
(Workers' Compensation Law § 25-a [7]). 
Thus, because the settlement agreement 
effectively "disposed" of the employer's 
obligation to pay future indemnity benefits 
in exchange for claimant's retention of a 
lump-sum payment from the third-party 
action, application of the statute is 
appropriate to bar transfer of liability for 
future medical benefits to the Special 
Fund. Matter of Nicpon v Zelasko 
Constr Inc, 2014 NY Slip Op 04102, 3rd 
Dept 6-5-14 
  
  

No Need to Be Affiliated with an Authorized 
Rescue Entity or Volunteer Agency to Qualify 

for Benefits from World Trade Center 
Volunteer Fund 

  
The Third Department, in a full-fledged opinion 
by Justice Egan, determined that the claimant, 
who was not affiliated with any authorized 
rescue entity or volunteer agency, but who 
participated in rescue efforts at or near the 
World Trade Center on September 11 and 12, 
2001, was entitled to Workers' Compensation 
benefits: 
  

Workers' Compensation Law article 8-A, 
which is to be afforded a liberal 
construction, "was enacted 'to remove 
statutory obstacles to timely claims filing 
and notice for latent conditions resulting 
from hazardous exposure for those who 
worked in rescue, recovery or cleanup 
operations following the World Trade 
Center September 11, 2001 attack'" ..., 

quoting Senate Mem in Support, 2006 
McKinney's Session Laws of NY, at 
1915). A "volunteer" may qualify for 
coverage under the statute provided he or 
she tenders to the Board satisfactory 
evidence that he or she participated in the 
rescue, recovery, or cleanup operations 
at the World Trade Center site (see 
Workers' Compensation Law § 161 [1]; 
[b]; [i]) — a geographical location defined 
by Workers' Compensation Law § 161 (2) 
— between September 11, 2001 and 
September 12, 2002 and suffers from a 
"[q];ualifying condition," including rhinitis 
and sinusitis (see Workers' 
Compensation Law § 161 [3]; [a]), 
gastroesophageal reflux disease (see 
Workers' Compensation Law § 161 [3]; 
[c]) and anxiety or depression (see 
Workers' Compensation Law § 161 [3]; 
[d]). Here, the Board did not directly 
address the time, location and activity 
elements of the statute; rather, the Board 
denied claimant's application for workers' 
compensation benefits solely because 
claimant "did not serve under the 
direction of an authorized rescue entity or 
volunteer agency" and, hence, "[did]; not 
meet the definition of [a]; volunteer" within 
the meaning of Workers' Compensation 
Law article 8-A. 
  
* * * Noticeably absent from both 
Workers' Compensation Law article 8-A 
and the commonly understood meaning 
of the word volunteer is any requirement 
that such individual "serve under the 
direction of an authorized rescue entity or 
volunteer agency." Accordingly, the 
Board's imposition of such a requirement 
is, to our analysis, contrary to the plain 
terms of the statute. Matter of Hazan v 
WTC Volunteer Fund, 2014 NY Slip Op 
04103, 3rd Dept 6-5-14 
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Employer Must Show Workers' 
Compensation Board Approved a Settlement 

with the Plaintiff In Order to Be Entitled to 
Summary Judgment Dismissing Plaintiff 's 

Subsequent Damages Suit (Plaintiff-
Employee Is Not Entitled to Both Workers' 

Compensation Benefits and Damages But an 
Unapproved Settlement Is Not Binding) 

  
The Second Department determined defendant 
employer's motion for summary judgment 
dismissing the plaintiff-employee's personal 
injury complaint was properly denied.  Although 
the defendant and the employer had reached a 
settlement, the Workers' Compensation Board 
never approved the settlement.  Without 
demonstrating the board approved the 
settlement, the employer was not entitled to 
summary judgment. An unapproved settlement 
is not binding on the parties: 

  
Workers' Compensation Law §§ 11 and 
29(6) provide that an employee who 
elects to receive compensation benefits 
may not sue his or her employer in an 
action at law for the injuries sustained" ... 
. A defendant moving for summary 
judgment based on the exclusivity 
defense of the Workers' Compensation 
Law must demonstrate, prima facie, the 
applicability of the exclusivity provisions 
of the Workers' Compensation Law ... . 
Workers' Compensation Law § 32 
provides, in relevant part, that once a 
claim has been filed, the claimant, the 
employer and its carrier may enter into 
"an agreement settling upon and 
determining the compensation and other 
benefits due to the claimant" (Workers' 
Compensation Law § 32[a]). However, 
that statute also provides that the 
"agreement shall not bind the parties to it, 
unless it is approved by the board" 
(Workers' Compensation Law § 32[a]). 
While a plaintiff cannot receive both the 
benefits of Workers' Compensation and 
damages in an action at law ..., here, the 
defendant failed to establish that a 
settlement agreement reached by the 
parties was approved by the Workers' 
Compensation Board. Smith-Lerner v 
Art Students League of NY, 2014 NY 
Slip Op 04476, 2nd Dept 6-18-14 

  
  

Workers' Compensation Carrier Not Liable After 
Liability Has Shifted to Special Fund---Board 

Overruled Precedent Holding Otherwise When 
the Carrier is Responsible for Delay Until the 
Special Fund Is Available to Assume Liability 

  
The Third Department upheld the Workers' 
Compensation Board's determination that the 
workers' compensation carrier is not liable for 
medical expenses after liability has been shifted 
to the Special Fund. The Board had the power to 
overrule prior precedent which allowed the 
carrier to remain liable if it was attempting to 
delay providing benefits in order to have liability 
shifted to the Special Fund: 

  
Workers' Compensation Law § 25-a (1) 
provides that, where seven years have 
passed from the date of claimant's injury 
and three years have passed from the 
date of the last payment of compensation, 
"if an award is made it shall be against 
the [S]pecial [F]und" (emphasis added). 
Both of those time periods have 
undoubtedly been met in this case. The 
Board has previously observed, however, 
that a carrier with a pending application to 
shift liability may be tempted to delay in 
approving necessary medical expenses in 
order to avoid the complications of paying 
for them and later seeking reimbursement 
from the Special Fund. In an effort to 
address that concern, the Board had held 
that, in certain instances, a carrier would 
be held liable for medical expenses that 
would otherwise be the responsibility of 
the Special Fund if it "had attempted to 
delay payment for the surgery until after a 
determination was made regarding the 
applicability of [Workers' Compensation 
Law] § 25-a, and not based . . . on a good 
faith objection to the surgery" ... . 

  
In the decision at issue here, the Board 
discussed that precedent at length and 
overruled it, which it was free to do given 
that it "set forth its reasons for doing so" 
and considered appropriate statutory and 
judicial authorities ... . * * * 

  
"The purpose of [Workers' Compensation 
Law § ] 25-a is to save employers and 
insurance carriers from liability . . . for 
stale claims of injured employees" ... . 
Workers' Compensation Law § 25-a (1) 
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furthers that purpose by requiring that any 
award "shall be [made] against the 
[S]pecial [F]und" if the requisite time 
periods have elapsed (emphasis added). 
As both the language and purpose of the 
statute demonstrate, the carrier "has no 
further interest in [the] payment of the 
claim" once liability has shifted to the 
Special Fund ... , and "the Board ha[s] no 
power to direct that the award be paid by 
the [carrier] instead of out of the [S]pecial 
[F]und" under those circumstances ... . 
Thus, the Board properly concluded that 
the statute does not permit a carrier to be 
held liable for medical expenses incurred 
after liability has been shifted to the 
Special Fund. Matter of Ercole v New 
York State Police, 2014 NY Slip Op 
04550, 3rd Dept 6-19-14 
 
 

WORKERS' 
COMPENSATION/ATTORNEY'S FEES 

  
Attorney's Fees Properly Assessed Against 

Counsel for Claimant for Bringing an 
Unnecessary Action 

  
  
The Third Department determined attorney's 
fees were properly assessed against counsel for 
bringing an unnecessary action.  The attorney 
sought review of the Worker's Compensation 
Law Judge's (WCLJ's) ruling a proper award 
could not be made without a closing statement 
re: claimant's settlement of a third-party action: 
  

Workers' Compensation Law § 114-a (3) 
(ii) permits the Board to assess 
reasonable counsel fees against an 
attorney "who has instituted or continued 
proceedings without reasonable 
grounds." Claimant here requested that 
the Board make an award ..., but the 
carrier's credit for future benefits owed to 
her needed to be taken into account in 
apportioning litigation costs .... Generally, 
future benefits do not begin to accrue 
until "the day that a claimant actually 
collects the recovery" in his or her third-
party action ... . The WCLJ accordingly 
found that he could not make a proper 
award without a signed closing statement 
that indicated the date of payment in the 
third-party action, and directed claimant 

to produce that document. Claimant 
sought Board review of the WCLJ's 
decision, but did not assert that the WCLJ 
erred in requiring a signed statement and, 
indeed, filed one shortly after the decision 
was issued. Substantial evidence thus 
supports the determination of the Board 
that claimant's application for Board 
review was unnecessary and, as such, 
that an assessment of reasonable 
counsel fees against counsel for claimant 
was warranted ... . Matter of Clark v 
New York City Dept of Human 
Resources Admin, 2014 NY Slip Op 
03896, 3rd Dept 5-29-14 

 
WORKERS' 

COMPENSATION/INSURANCE LAW 
  

Workers' Compensation Carrier Which 
Consents to Settlement of Third Party Action 
Is Entitled to Exercise Its Credit Against the 

Settlement-Recovery Upon Its Consent 
  
The Third Department determined, where the 
workers' compensation carrier has consented to 
claimant's settlement in a third-party action, the 
carrier is entitled to exercise its credit against 
the recovery when the consent is given: 
  

When a workers' compensation carrier 
consents to the settlement of a claimant's 
third-party action, the carrier shall have a 
lien on the proceeds of the recovery 
equal to the amount of benefits already 
paid, and may also assert the right to 
offset future compensation benefits paid 
until the proceeds of the recovery are 
exhausted (see Workers' Compensation 
Law § 29 [1], [4]...). The issue before us 
again on this appeal is the point at which 
a carrier is entitled to exercise its credit. 
As we observed previously in this matter, 
"there is no reference in the statute as to 
when the credit shall commence" (104 
AD3d at 1014; see Workers' 
Compensation Law § 29 [4]). Cognizant 
of the fact that the statute in question was 
enacted in substantial part to prevent a 
claimant from receiving a double recovery 
..., we agree with the carrier that its right 
to exercise its credit must be available, if 
provided for in the consent letter, at the 
point at which the carrier provides its 
consent. To hold otherwise would result 
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in payments made by the carrier that are 
not subject to either lien or credit rights, 
i.e., those payments made between the 
date of consent — at which point the 
amount of the carrier's lien is fixed — and 
the date of actual settlement. This 
resulting double payment to the claimant 
would be contrary to the intent of the 
statute.  Matter of Williams v Lloyd 
Gunther El Serv Inc, 2014 NY Slip Op 
03740, 3rd Dept 5-22-14 

  
 

EMPLOYMENT LAW/HUMAN RIGHTS 
LAW/CIVIL 

PROCEDURE/COLLATERAL 
ESTOPPEL 

  
State and City Human Rights Law Retaliation 
Claims Were Not Precluded by Dismissal of 
Federal Retaliation Claims Pursuant to the 
Family and Medical Leave Act---Different 

Protected Activities Involved 
  
The First Department, in a full-fledged opinion 
by Justice Richter, determined plaintiff's state 
and city human rights law retaliation claims 
against her employer were not precluded by the 
dismissal of her federal action under the Family 
and Medical Leave Act (FMLA): 
  

Under the doctrine of collateral estoppel, 
a party is precluded from relitigating in a 
subsequent action an issue clearly raised 
and decided against that party in a prior 
action ... . To successfully invoke this 
doctrine, two requirements must be met. 
First, the issue in the second action must 
be identical to an issue which was raised, 
necessarily decided and material in the 
first action. Second, the party to be 
precluded must have had a full and fair 
opportunity to litigate the issue in the 
earlier action ... . Where a federal court 
declines to exercise jurisdiction over a 
plaintiff's state law claims, collateral 
estoppel can still bar those claims 
provided that the federal court decided 
issues identical to those raised by the 
plaintiff's state claims ... . The party 
seeking to invoke collateral estoppel 
bears the burden of establishing identity 
of issue ... . Applying these principles, we 
conclude that defendants have not met 
their burden of showing that plaintiff's 

state and city claims of retaliatory 
termination are barred by collateral 
estoppel. The retaliation claims asserted 
here are entirely distinct from those 
raised and decided in the federal action. 
There, the court only decided whether 
plaintiff was retaliated against for 
exercising her FMLA rights. Here, 
however, plaintiff does not claim 
retaliation based on her exercise of FMLA 
rights, but instead alleges retaliation, 
under the State and City Human Rights 
Laws, based on entirely different 
instances of protected activity. 
Specifically, plaintiff alleges she was 
discharged for filing a written complaint 
about her reprimand for allegedly reading 
a book during work hours, and for 
verbally complaining about an alleged 
inappropriate comment. Because the 
federal court's decision did not address 
either of these claimed bases for 
retaliation, it cannot be said that the 
federal action "necessarily decided" the 
same issues raised by the State and City 
retaliation claims, and thus collateral 
estoppel does not apply... .  Ji Sun 
Jennifer Kim v Goldberg, Weprin, 
Finkel, Goldstein, LLP, 2014 NY Slip 
Op 03961, 1st Dept 5-3-14 

 

REAL PROPERTY/TAX 
FORECLOSURE 

  
Property Should Not Have Been Restored to 

Petitioner---Time for Redemption Had 
Passed---Default Judgment in Tax 

Foreclosure Action Extinguished Petitioner's 
Rights in the Property 

  
The Fourth Department determined Supreme 
Court should not have restored title to property 
to the petitioner after the a default judgment had 
been entered in a tax foreclosure action.  The 
time for redemption had passed and had not 
been extended: 

  
The Treasurer's posting of the tax 
enforcement notification at petitioner's 
residence on April 25, 2012 extended the 
right of redemption until May 25, 2012 
(see RPTL 1125 [1] [b] [iii]). Only a local 
law could extend the cut-off date for 
redemption (see RPTL 1111 [2]) and, 
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thus, contrary to petitioner's contention, 
the published notice of the tax auction 
could not extend that date of redemption. 
Where a valid tax lien exists, and the 
taxing authority followed all proper 
procedures in foreclosing the lien, the 
taxpayer's property interests are "lawfully 
extinguished as of the expiration of the[ ] 
right to redemption and the entry of the 
judgment of foreclosure" ... . Thus, all of 
petitioner's right, title and interest in the 
parcels, in her individual and 
representative capacities, was 
extinguished when the default judgment 
was entered in the tax foreclosure action 
on June 18, 2012 (see RPTL 1123 
[8]).  Matter of Johnstone v Treasurer 
of Wayne County, 2014 NY Slip Op 
04590, 4th Dept 6-20-14 
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COURT OF APPEALS 
 

ADMINISTRATIVE LAW/SEPARATION 
OF POWERS 

  
NYC Board of Health Exceeded Its Authority 

When It Promulgated the "Sugary Drinks 
Portion Cap Rule" 

  
The Court of Appeals, in a full-fledged, extensive 
and detailed opinion by Judge Pigott, with a 
concurring opinion and an extensive dissenting 
opinion, determined the New York City Board of 
Health exceeded the scope of its regulatory 
authority when it adopted the "Surgary Drinks 
Portion Cap Rule" restricting the size of the 
containers in which sugary drinks are sold.  The 
court applied three of the four factors described 
in Boreali v Axelrod, 71 NY2d 1 (1987): 
  

Any Boreali analysis should center on the 
theme that "it is the province of the 
people's elected representatives, rather 
than appointed administrators, to resolve 
difficult social problems by making 
choices among competing ends" (71 
NY2d at 13). The focus must be on 
whether the challenged regulation 
attempts to resolve difficult social 
problems in this manner. That task, 
policy-making, is reserved to the 
legislative branch.  *  *  * 
  
Here, instead of an outright ban on 
sugary beverages, the Board decided to 
reduce their consumption by the 
expedient of limiting maximum container 
size, thus making it less convenient for 
consumers to exceed recommended 
limits. The more cautious approach, 
however, does not save the Portion Cap 
Rule. By restricting portions, the Board 
necessarily chose between ends, 
including public health, the economic 
consequences associated with restricting 
profits by beverage companies and 
vendors, tax implications for small 
business owners, and personal autonomy 
with respect to the choices of New York 
City residents concerning what they 
consume. Most obviously, the Portion 
Cap Rule embodied a compromise that 
attempted to promote a healthy diet 

without significantly affecting the 
beverage industry. This necessarily 
implied a relative valuing of health 
considerations and economic ends, just 
as a complete prohibition of sugary 
beverages would have. Moreover, it 
involved more than simply balancing 
costs and benefits according to pre-
existing guidelines; the value judgments 
entailed difficult and complex choices 
between broad policy goals — choices 
reserved to the legislative branch.  Matter 
of New York Coalition of Hispanic 
Chambers of Commerce v New York 
City Department of Health & Mental 
Hygiene, 2014 NY Slip Op 04804, Ct 
App 6-26-14 

  

CIVIL PROCEDURE 
  

New York's "Borrowing Statute" and 
"Savings Statute" Interpreted to Find a State 
Action Timely Filed Within Six Months of a 

Non-Merits Dismissal in Federal Court, Even 
Though the Suit Would Be Untimely in the 

Out-of-State Court Where the Claims 
Accrued 

  
The Court of Appeals, in a full-fledged, extensive 
opinion by Judge Read, interpreted CPLR 
sections 202 and 205 to deem a New York state 
action timely. 
  

This dramatic and long-running contest 
over control of a lucrative oil field in 
Western Siberia reduces at present to an 
open question of New York civil 
procedure involving the interplay of CPLR 
202, New York's "borrowing" statute, and 
CPLR 205 (a), New York's "savings" 
statute. When a cause of action accrues 
outside New York and the plaintiff is a 
nonresident, section 202 "borrows" the 
statute of limitations of the jurisdiction 
where the claim arose, if shorter than 
New York's, to measure the lawsuit's 
timeliness. New York's "savings" statute, 
section 205 (a), allows a plaintiff to refile 
claims within six months of a timely prior 
action's termination for reasons other 
than the merits or a plaintiff's 
unwillingness to prosecute the claims in a 
diligent manner. 
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This appeal calls upon us to decide 
whether a nonresident plaintiff who filed a 
timely action in a New York federal court 
may refile claims arising from the same 
transaction in state court within six 
months of the federal action's non-merits 
termination, even though the suit would 
be untimely in the out-of-state jurisdiction 
where the claims accrued. We hold that 
such a lawsuit is not time-barred, and 
therefore reverse the Appellate 
Division.  Norex Petroleum Ltd v 
Blavatnik, 2014 NY Slip Op 04802, Ct 
App 6-26-14 

 
CIVIL PROCEDURE/FRAUD UPON 

THE COURT 
  

Fraud Upon the Court Must Be Demonstrated 
by Clear and Convincing Evidence/Striking 

of Pleadings and Entering Default Judgment 
Against Offending Party Appropriate Under 

the Facts 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Rivera, determined the standard for 
demonstrating a party has committed fraud upon 
the court is "clear and convincing."  Under the 
facts, the court determined that defendants' 
fraud upon the court had been demonstrated 
and that striking the pleadings and entering a 
default judgment against the defendants was 
appropriate: 
  

We ...conclude that in order to 
demonstrate fraud on the court, the non-
offending party must establish by clear 
and convincing evidence that the 
offending "party has acted knowingly in 
an attempt to hinder the fact finder's fair 
adjudication of the case and his 
adversary's defense of the action" ... . A 
court must be persuaded that the 
fraudulent conduct, which may include 
proof of fabrication of evidence, perjury, 
and falsification of documents concerns 
"issues that are central to the truth-finding 
process" ... . Essentially, fraud upon the 
court requires a showing that a party has 
sentiently set in motion some 
unconscionable scheme calculated to 
interfere with the judicial system's ability 
impartially to adjudicate a matter by 
improperly influencing the trier or unfairly 
hampering the presentation of the 

opposing party's claim or defense ... . A 
finding of fraud on the court may warrant 
termination of the proceedings in the non-
offending party's favor ... . For "when a 
party lies to the court and [its] adversary 
intentionally, repeatedly, and about 
issues central to the truth-finding process, 
it can fairly be said that [the party] has 
forfeited [the] right to have [the] claim 
decided on the merits" ... . Therefore, 
once a court concludes that clear and 
convincing evidence establishes fraud on 
the court, it may strike a pleading and 
enter a default judgment. 
  
We caution that dismissal is an extreme 
remedy that "must be exercised with 
restraint and discretion" ... . Dismissal is 
most appropriate in cases like this one, 
where the conduct is particularly 
egregious, characterized by lies and 
fabrications in furtherance of a scheme 
designed to conceal critical matters from 
the court and the nonoffending party; 
where the conduct is perpetrated 
repeatedly and wilfully, and established 
by clear and convincing evidence, such 
as the documentary and testimonial 
evidence found here. Dismissal is 
inappropriate where the fraud is not 
"central to the substantive issues in the 
case" ..., or where the court is presented 
with "an isolated instance of perjury, 
standing alone, [which fails to] constitute 
a fraud upon the court" ... . In such 
instances, the court may impose other 
remedies including awarding attorney 
fees ..., awarding other reasonable costs 
incurred ... , or precluding testimony ... . 
In the rare case where a court finds that a 
party has committed fraud on the court 
warranting dismissal, the court should 
note why lesser sanctions would not 
suffice to correct the offending behavior 
... . CDR Creances SAS v Cohen, 2014 
NY Slip Op 03294, Ct App 5-8-14 
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CONTRACT LAW 
  

"No Action" Clause In a Trust Indenture 
Interpreted Narrowly Under Established 

Principles of Contract Interpretation---The 
Clause Did Not Preclude Suit By 

Securityholders Based Upon Their Common 
Law and Statutory Rights In an 

Action  Stemming from the "Credit Default 
Swap" Crisis 

  
In an action arising out of the credit default swap 
crisis, the Court of Appeals, in a full-fledged 
opinion by Judge Rivera, determined that a "no 
action" clause, which imposed restrictions on 
actions brought by securityholders, must be 
construed narrowly according to its terms.  The 
"no action" clause stated in pertinent 
part:  "Limitations on Suits by Securityholder. No 
holder of any Security shall have any right by 
virtue or by availing of any provision of this 
Indenture to institute any action or proceeding at 
law or in equity or in bankruptcy or otherwise 
upon or under or with respect to this Indenture... 
."  The "Indentures" were agreements entered 
into with trustees who served as third party 
administrators of the issuance of securities.  The 
Court of Appeals held that the clause related 
solely to actions "with respect to this Indenture" 
and did not affect the common law and statutory 
actions brought by securityholders to enforce 
their rights: 
  

A trust indenture is a contract, and under 
New York law "[i]nterpretation of 
indenture provisions is a matter of basic 
contract law" ... . 
  
In construing a contract we look to its 
language, for "a written agreement that is 
complete, clear and unambiguous on its 
face must be enforced according to the 
plain meaning of its terms" ... . As the 
case law further establishes, we read a 
no-action clause to give effect to the 
precise words and language used, for the 
clause must be "strictly construed" ... . 

  
  

Applying these well established principles 
of contract interpretation, and with the 
understanding that no-action clauses are 
to be construed strictly and thus read 
narrowly, we turn to the language of the 
no-action clause presented by the 

certified question. The no-action clause 
here states that no securityholder "shall 
have any right by virtue or by availing of 
any provision of this Indenture to institute 
any action or proceeding at law or in 
equity or in bankruptcy or otherwise upon 
or under or with respect to this Indenture . 
. .". The clear and unambiguous text of 
this no-action clause, with its specific 
reference to the indenture, on its face 
limits the clause to the contract rights 
recognized by the indenture agreement 
itself. Further supporting this construction 
of the clause is the sole textual reference 
to securities, which is contained in the 
clause's provision for a Trustee-initiated 
suit for a continuing "default in respect of 
the series of Securities."[FN11] This part 
of the no-action clause permits the 
trustee to sue in its name, after notice by 
a securityholder of a continuing default 
and upon approval of the suit by a 
majority of securityholders. Thus, the 
clear import of the no-action clause is to 
leave a securityholder free to [*10]pursue 
independent claims involving rights not 
arising from the indenture 
agreement. Quadrant Structured Prods 
Co Ltd v Vertin, 2014 NY Slip Op 
04114, Ct App 6-10-14 
  

CONTRACT LAW/AGENCY 
  

In the Absence of an Express Agreement that 
the Plaintiff Was Entitled to a Commission 

Upon the Sale of Assets by the Principal, the 
Agreement Created an Exclusive Agency, 
which Merely Precluded the Principal from 

Hiring Another Agent,  but Did Not Create, in 
the Agent, an Exclusive Right to Sell 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Lippman, over a dissent, in another 
case arising from the "toxic debts" crisis, 
determined that the plaintiff was an exclusive 
agent for the sale of assets, and was not 
granted an exclusive right to sell the assets. If 
plaintiff had been granted an exclusive right to 
sell, it may have been entitled to a commission 
when the assets were sold by the principal.  But, 
since the contract was silent about the plaintiff's 
right to a commission when the principal sells 
the assets, plaintiff was granted only an 
exclusive agency for the sale of the assets and 
the principal could sell the assets without any 
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obligation to pay a commission to the 
plaintiff.  The exclusive agency agreement only 
precluded the principal from hiring another 
agent: 
  

The distinction between an exclusive 
agency and an exclusive right to sell is 
well established in a body of Appellate 
Division case law ... . As stated nearly a 
century ago, "The general rule is that 
where an exclusive right of sale is given a 
broker, the principal cannot make a sale 
[herself] without becoming liable for the 
commissions. But where the contract is 
merely to make the broker the sole agent, 
the principal may make a sale [herself] 
without the broker's aid, if such sale is 
made in good faith and to some 
purchaser not procured by the broker"... . 
  
Put differently, "[a] broker is entitled to a 
commission upon the sale of the property 
by the owner only where the broker has 
been given the exclusive right to sell; an 
exclusive agency merely precludes the 
owner from retaining another broker in 
the making of the sale" ... . We have 
endorsed this dichotomy implicitly in the 
past ..., and now do so explicitly. 
  
Furthermore, we agree with the case law 
of the lower courts holding that a contract 
giving rise to an exclusive right of sale 
must "clearly and expressly provide[] that 
a commission is due upon sale by the 
owner or exclude[] the owner from 
independently negotiating a sale" ... . 
Requiring an affirmative and unequivocal 
statement to establish a broker's 
exclusive right to sell is consistent with 
the general principle that an owner's 
freedom to dispose of her own property 
should not be infringed upon by mere 
implication. Morpheus Capital Advisors 
LLC v UBS AG, 2014 NY Slip Op 04112, 
Ct App 6-10-14 

 
CONTRACT LAW/CIVIL PROCEDURE 

  
Conclusory Allegations of Bad Faith in 
Negotiations Pursuant to a Settlement 

Agreement Did Not State a Cause of Action 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Read, over a dissent, determined the 

parties failure to come to an agreement did not 
give rise to a cause of action.  The negotiations, 
pursuant to a prior settlement agreement, had 
come to an impasse which, the Court of Appeals 
concluded, was not actionable: 
  

It is true, as the concurring Justices in the 
Appellate Division pointed out, that courts 
normally give a generous reading to 
pleadings that are attacked as insufficient 
on their face. But it is not too much to ask 
that a pleading filed after more than a 
decade of back and forth between the 
parties contain some specific facts 
supporting the claim of bad faith — not 
just the bald conclusions, contradicted by 
the only relevant document referred to, 
that [defendant] insisted "on terms that 
conflicted with the Settlement Agreement" 
and "made a definite and final 
communication" of its intent to violate its 
obligations. IDT Corp v Tyco Group 
SARI, 2014 NY Slip Op 04044, Ct App 
6-5-14 
  

CRIMINAL LAW 
  

Notations Added by Judge to Verdict Sheet 
to Help Jurors Differentiate the Counts Did 

Not Violate CPL 310.20 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Pigott, with a concurring opinion, 
determined that the notations added to the 
verdict sheet by the judge to aid the jury in 
differentiating the counts did not violate the 
Criminal Procedure Law. The defendant was 
charged with making purchases at several 
different stores with forged credit cards.  The 
judge added store names, dates and locations to 
the relevant counts on the verdict sheet.  The 
Court of Appeals determined the notations were 
of the type allowed by CPL 310.20 (2).  The 
Court further determined that the use of a GPS 
tracking device on defendant's car constituted a 
warrantless search.  But the search-error was 
deemed harmless under the facts.  With respect 
to the notations on the verdict sheet, the Court 
wrote: 
  

As we explained in Miller "[n]othing of 
substance can be included [on a verdict 
sheet] that the statute does not authorize" 
(Miller, 18 NY3d at 706 [emphasis 
supplied]). The verdict sheet in Miller 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04112.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04112.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04112.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04044.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04044.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04044.htm


151 
 

violated section 310.20 (2) because it 
included a legal instruction relative to 
burden of proof, i.e., words or terms "of 
substance" (id. at 706-707 [verdict sheet 
asked the jury if the defendant had 
established by a preponderance of the 
evidence that he acted under extreme 
emotional disturbance]). Verdict sheets 
may not be utilized to provide legal 
instruction to a deliberating jury; such 
instruction is to be provided by the trial 
court in its jury charge (see CPL 310.30 
[stating that during deliberations "the jury 
may request the court for further 
instruction or information with respect to 
the law" and the court, upon notice to and 
in the presence of the People and the 
defense, "must give such requested 
information or instruction as the court 
deems proper"]). Inclusion of legal 
instructions on a verdict sheet runs 
contrary to the statute's intended purpose 
of "facilitat[ing] an orderly and intelligent 
deliberative process" because it 
enhances the risk that the jurors will 
perceive the annotation as having special 
significance as opposed to merely 
assisting them in distinguishing among 
the counts. 
  
The annotations here could not have 
been interpreted by the jury as being 
intended for any purpose other than 
identifying the individual stores defendant 
and his codefendant were alleged to have 
frequented or the banks relative to certain 
identity theft counts. Given the number of 
counts, coupled with the fact that the 
offenses occurred at different locations at 
different times (and, in some instances, 
on different dates), the trial court 
appropriately included the annotations so 
that the jury could distinguish the 
submitted counts. Under the 
circumstances, the names of the stores 
clearly fall within the term "complainant" 
delineated in the statute. People v 
Lewis, 2014 NY Slip Op 02969, CtApp 
5-1-14 
  

  
 
 
 
 
 

 
Rape-Complainant's Mental Health Records 

Raised a Brady, Not a Confrontation, Issue---
Trial Judge Properly Ruled that Most of the 
Records Would Not Be Turned Over to the 

Defense Because There was No Reasonable 
Possibility Disclosure Would Have Led to 

Defendant's Acquittal 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Smith, over a forceful dissent by Judge 
Rivera, determined the trial court had properly 
refused to turn over to the defense most of the 
complainant's mental health records.  The 18-
year-old complainant called 911 to report she 
had just been raped by the 40-year-old 
defendant.  The defendant claimed that they had 
consensual sex but that he struggled with the 
complainant after she started to run away with 
his pants and money. The case came down to 
the credibility of the defendant and the 
complainant.  The complainant suffered from 
"Bipolar, Tourettes, post-traumatic-stress 
disorder, [and] epilepsy."  She had visualized the 
presence of dead people, had cut herself, had 
been violent, had attempted suicide and had 
made an allegation of sexual assault against her 
father which one record referred to as 
"unfounded." She also suffered from attention 
deficit disorder and hypersexuality. The trial 
judge disclosed only a few of complainant's 
mental health records.  The majority determined 
the mental health records raised a Brady issue, 
not a confrontation issue (as was argued by the 
defendant and the dissent): 
  

While defendant presents the issue as 
one of interference with his rights of 
confrontation and cross-examination, we 
view this as essentially a Brady case 
(Brady v Maryland, 373 US 83 [1963]; 
see Pennsylvania v Ritchie, 480 US 39, 
56 [1987] [evaluating under Brady the 
question of whether confidential 
investigative files concerning child abuse 
must be disclosed to a criminal 
defendant]). Under Brady, a defendant is 
entitled to the disclosure of evidence 
favorable to his case "where the evidence 
is material" (373 US at 87). In New York, 
the test of materiality where, as here, the 
defendant has made a specific request 
for the evidence in question is whether 
there is a "reasonable possibility" that the 
verdict would have been different if the 
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evidence had been disclosed ... . 
  
This case differs from the typical Brady 
case in that it involves confidential mental 
health records, and the decision to deny 
disclosure was made not by a prosecutor, 
but by a judge after an in camera review 
of the records sought. In such a case, the 
trial court has a measure of discretion in 
deciding whether records otherwise 
entitled to confidentiality should 
be disclosed ... . 
  
In sum, the issue here is whether the trial 
court abused its discretion in finding 
defendant's interest in obtaining the 
records to be outweighed by the 
complainant's interest in confidentiality; 
and defendant's interest could be 
outweighed only if there was no 
reasonable possibility that the withheld 
materials would lead to his acquittal. 
Having examined those materials, we 
conclude that the court did not abuse its 
discretion. People v McCray, 2014 NY 
Slip Op 02970, CtApp 5-1-14 

  
  

There Was Sufficient Evidence Defendant 
Was Responsible for a Witness' Refusal to 
Testify to Allow the People to Present the 

Witness' Grand Jury Testimony at Trial 
  
In a full-fledged opinion by Judge Abdus-
Salaam, with a concurring opinion, the Court of 
Appeals determined the trial court properly ruled 
a witness' grand jury testimony could be 
presented at trial because there was sufficient 
evidence the defendant was responsible for the 
witness' asserting her Fifth Amendment privilege 
against self-incrimination and refusing to testify: 
  

Under the Sixth Amendment of the 
Federal Constitution and article one, 
section six of the State Constitution, a 
criminal defendant has the right to be 
confronted with the witnesses against him 
or her (see U.S. Const. Amend. VI; NY 
Const, art I, § 6...). The confrontation right 
is critical to the fairness of a trial because 
it "'ensur[es] the reliability of the evidence 
against a criminal defendant by 
subjecting it to rigorous testing in the 
context of an adversary proceeding 
before the trier of fact'" ... . Given this 
important right, an unavailable witness's 

grand jury testimony, which by definition 
has not been subjected to confrontation, 
generally may not be admitted at trial on 
the People's direct case ... . However, 
"where it has been shown that the 
defendant procured the witness's 
unavailability through violence, threats or 
chicanery," the defendant "may not assert 
either the constitutional right of 
confrontation or the evidentiary rules 
against the admission of hearsay in order 
to prevent the admission of the witness's 
out-of-court declarations," including the 
witness's grand jury testimony... .  People 
v Smart, 2014 NY Slip Op 02972, Ct 
App 5-1-14 
  

Defendant's Limited Right to Seek the Advice 
of an Attorney Before Consenting to a 

Breathalyzer Test Was Violated When the 
Sheriff's Department Administered the Test 
Without First Telling Defendant an Attorney 

Had Communicated with the Sheriff's 
Department on Her Behalf 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Graffeo, over a dissent, determined 
defendant's breathalyzer test results were 
properly suppressed.  After her arrest for Driving 
While Intoxicated, the defendant did not ask to 
speak with an attorney and consented to the 
test.  However, her family communicated with an 
attorney who called before the breathalyzer test 
was administered and told the sheriff's 
department not to test or question the 
defendant.  The Court of Appeals determined 
the sheriff's department was obligated to inform 
the defendant about the attorney's 
communication before administering the test: 
  

In People v Gursey (22 NY2d 224 
[1968])... we recognized a limited right of 
the accused to seek legal assistance in 
alcohol-related driving cases. We held 
that, based on the warning procedure set 
forth in section 1194 (2) (b), "if a 
defendant arrested for driving while under 
the influence of alcohol asks to contact an 
attorney before responding to a request 
to take a chemical test, the police 'may 
not, without justification, prevent access 
between the criminal accused and his 
lawyer, available in person or by 
immediate telephone communication'" ... . 
Violation of this right to legal consultation 
generally requires suppression of the 
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scientific evidence .... Because time is of 
the essence in obtaining accurate 
chemical test evidence ..., we further 
observed in Gursey that a suspect's 
communication with a lawyer regarding 
"the exercise of legal rights should not [] 
extend so far as to palpably impair or 
nullify the statutory procedure requiring 
drivers to choose between taking the test 
or losing their licenses" ... . 
  
It is therefore well established that "there 
is no absolute right to refuse to take the 
test until an attorney is actually consulted, 
nor can a defendant use a request for 
legal consultation to significantly 
postpone testing" ... . In other words, 
conferring with counsel is permissible 
only if "'such access does not interfere 
unduly'" with timely administration of the 
test ... . * * * 
  
In our view, the statutory right to legal 
consultation applies when an attorney 
contacts the police before a chemical test 
for alcohol is performed and the police 
must alert the subject to the presence of 
counsel, whether the contact is made in 
person or telephonically. Gursey 
contemplated that a lawyer retained to 
represent a DWI arrestee can directly 
communicate with the police, reasoning 
that "law enforcement officials may not, 
without justification, prevent access 
between the criminal accused and [the] 
lawyer, available in person or by 
immediate telephone communication, if 
such access does not interfere unduly" 
with the administration of alcohol test ... . 
The fact that defendant consented to the 
breathalyzer about the same time that the 
attorney was communicating with the 
police is not dispositive since defendant, 
after conferring with counsel, could have 
revoked her consent prior to 
administration of the test (see generally 
Vehicle & Traffic Law §§ 1194 [2] [b], 
1194-a [3] [c]). The police therefore must 
advise the accused that a lawyer has 
made contact on the accused's behalf ... . 
Once so informed, the accused may 
choose to consult with counsel or forego 
that option and proceed with the chemical 
test. People v Washington, 2014 NY 
Slip Op 04190, Ct App 5-6-14 

  

  
Aggravated Harassment Statute 
Unconstitutionally Vague and 

Overbroad/Criminal Impersonation Statute 
Encompasses Injury to Reputation 

  
In a full-fledged opinion by Judge Abdus-
Salaam, over a partial dissent, the Court of 
Appeals found the aggravated harassment 
statute unconstitutionally vague and overbroad, 
and determined the "injury" contemplated by the 
criminal impersonation (second degree) statute 
encompassed injury to reputation.  The 
defendant's father is a "Dead Sea Scrolls" 
scholar.  The defendant engaged in an email 
campaign in which he created emails which 
purported to be from other "Dead Sea Scrolls" 
scholars and which had the effect of promoting 
his father's positions.  The defendant was 
convicted of criminal impersonation, aggravated 
harassment, identity theft, forgery and 
unauthorized use of a computer.  Ultimately the 
Court of Appeals affirmed convictions for nine 
counts of criminal impersonation and the forgery 
counts.  With respect to harassment and 
criminal impersonation, the court wrote: 
  

A person is guilty [of criminal 
impersonation in the second degree] 
when he or she "impersonates another 
and does an act in such assumed 
character with intent to obtain a benefit or 
to injure or defraud another" (Penal Law § 
190.25).  * * * 
  
...[W]e conclude that injury to reputation 
is within the "injury" contemplated by 
Penal Law § 190.25. Many people, 
particularly with a career in academia, as 
relevant to this case, value their 
reputations at least as much as their 
property,[FN2] and we believe the 
Legislature intended that the scope of the 
statute be broad enough [*7]to capture 
acts intended to cause injury to 
reputation. 
  
Accordingly, a person may be found guilty 
of criminal impersonation in the second 
degree if he or she impersonates another 
with the intent to cause a tangible, 
pecuniary injury to another, or the intent 
to interfere with governmental operations 
... . In addition, a person who 
impersonates someone with the intent to 
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harm the reputation of another may be 
found guilty of this crime.  
  
Penal Law § 240.30(1)(a) provides that 
"[a] person is guilty of aggravated 
harassment in the second degree when, 
with intent to harass, annoy, threaten or 
alarm another person, he or she . . . 
communicates with a person, 
anonymously or otherwise, by telephone, 
by telegraph, or by mail, or by 
transmitting or delivering any other form 
of written communication, in a manner 
likely to cause annoyance or alarm." We 
agree with defendant that this statute is 
unconstitutionally vague and overbroad ... 
. 
In People v Dietze (75 NY2d 47 [1989]), 
this Court struck down a similar 
harassment statute, former Penal Law § 
240.25, which prohibited the use of 
abusive or obscene language with the 
intent to harass, annoy or alarm another 
person. We determined that the statute 
[*8]was unconstitutional under both the 
State and Federal Constitutions, noting 
that "any proscription of pure speech 
must be sharply limited to words which, 
by their utterance alone, inflict injury or 
tend naturally to evoke immediate 
violence" (id. at 52). 
  
The reasoning applied in Dietze applies 
equally to our analysis of Penal Law § 
240.30(1)(a). The statute criminalizes, in 
broad strokes, any communication that 
has the intent to annoy. Like the 
harassment statute at issue in Dietze, "no 
fair reading" of this statute's "unqualified 
terms supports or even suggests the 
constitutionally necessary limitations on 
its scope" ... . People v Golb, 2014 NY 
Slip Op 03426, Ct App 5-13-14 

  
Prosecution by Misdemeanor Information 

Waived by Defense Counsel; Facts Alleged 
In Support of the Obstruction of 

Governmental Administration Charge Were 
Sufficient to Meet Requirements of a 

Misdemeanor Complaint 
  
In a full-fledged opinion by Judge Rivera, over a 
dissent, the Court of Appeals determined the 
defendant had waived his right to be prosecuted 
by a misdemeanor information and the 
misdemeanor complaint to which he pled guilty 

sufficiently alleged the obstruction of 
governmental administration.  Defense counsel's 
statement "so waived" was deemed adequate to 
waive prosecution by information.  The 
misdemeanor complaint alleged that defendant 
stood behind a police vehicle after slamming the 
trunk shut. Those allegations were deemed 
sufficient to allege defendant intended to prevent 
the officer from patrolling the area. The dissent 
argued those factual allegations were insufficient 
to inform defendant of the nature of the charge: 
  

"A valid and sufficient accusatory 
instrument is a nonwaivable jurisdictional 
prerequisite to a criminal prosecution" ... . 
Under the CPL, a court must use one of 
two instruments to take jurisdiction over a 
defendant accused of a misdemeanor: a 
misdemeanor complaint or a 
misdemeanor information. A 
misdemeanor complaint authorizes 
jurisdiction over an accused, and can 
commence a criminal action and allow the 
state to jail the defendant for up to five 
days, but it cannot serve as a basis for 
prosecution, unless the defendant waives 
prosecution by information (see CPL 
100.10 [4]; 120.20 [1]; [a]; 170.65 [1], [3]; 
170.70...). Concomitantly, unless waived, 
a valid information is a jurisdictional 
requirement for a misdemeanor 
prosecution (see CPL 100.10 [4]...). 
  
A misdemeanor information must set forth 
"nonhearsay allegations which, if true, 
establish every element of the offense 
charged and the defendant's commission 
thereof" ... . We have called this "the 
prima facie case requirement" (Kalin, 12 
NY3d at 229). An information serves the 
same role in a misdemeanor prosecution 
as a grand jury indictment does in a 
felony case: it ensures that a legally 
sufficient case can be made against the 
defendant ... . A misdemeanor complaint, 
in comparison, need only set forth facts 
that establish reasonable cause to 
believe that the defendant committed the 
charged offense ... . 
  
A defendant may knowingly and 
intelligently waive prosecution by 
misdemeanor information, as 
demonstrated by an affirmative act ... . 
When the defendant waives prosecution 
by information, he or she declines the 
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protection of the statute, and the 
accusatory instrument must only satisfy 
the reasonable cause requirement (see 
CPL 170.65 [1], [3]...). People v Dumay, 
2014 NY Slip Op 04038, Ct App 6-5-14 

  
Plea to a Lesser Offense Need Not Be 
Supported by Facts Admitted in a Plea 

Allocution---Court's  Unnecessary Attempt to 
Have Defendant Admit to Facts in Support of 

All of the Elements of the Lesser Offense 
Required Vacation of the Plea 

  
The Court of Appeals determined defendant's 
guilty plea was tainted by the court's and 
counsel's confusion about the allocution which 
was required.  The defendant was charged with 
rape by forcible compulsion (first degree) and 
pled guilty to a lesser rape offense--i.e., sexual 
intercourse with a person incapable of consent 
by reason of being mentally incapacitated.  The 
lower court and counsel, according to the court 
of appeals, were under the misimpression that 
the plea allocution must included factual 
allegations supporting every element of the 
lesser offense: 
  

Where a defendant enters a negotiated 
plea to a lesser crime than one with which 
he is charged, no factual basis for the 
plea is required (People v Clairborne, 29 
NY2d 950, 951 [1972]...). Indeed, under 
such circumstances defendants can even 
plead guilty to crimes that do not exist 
(People v Foster, 19 NY2d 150, 153 
[1967]; [plea to attempt to commit a crime 
of which intent is not an element]). 
  
It seems, however, that at the time of 
defendant's plea counsel and the court 
were unaware of the rule of Clairborne, 
and thought it necessary to find a basis in 
fact for the plea. The court led defendant 
through an allocution in which he 
admitted that he encountered the victim 
when she was "too drunk to really make a 
decision about whether she did or did not 
want to have sex"; that he knew that "she 
was mentally incapacitated apparently 
from drinking"; and that he "went ahead 
and had sexual intercourse with her 
anyway." The allocution provided no 
support for the idea that the victim was 
mentally incapacitated as the Penal Law 
defines that term. * * * 
  

We conclude that we must reverse and 
vacate the plea. Although the entire 
allocution was unnecessary, and although 
even if it were necessary we would not 
require that it prove every element of the 
crime charged ..., we simply cannot 
countenance a conviction that seems to 
be based on complete confusion by all 
concerned ... . People v Johnson, 2014 
NY Slip Op 04039, Ct App 6-5-14 

   
Error in Grand Jury Presentation Did Not 

Raise a Question of Prejudice Sufficient to 
Justify Dismissal of the Indictment 

  
The Court of Appeals determined the grand jury 
proceedings were not rendered invalid by the 
presentation of the videotaped testimony of the 
child-victim who had not been administered an 
oath.  After realizing the oath had been omitted, 
the prosecutor presented the testimony to the 
grand jury again, this time preceded by the 
oath.  The Court of Appeals found the defendant 
had not established the possibility of prejudice: 
  

The People do not dispute that an oath 
should have been administered to Jane 
during the first testimonial recording (see 
e.g. CPL 60.20 [2]; CPL 190.32 [5]...). On 
these facts, however, the error does not 
meet the "very precise and very high" 
statutory standard of impairment for 
grand jury proceedings ... . The lack of an 
oath was not the product of a nefarious 
design to deliberately cause unfairness to 
defendant. Rather, it was an oversight 
that the People sought to correct by 
securing judicial permission to record a 
second interview in which Jane swore to 
be honest and verified the truth of her 
prior statements. The grand jury then 
watched the second video and was 
instructed that the recording was made 
because Jane had not taken an oath 
during her first examination. Based on 
these circumstances, defendant has not 
established a possibility of prejudice 
justifying the exceptional remedy of 
dismissal of the indictment... .  People v 
Wisdom, 2014 NY Slip Op 04040, Ct 
App 6-5-14 
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Where There Is Evidence, Other than or in 
Addition to a Chemical Test, of a Blood 

Alcohol Content, the Jury Can Be Instructed 
that It May Base Its Verdict on Its Own 

Finding Re: Blood Alcohol Content 
  
The Court of Appeals determined defendant was 
not entitled to a jury instruction that a "blood 
alcohol content of less that .08 is prima facie 
evidence defendant was not intoxicated" on the 
basis of her expert's testimony that her blood 
alcohol content was below .08 at the time she 
was driving (her subsequent blood alcohol test 
result was .09).  However, the Court of Appeals 
explained the defendant could have requested a 
jury instruction which would allow the jury to find 
she was not intoxicated if the jury first made the 
finding her blood alcohol level was below .08: 
  

Since the evidence of her BAC that 
defendant presented here was not 
determined by a chemical test but was 
contained in the opinion of a defense 
expert, that evidence did not have the 
"prima facie" effect specified by the 
statute and defendant was not entitled to 
the charge she sought. 
  
...It should not be thought, however, that 
the BAC thresholds specified in Vehicle 
and Traffic Law § 1195 (2)(A) must be 
entirely omitted from a jury charge in a 
common law DWI case or in a driving 
while ability impaired (DWAI) case 
brought under Vehicle and Traffic Law § 
1192 (1) ("No person shall operate a 
motor vehicle while the person's ability to 
operate such motor vehicle is impaired by 
the consumption of alcohol"). It is obvious 
from Vehicle and Traffic Law §§ 1192 (2) 
and 1195 (2) that the Legislature has 
made judgments about the significance of 
certain statistical thresholds — i.e., that a 
BAC of .08% or more justifies an 
inference of intoxication; that a BAC 
below .08% justifies an inference of non-
intoxication; that a BAC above .07% 
justifies an inference of impairment; and 
that a BAC equal to or less than .05% 
justifies an inference that the driver was 
neither intoxicated nor impaired in her 
ability to drive. There is no reason why 
juries should remain unaware of these 
legislative judgments. 
  

Thus, in this case Town Court should, if it 
had been requested to do so, have 
charged the jury in words or substance: If 
you find that there was less than .08 of 
one percent by weight of alcohol in 
defendant's blood while she was 
operating the motor vehicle, you may, but 
are not required to, find that she was not 
in an intoxicated condition. Similarly, in a 
DWAI case where the defendant proffers 
evidence other than chemical tests of a 
BAC at or below .05%, it would be proper 
to charge: If you find that there was .05 of 
one percent or less by weight of alcohol 
in the defendant's blood while she was 
operating a motor vehicle, you may, but 
are not required to, find that her ability to 
operate the motor vehicle was not 
impaired by the consumption of alcohol. 
And the People are entitled to a 
corresponding charge when they rely on 
evidence other than chemical tests to 
show that a defendant's BAC was above 
.08% in a DWI case, or above .07% in a 
DWAI case.  People v Fratangelo, 2014 
NY Slip Op 04041, Ct App 6-5-14 
  
Robbery First and Second Degree 

Convictions (Forcible Stealing) Supported 
Where Defendant Was Not Found to Be In 
Possession of Stolen Property and Used 
Force Only When Confronted By Security 

Personnel After the Alleged Taking 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Rivera, held that it is not necessary to 
recover stolen property in order to find that the 
defendant used physical force to prevent or 
overcome resistance to the ... retention of stolen 
property (an element of robbery in the first and 
second degrees).  There was evidence, 
including video evidence, that the defendant 
removed the backing from earrings while inside 
a store. When confronted by security personnel, 
the defendant acted violently.  No stolen items 
were found.  The use of force at issue here was 
not involved in the taking of the property, but 
rather occurred  after the alleged taking when 
defendant was stopped by security.  The 
question was whether the defendant's use of 
force at that stage could be deemed to meet the 
"forcible stealing" element of robbery first and 
second degree.  Some appellate division 
decisions have held that defendant's use of 
force at that stage will meet the statutory 
requirement (force used to retain control of the 
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property) if the defendant is found to be in 
possession of the stolen property. Here the 
Court of Appeals determined finding the 
defendant in possession of stolen property is not 
required: 
  

Force used solely to effectuate a 
defendant's escape will not support a 
robbery conviction ... . However, when a 
defendant is later found in possession of 
stolen property, the jury may infer that his 
or her use of force was to retain control of 
that property ... . 
  
Some Appellate Division Departments 
have adopted what amounts to an inverse 
proposition, that failure to recover stolen 
property from a defendant precludes a 
jury's finding of guilt for first or second 
degree robbery, notwithstanding the 
possible inferences which might 
reasonably follow from the trial evidence. 
Those Courts have held that, absent 
subsequent recovery of stolen property 
from the defendant, "it is impossible to 
conclude beyond a reasonable doubt that 
[the] defendant's conscious objective in 
threatening to use physical force was to 
prevent or overcome resistance to the 
retention of the property" ... . We reject 
this premise because it deprives the jury 
of its traditional role as factfinder and 
would have the unintended consequence 
of removing certain criminal conduct from 
the statutory ambit. * * * 
  
Certainly, recovery from the defendant of 
the stolen property provides a strong 
basis for a jury's finding of criminal intent 
... . Yet, just as possession of the 
property is but one fact which supports 
the jury's reasonable inference of the 
defendant's "conscious objective," failure 
to recover the property from the 
defendant is also a fact for the jury to 
consider in determining whether the 
People have established the requisite 
intent. Where sufficient facts and 
reasonable inferences support a finding 
of intent to forcibly steal, even where the 
stolen property is not recovered from the 
defendant, a jury should be permitted to 
make such a finding.  People v Gordon, 
2014 NY Slip Op 04227, Ct App 6-12-14 
  

  

Unclear Record Re: Whether Defense 
Counsel Was Apprised of the Complete 

Contents of a Jury-Request for Instructions 
Combined with the Judge's Failure to 
Address One Aspect of the Request 

Constituted a "Mode of Proceedings" Error 
  
The Court of Appeals determined the trial 
judge's response to a note from the jury was a 
mode of proceedings error requiring the vacation 
of the convictions related to the note.  The note 
asked for the judge's directions on 
"Manslaughter/Murder in the Second Degree-
(Intent)."  The judge did not re-read the 
expanded "intent" charge and the record does 
not indicate defense counsel was notified of the 
"intent" aspect of the jury note: 
  

Here, the trial court failed to meet its core 
responsibilities with regard to the note. 
Although there is record evidence that 
defense counsel was made aware of the 
existence of the note, there is no 
indication that the entire contents of the 
note were shared with counsel. Rather, 
the record reflects that the court 
paraphrased the note for counsel and the 
jury, but in each instance it omitted any 
reference to the note's "intent" language, 
hardly "a fair substitute for defense 
counsel's own perusal of the 
communication" (O'Rama, 78 NY2d at 
277). Although the note is ambiguous 
concerning whether the jury was 
requesting an expanded definition of the 
intent element or was merely asking for a 
read back of the homicide charges which 
included a definition of intent, this only 
substantiates defendant's argument that 
the court failed to meet its core 
responsibilities of providing defense 
counsel with meaningful notice and an 
opportunity to provide input so that the 
court could give the jury a meaningful 
response. Where the record fails to show 
that defense counsel was apprised of the 
specific, substantive contents of the note 
— as it is in this case — preservation is 
not required ... . Where a trial transcript 
does not show compliance with O'Rama's 
procedure as required by law, we cannot 
assume that the omission was remedied 
at an off-the-record conference that the 
transcript does not refer to (id.). People v 
Walston, 2014 NY Slip Op 04229, Ct 
App 6-12-14 
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Building Which Included Residential (Hotel) 
and Non-Residential Sections Constituted a 

"Dwelling" Supporting Defendant's 
Conviction for Burglary in the Second 

Degree 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Smith, determined that the entry of a 
building with included residential and non-
residential sections, constituted burglary of a 
"dwelling" supporting burglary in the second 
degree. 
  

We last confronted this question long 
ago, in Quinn v People (71 NY 561 
[1878]). That case established a rule that 
we reaffirm today: Generally, if a building 
contains a dwelling, a burglary committed 
in any part of that building is the burglary 
of a dwelling; but an exception exists 
where the building is large and the crime 
is committed in a place so remote and 
inaccessible from the living quarters that 
the special dangers inherent in the 
burglary of a dwelling do not exist. 
Applying that rule to this case, we hold 
that the evidence supports defendant's 
conviction on two counts of second-
degree burglary. People v McCray, 2014 
NY Slip Op 04232, Ct App 6-12-14 
  
  

A SORA Assessment in a Child Pornography 
Case Can Take Into Account Whether the 
Depicted Children Were Strangers to the 
Defendant (Factor 3) and the Number of 

Children Depicted (Factor 7)----The Standard 
of Proof for a Defendant's Application for a 

Downward Departure from the SORA 
Guidelines is "A Preponderance of the 

Evidence" 
  
In a full-fledged, detailed and extensive opinion 
by Judge Abdus-Salaam, over dissents, the 
Court of Appeals determined that factors 3 and 7 
of an assessment under the Sex Offender 
Registration Act (SORA) applied to child 
pornography cases.  Factor 7 allows the 
assessment of points where the victim of a sex 
offense is a stranger to the defendant, and factor 
3 allows the assessments of points based on the 
number of victims.  In the context of child 
pornography, therefore, the images of children 
the defendant does not know and the number of 
children depicted in the images, i.e., the number 
of victims, can be taken into account in 

determining a defendant's SORA score.  The 
Court of Appeals also settled a difference 
among the appellate divisions by setting "a 
preponderance of the evidence" as the standard 
for the defendant's evidence submitted in 
support of a downward departure from the 
guidelines: 
  

Given that child pornography offenders 
substantially harm the mental health of 
abused children and, via the consumption 
of child pornography, encourage others to 
commit the hands-on sexual abuse 
needed to produce that material, it is 
difficult to credit defendants' claims that, 
due to their failure to personally physically 
abuse children, the risk of harm caused 
by their offenses should not be accounted 
for in the manner authorized by the plain 
language of factors 3 and 7. Although 
those aggravating factors may not 
represent the exact same risks in child 
pornography cases as in those involving 
physical contact, the presence of those 
factors in child pornography cases 
increases the offender's potential to 
psychologically harm a greater number of 
children to a greater degree. The 
guidelines may account for the variable 
risk that certain child pornography 
offenders who have an unusually strong 
compulsion to consume and distribute 
child pornography will provide exceptional 
support to an illicit trade that physically 
and psychologically harms 
children. People v Gillotti, 2014 NY Slip 
Op 04117, Ct App 6-10-14 
  

Judge's Speaking to a Juror During 
Deliberations, With Defense Counsel's 

Permission, Outside the Presence of the 
Defendant and Counsel, Was a Mode of 
Proceedings Error Requiring Reversal 

  
In a full-fledged opinion by Judge Abdus-
Salaam, over a dissent, the Court of Appeals 
determined the judge's conducting a transcribed 
colloquy with a juror during deliberations, 
outside the presence of counsel and the 
defendant, was a mode of proceedings error 
requiring reversal.  Counsel were informed that 
a juror wished to talk to the judge and agreed 
that the judge could do so their absence. 
Counsel and the defendant were subsequently 
apprised of the substance of the colloquy and 
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given the opportunity to read the transcript. 
Defense counsel did not raise an objection: 
  

A defendant's fundamental constitutional 
right to be present at all material stages 
of a trial encompasses a right to be 
present during the court's charge, 
admonishments and instructions to the 
jury ... . This "absolute and unequivocal" 
right is further embodied in CPL 310.30 
(Mehmedi, 69 NY2d at 760; see Collins, 
99 NY2d at 17). 
  
Under CPL 310.30, when a deliberating 
jury requests further instruction or 
clarification on the law, trial evidence, or 
any other matter relevant to its 
consideration of the case, "the court must 
direct that the jury be returned to the 
courtroom and, after notice to both the 
people and counsel for the defendant, 
and in the presence of the defendant," the 
court must give such information or 
instruction as it deems proper (CPL 
310.30...). We have consistently held that 
a defendant's absence during non-
ministerial instructions, in violation of CPL 
310.30, affects the mode of proceedings 
prescribed by law and presents an error 
of law for our review — even absent an 
objection or where defense counsel has 
consented to the procedures 
used.  People v Rivera, 2014 NY Slip 
Op 04115, Ct App 6-10-14 

  
Permissive Inference Firearm Was 

Possessed With Intent to Use it Unlawfully 
Against Another Was Sufficient to Support 

Conviction In Spite of the Evidence the 
Firearm Discharged Accidentally 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Abdus-Salaam, over a partial dissent, 
determined that the evidence was legally 
sufficient to support the defendant's conviction of 
possession of firearm with intent to use it 
unlawfully against another.  The only evidence 
with regard to intent was the defendant's 
explanation that he was showing his cousin the 
firearm and it discharged accidentally. The court 
held that the statutory permissive presumption of 
unlawful intent to use a firearm against another, 
if accepted by the jury, was enough. The court 
noted that there was no need to prove intent to 
use the firearm against defendant's cousin 
because it was enough for the jury to infer the 

intent to use the firearm against "another." The 
court explained how a permissive inference 
works as follows: 
  

"A statutory presumption is a deduction or 
an inference which the trier of fact may 
draw from facts found or otherwise 
established during the course of the trial" 
... . This evidentiary device "[is] a staple 
of our adversary system of factfinding," 
which often requires "the trier of fact to 
determine the existence of an element of 
the crime — that is, an 'ultimate' or 
'elemental' fact — from the existence of 
one or more 'evidentiary' or 'basic' facts" 
... . The presumption of unlawful intent 
under Penal Law § 265.15 (4), like all 
statutory presumptions in New York, is a 
permissive presumption ..., meaning that 
"[it] allows, but does not require, the trier 
of fact to accept the presumed fact, and 
does not shift to the defendant the burden 
of proof" ... . 
  
The purpose of a statutory presumption is 
to allow a particular fact to be established 
by "inferential" proof ... . Before the 
presumption may apply, the People must 
establish beyond a reasonable doubt the 
predicate fact or facts "the statute 
requires be proved" ... . If the People 
succeed in this endeavor, they are 
entitled to rely on the presumption, which 
"forms part of the support for their prima 
facie case" against the defendant ... . The 
presumption may be rebutted by any 
evidence in the case; that is, evidence 
presented by the defendant or the People 
... . Evidence rebutting the presumption 
will not "negate the existence of a prima 
facie case; rather it presents an alternate 
set of facts, or inferences from facts, to 
the jury. The jury then has the right to 
choose between the two versions" ... . In 
other words, the presumption "receives 
the same treatment that any other 'fact' 
so thoroughly controverted would receive" 
... .  People v Galindo, 2014 NY Slip Op 
04803, Ct App 5-26-14 
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US Supreme Court Ruling that Defense 
Counsel Must Inform Noncitizen Defendants 
of the Risk of Deportation Associated with a 
Guilty Plea Does Not Apply Retroactively in 

State Collateral Review 
  
The Court of Appeals, in a full-fledged, detailed 
and extensive opinion by Judge Read, over two 
extensive dissenting opinions, determined that 
the Supreme Court's ruling in Padilla v 
Kentucky, 559 US 356, requiring that defense 
counsel inform noncitizen defendants of the risk 
of deportation associated with a guilty plea, does 
not apply retroactively to collateral review under 
state law: 
  

The United States Supreme Court held in 
Padilla v Kentucky (559 US 356 [2010]) 
that the Sixth Amendment requires 
criminal defense counsel to advise their 
noncitizen clients about the risk of 
deportation arising from a guilty plea. The 
Court subsequently held in Chaidez v 
United States (568 US __, 133 S Ct 1103 
[2013]) that Padilla did not apply 
retroactively in federal collateral review. 
The issue in this appeal is whether, 
pursuant to federal or state retroactivity 
principles, Padilla nonetheless applies 
retroactively in state court postconviction 
proceedings. ...[W]e hold that it does 
not... .  People v Baret, 2014 NY Slip Op 
04872, Ct App 6-30-14 
 

  
CRIMINAL LAW/APPEALS 

  
Writs of Coram Nobis Alleging Ineffective 

Assistance Not Available In the Three 
Specific Cases Before the Court Involving 

the Failure to File Notices of Appeal and the 
Failure to Make a "Leave to Appeal" 
Application to the Court of Appeals 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Graffeo, over a partial dissent, 
determined that a writ of coram nobis was not 
available to two defendants who alleged their 
attorneys failed to file timely notices of appeal, 
and to a third defendant who alleged his 
attorney's failure to make a criminal "leave to 
appeal" application to the Court of Appeals.  The 
opinion explains the history of the use of "writs 
of coram nobis" in this context. People v 

Andrews, 2014 NY Slip Op 04233, Ct App 6-
12-14 

   
Proof Requirements for Criminal Enterprise 

Explained/Sufficiency of Evidence and 
Weight of Evidence Review Criteria 

Explained 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Graffeo, determined the Appellate 
Division had applied the wrong legal standards 
to its "sufficiency of evidence" and "weight of the 
evidence" review of defendants' enterprise 
corruption convictions.   The Appellate Division 
concluded "the People failed to introduce any 
evidence of a leadership structure, overall 
planning of the criminal enterprise, or any 
communication between [the defendants] and 
any of the ... employees in furtherance of the 
criminal enterprise."  The alleged criminal 
enterprise was a company, in which the 
defendants were principals, which did 
construction testing (concrete and steel, for 
example).  It was alleged that the company 
routinely issued fraudulent certifications and test 
results indicating the construction materials 
(used at hundreds of construction sites) 
complied with the requirements of the city 
administrative code. The Court of Appeals 
determined that the structure of the company 
constituted "evidence of a leadership structure" 
and communication among the defendants and 
the company employees (regarding the issuance 
of fraudulent test results) could be easily inferred 
from the facts. The Appellate Division had 
vacated the enterprise corruption 
convictions.  The Court of Appeals sent the case 
back to the Appellate Division for a "weight of 
the evidence" review of the enterprise corruption 
proof under the correct legal standards.  (The 
Court of Appeals cannot do a "weight of the 
evidence" review.) 
  

Sufficiency and weight review are distinct 
concepts. To determine whether a verdict 
was based on sufficient proof, a court 
must "marshal competent facts most 
favorable to the People and determine 
whether, as a matter of law, a jury could 
logically conclude that the People 
sustained [their] burden of proof" ... . 
Evidence of guilt is legally sufficient if the 
facts, viewed in the light most favorable to 
the People, provide a valid line of 
reasoning and permissible inferences 
from which the finder of fact could have 
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rationally concluded that the elements of 
the crime were established beyond a 
reasonable doubt ... . 

  
A legally sufficient verdict, however, may 
be against the weight of the evidence ... . 
Unlike a sufficiency analysis, weight of 
the evidence review requires an 
intermediate appellate court to act, in 
effect, as a second jury ... by rendering its 
own determination of the facts as proven 
at trial ... .  People v Kancharla, 2014 
NY Slip Op 03295, Ct App 5-8-14 

  

  
Pretrial Motion to Dismiss the Accusatory 
Instrument, Arguing the Facts Alleged Did 

Not Constitute the Crime Charged, Preserved 
the Legal-Sufficiency Issue for Appeal, 

Despite the Absence of a Motion for a Trial 
Order of Dismissal on the Same Ground 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Smith, with three judges dissenting, 
determined defendant's pretrial motion to 
dismiss the charges, arguing that the facts 
alleged by the People did not constitute the 
crime charged, preserved the "legal sufficiency" 
issue for appeal, despite the absence of a 
motion for a trial order of dismissal on the same 
ground. The defendant was charged with 
trespass and resisting arrest. The defendant had 
permission to be on the property.  County court 
had dismissed the trespass conviction, but 
upheld the resisting arrest conviction.  The Court 
of Appeals determined the arresting officer, 
because of prior dealings with the defendant, did 
not have probable cause to believe the 
defendant was trespassing, therefore the 
resisting arrest charge could not stand 
either.  The bulk of the majority opinion, and 
both dissenting opinions, dealt with the 
preservation issue.  The majority took great 
pains to explain that this holding did not affect 
the two leading cases concerning the 
preservation requirements re: the insufficiency of 
trial evidence (People v Gray, 86 NY2d 10; 
People v Hines, 97 NY2d 56): 
  

As a general matter, a lawyer is not 
required, in order to preserve a point, to 
repeat an argument that the court has 
definitively rejected ... . When a court 
rules, a litigant is entitled to take the court 
at its word. Contrary to what the dissent 
appears to suggest, a defendant is not 

required to repeat an argument whenever 
there is a new proceeding or a new judge. 
  
It is true that a challenge to the 
sufficiency of the accusatory instrument 
at arraignment is conceptually different 
from a challenge based on the proof at 
trial, and that often an issue decided in 
one proceeding will not be the same as 
the issue presented in another. But here 
the issue was the same. People v Finch, 
2014 NY Slip Op 03424, Ct App 5-13-14 

 

CRIMINAL LAW/EVIDENCE 

  
In a Case Based Upon Defendant's 

Confession, Knowledge of a Civil Lawsuit 
Against One of the Interrogating Officers, 

Alleging the Extraction of a Forced 
Confession in an Unrelated Case, Can Not Be 

Imputed to the Prosecutor---Therefore the 
People Were Under No Obligation Under 

"Brady" to Provide the Defense with 
Information About the Civil Lawsuit 

  
In a full-fledged opinion by Judge Abdus-
Salaam, with two concurring opinions, the Court 
of Appeals determined the prosecutor was not 
obligated to learn about and reveal that an 
interrogating officer ((O'Leary) was the subject of 
a federal civil lawsuit alleging he extracted a 
forced confession in an unrelated case. The 
defendant in the instant case had 
confessed.  Evidence of the federal lawsuit may 
have been admissible to impeach the 
interrogating officer's testimony in defendant's 
trial. The opinion includes a detailed analysis of 
the prosecutor's "Brady" obligation to provide the 
defendant with evidence favorable to the 
defense.  The court held that evidence about the 
federal lawsuit could constitute impeachment 
evidence, meeting the first prong of the Brady 
test, but further determined knowledge of the 
civil suit could not be imputed to the prosecutor 
and, under the facts, introduction of the 
evidence would not have affected the outcome 
of the trial: 
  

Brady proscribes "the suppression by the 
prosecution of evidence favorable to [the] 
accused . . . where the evidence is 
material either to guilt or to punishment" 
... . "The Brady rule is based on the 
requirement of due process," and "[i]ts 
purpose is not to displace the adversary 
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system as the primary means by which 
truth is uncovered," but to ensure that the 
accused receives a fair trial ... . The 
People, in their role as truth-seekers in 
criminal trials, have a "broad obligation to 
disclose exculpatory evidence," but a 
mere breach of this duty does not offend 
the defendant's due process rights unless 
all the "components of a true Brady 
violation" are established ... . To make out 
a successful Brady claim, "a defendant 
must show that (1) the evidence is 
favorable to the defendant because it is 
either exculpatory or impeaching in 
nature; (2) the evidence was suppressed 
by the prosecution; and (3) prejudice 
arose because the suppressed evidence 
was material ... .  * * * 

  
... We are satisfied that, under the 
circumstances of this case, the People 
had no constructive knowledge of the civil 
allegations against O'Leary. The 
allegations did not arise out of O'Leary's 
investigation of defendant's case or his 
actions as part of the prosecution's team, 
nor were they directly related to 
defendant's murder prosecution. The 
federal lawsuit concerned O'Leary's 
alleged misconduct in an unrelated 
criminal case, and the allegations were, 
at most, collateral to defendant's 
prosecution to the extent they may have 
provided impeachment material. 
Accordingly, O'Leary's knowledge of his 
own alleged misconduct and the civil 
action against him could not be imputed 
to the People for Brady purposes ... 
. People v Garrett, 2014 NY Slip Op 
04876, Ct App 6-30-14 

  

  
Violation of Best Evidence Rule Deemed 

Harmless 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Rivera, determined that any violation 
of the best evidence rule constituted harmless 
error.  The defendant was charged with grand 
larceny after receiving funds related to Mayor 
Bloomberg's campaign for services defendant 
did not provide.  The funds were held by a trust. 
To prove ownership of the funds, the People 
called the person who drafted the trust 
(Friday).  The defendant argued that the best 
evidence rule required that the trust document 

itself be placed in evidence.  Essentially, the 
Court of Appeals determined that by the time the 
objection to the failure of proof had been raised, 
ownership of the funds had already been proven 
with other evidence: 
  

Defendant argues that Friday's testimony 
violated the best evidence rule and that 
without her testimony there was "a 
deficiency in [the People's] proof." The 
best evidence rule "requires the 
production of an original writing where its 
contents are in dispute and sought to be 
proven" ... . The rule protects against 
fraud, perjury, and inaccurate recollection 
by allowing the jury to judge a document 
by its own literal terms. * * * 
  
Defendant's best evidence rule challenge 
is of no moment because by the time 
defendant finally raised his objection, 
Bloomberg and several other prosecution 
witnesses had already provided the 
testimony that tended to prove ownership. 
Defendant allowed the People to admit 
this evidence without objection. 
Nevertheless, defendant asks us to 
review the introduction of Friday's 
testimony for its prejudicial effect, but, in 
light of the other testimony concerning 
ownership, we cannot say that Friday's 
testimony was so prejudicial as to deny 
defendant a fair trial. Moreover, based on 
the trial record, there is no significant 
probability that the jury would have failed 
to convict, even without Friday's 
testimony or admission of the trust 
document ... .  People v Haggerty, 2014 
NY Slip Op 04874, Ct App 6-30-14 
  

CRIMINAL LAW/FAMILY 
LAW/JUVENILE DELINQUENCY 

  
Given the Surrounding Circumstances, the 

Allegation that the Juvenile Was in 
Possession of a Machete Was Sufficient to 
Allege the Juvenile Was in Possession of a 

"Dangerous Knife" within the Meaning of the 
Penal Law 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Pigott, determined a juvenile 
delinquency petition which alleged the juvenile 
was in possession of a machete sufficiently 
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alleged the statutory element of possession of a 
"dangerous knife:" 
  

The statute does not define the term 
"dangerous knife." In Matter of Jamie D. 
(59 NY2d 589 [1983]), however, this 
Court held that the term, as used in the 
statute, "connotes a knife which may be 
characterized as a weapon" (id. at 592). 
We explained that certain knives may fall 
within the scope of the statute based 
solely on the knife's particular 
characteristics. For instance,"a bayonet, a 
stiletto, or a dagger" would come within 
the meaning of "dangerous knife" 
because those instruments are "primarily 
intended for use as a weapon" (id. at 592-
93). 
  
We also explained that other knives, 
which are designed and primarily 
intended for use as "utilitarian utensils," 
may also come within the statutory 
language in at least two ways (id. at 593). 
First, a knife may be converted into a 
weapon, and second, "the circumstances 
of its possession, although there has 
been no modification of the implement, 
may permit a finding that [*4]on the 
occasion of its possession it was 
essentially a weapon rather than a 
utensil" (id. at 593). 
  
A "machete" is generally defined as "a 
large, heavy knife that is used for cutting 
plants and as a weapon" 
(http://www.merriam-
webster.com/dictionary/machete). While a 
machete has utilitarian purposes, under 
the circumstances of this case, it would 
be unreasonable to infer from the 
statement supporting the petition that 
respondent was using the machete for 
cutting plants. Rather, the arresting 
officer's description of the "machete", with 
its 14-inch blade, being carried by 
respondent late at night on a street in 
Brooklyn, adequately states 
"circumstances of . . . possession" (Jamie 
D. at 593) that support the charge that 
defendant was carrying a weapon. Matter 
of Antwaine T, 2014 NY Slip Op 04042, 
Ct App 6-5-14 
  
 

CRIMINAL LAW/JUDICIARY 
LAW/APPEALS 

  
Records of Criminal Proceedings Sealed 

Pursuant to Criminal Procedure Law 160.50 
Can Be Accessed by the Commission on 

Judicial Misconduct Investigating the 
Alleged Misconduct of a Judge---The Law 

Surrounding the Sealing of Criminal  
Records Explained---Mootness Doctrine 

Explained 
  
In a full-fledged opinion by Judge Rivera, the 
Court of Appeals determined that the 
Commission on Judicial Conduct is authorized 
under the Judiciary Law to request records of a 
criminal matters sealed under Criminal 
Procedure law 160.50 for use in its 
investigations.  In the course of the opinion, the 
court explained why the case before it could not 
be considered moot (the Court of Appeals can 
hear only "live"cases). The appellant is an 
attorney who had been charged, along with a 
judge, with crimes related to the judge's election 
campaign.  The Commission sought the sealed 
records of those criminal proceedings, which 
had ended in dismissal and acquittal.  The 
appellant opposed release of the records: 
  

...[A]bsent "extraordinary circumstances" 

..., a specific grant of power ..., or the 
existence of a legal mandate the nature 
of which would be impossible to fulfill 
without unsealing criminal records ..., 
sealed criminal records may only be 
accessed by individuals and agencies 
specifically enumerated, and "narrowly 
defined" in CPL 160.50 (1) (d) ... . 
  
Given the Commission's broad powers 
under the Judiciary Law, specifically its 
authority under Judiciary Law § 42 (3) to 
request and receive a wide range of 
records and data, and its constitutional 
duties and obligations to ensure the 
integrity of the judicial system by 
investigating and sanctioning judicial 
misconduct, we conclude that the 
Commission may obtain documents 
sealed pursuant to CPL 160.50. 
Continued public confidence in the 
judiciary is of [*9]singular importance, and 
can be furthered only by permitting the 
Commission access to information that 
allows it to quickly identify and respond to 
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judicial misconduct, including criminal 
behavior, abuse of power, corruption, and 
other actions in violation of laws 
applicable to judges. Matter of New York 
State Commission on Jud Conduct v 
Rubenstein, 2014 NY Slip Op 04118, Ct 
App 6-10-14 

  

CRIMINAL LAW/NYS OFFICE OF 
MENTAL HEALTH 

  
Courts Charged with Supervising Defendants 
Found Not Responsible by Reason of Mental 
Disease or Defect Have the Power To Impose 

a Condition Allowing the Office of Mental 
Health to Seek Judicial Approval for a 

Mandatory Psychiatric Evaluation When the 
Defendant Does Not Comply with Release 
Conditions and Refuses to Be Examined 

Voluntarily 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Read, over a dissent, determined that 
a court charged with supervising a defendant 
who has been found not responsible by reason 
of mental disease or defect can include in "an 
order of conditions a provision allowing the 
[NYS] Office of Mental Health (OMH) to seek 
judicial approval of a mandatory psychiatric 
evaluation in a secure facility when a defendant 
found not responsible by reason of mental 
disease or defect fails to comply with the 
conditions of his release and refuses to undergo 
voluntary examination."  The appellate division 
had held that Criminal Procedure Law section 
330.20 prohibited the inclusion of such a 
requirement in an order of conditions: 
  

Section 330.20 mandates an order of 
conditions whenever a track-one 
defendant moves from secure to 
nonsecure confinement, or is no longer 
institutionalized (Criminal Procedure Law 
§ 330.20 [11], [12]), and allows the court 
to fashion these orders in whatever way, 
in its judgment, most effectively protects 
the public while serving the defendant's 
interest in remaining in the least 
restrictive environment possible. "[T]he 
order of conditions is the vehicle by which 
the . . . court effectuates its continuing 
supervisory authority over" a defendant 
found not responsible for a crime by 
reason of mental disease or defect ... . 
And while the Commissioner and the 

district attorney may appeal from an order 
of conditions, the defendant may not (see 
Criminal Procedure Law § 330.20 [21]). 
This insulates the supervising court from 
a defendant's attempt to argue that a 
condition, thought by the judge to be a 
necessary prophylactic measure, 
excessively restricts his freedom. 
  
Accordingly, section 330.20 authorizes 
orders that, along with a prescribed 
treatment plan, include "any other 
condition which the court determines to 
be reasonably necessary or appropriate" 
(Criminal Procedure Law § 330.20 [1] [o] 
[emphases added]). * * * 
  
The effective-evaluation provision 
enables OMH to evaluate a track-one 
defendant who does not comply with 
court-ordered conditions and refuses to 
be examined voluntarily. Track-one 
defendants are released into the 
community with the express 
understanding that they may endanger 
the public and themselves if their mental 
health declines. Indeed, reported cases 
illustrate the perils posed when such 
defendants do not follow the regime 
designed by mental-health professionals 
and imposed by courts to safeguard their 
stability and functioning in the community 
... . The dangers of noncompliance are 
exacerbated when a track-one defendant 
also refuses to submit to a psychiatric 
evaluation thereby denying vital 
information to the Commissioner, whom 
section 330.20 (12) makes responsible 
for ensuring compliance with orders of 
conditions issued with release 
orders. Matter of Allen B v Sprout, 2014 
NY Slip Op 03427, Ct App 5-13-14 
  

 

ENVIRONMENTAL LAW/MUNICIPAL 
LAW/CIVIL PROCEDURE 

  
Village's Unauthorized Use of Dedicated Park 

Land Prohibited by the "Public Trust 
Doctrine"---Village's Use of the Land Was a 

"Continuing Wrong" Which Tolled the 
Statute of Limitations and Precluded the 

Application of the Laches Doctrine 
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The Court of Appeals, in a full-fledged opinion 
by Judge Pigott, determined Supreme Court 
properly granted a permanent injunction, 
pursuant to the common law "public trust 
doctrine," prohibiting the village from building 
public works structures on dedicated park 
land.  The action was brought by residents who 
live near the park, who were later joined by the 
state.  Because the park land had been used 
without legislative authority by the village for 
many decades, the village argued the action 
was prohibited by the statute of limitations and 
the doctrine of laches.  The Court of Appeals 
determined the "continuing wrong doctrine" 
tolled the statute of limitations and the laches 
doctrine did not apply to a continuing wrong, or 
to actions by the state: 
  

The harm sustained by the public when 
structures having "no connection with 
park purposes . . . encroach upon 
[parkland] without legislative authority 
plainly conferred" ... cannot be traced 
exclusively to the day when the illegal 
encroachment began. "In New York, we 
have consistently characterized an 
unlawful encroachment as a continuous 
trespass giving rise to successive causes 
of action" ... . Even though here, because 
the Village owns the parkland, the 
encroachment is not trespass, it clearly 
bears the hallmark of continuity common 
to the trespass cases: defendants are, 
continuously, in violation of the public 
trust doctrine and able to abate that 
wrong. Just as the failure of a landlord to 
repair a building's common elements, in 
violation of by-laws, "constituted a 
continuing wrong that is not referable 
exclusively to the day the original wrong 
was committed" ... and "[t]he alleged 
violation of defendants' contractual 
obligations to comply with the law and 
refrain from interfering with the rights of 
other lessees amounts to a continuous or 
recurring wrong" ..., so does a 
municipality's ongoing failure to comply 
with the law and seek legislative 
authorization for non-park use of 
parkland. The harm does not consist of 
the lingering effects of a single, discrete 
incursion, but rather is a continuous 
series of wrongs. In short, the claim here 
is "predicated on continuing unlawful acts 
and not on the continuing effects of 
earlier unlawful conduct" ...  Capruso v 

Village of Kings Point, 2014 NY Slip Op 
04228, Ct App 5-12-14 
  

ENVIRONMENTAL LAW/ZONING 
LAW/PREEMPTION/HOME RULE 

  
Local Zoning Ordinance Prohibiting 

Hydrofracking Is Not Preempted BY the State 
Oil, Gas and Solution Mining 

Law/Environmental Conservation Law 
  
  
The Court of Appeals, in a full-fledged opinion 
by Judge Graffeo, over a dissent, determined 
that state law (Oil, Gas and Solution Mining Law 
[OGSML]; specifically the "supersession clause" 
in Environmental Conservation Law [ECL] 23-
0303) did not preempt local zoning ordinances 
prohibiting hydrofracking to extract gas and oil: 
  

We are asked in these two appeals 
whether towns may ban oil and gas 
production activities, including 
hydrofracking, within municipal 
boundaries through the adoption of local 
zoning laws. We conclude that they may 
because the supersession clause in the 
statewide Oil, Gas and Solution Mining 
Law (OGSML) does not preempt the 
home rule authority vested in 
municipalities to regulate land use. * * * 
  
... Article IX, the "home rule" provision of 
the New York Constitution, states that 
"every local government shall have power 
to adopt and amend local laws not 
inconsistent with the provisions of this 
constitution or any general law . . . except 
to the extent that the legislature shall 
restrict the adoption of such a local law" 
(NY Const, art IX, § 2 [c] [ii]). To 
implement this constitutional mandate, 
the State Legislature enacted the 
Municipal Home Rule Law, which 
empowers local governments to pass 
laws both for the "protection and 
enhancement of [their] physical and 
visual environment" (Municipal Home 
Rule Law § 10 [1] [ii] [a] [11]) and for the 
"government, protection, order, conduct, 
safety, health and well-being of persons 
or property therein" (Municipal Home 
Rule Law § 10 [1] [ii] [a] [12]). The 
Legislature likewise authorized towns to 
enact zoning laws for the purpose of 
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fostering "the health, safety, morals, or 
the general welfare of the community" 
(Town Law § 261; see also Statute of 
Local Governments § 10 [6] [granting 
towns "the power to adopt, amend and 
repeal zoning regulations"]). As a 
fundamental precept, the Legislature has 
recognized that the local regulation of 
land use is "[a]mong the most significant 
powers and duties granted . . . to a town 
government" (Town Law § 272-a [1] [b]). * 
* * 
  
...[A] town may not enact ordinances that 
conflict with the State Constitution or any 
general law (see Municipal Home Rule 
Law § 10 [1] [i], [ii]). Under the 
preemption doctrine, a local law 
promulgated under a municipality's home 
rule authority must yield to an 
inconsistent state law as a consequence 
of "the untrammeled primacy of the 
Legislature to act with respect to matters 
of State concern" ... . But we do not lightly 
presume preemption where the 
preeminent power of a locality to regulate 
land use is at stake. Rather, we will 
invalidate a zoning law only where there 
is a "clear expression of legislative intent 
to preempt local control over land use" ... 
. * * * 
  
... [T]he plain language of ECL 23-0303 
(2) does not support preemption with 
respect to the Towns' zoning laws. * * * 
  
...[O]ur interpretation of the OGSML's 
supersession clause is consistent with the 
overarching statutory structure... . * * * 
  
Nothing in the legislative history 
undermines our view that the 
supersession clause does not interfere 
with local zoning laws regulating the 
permissible and prohibited uses of 
municipal land. Matter of Wallach v 
Town of Dryden, 2014 NY Slip Op 
04875, Ct App 6-30-14 
  

FREEDOM OF INFORMATION LAW 
(FOIL)/EDUCATION LAW 

  
Names of Retired Teachers Not Protected 
from Disclosure by Public Officers Law 89 

  

The Court of Appeals, in a full-fledged opinion 
by Judge Smith, determined Public Officers Law 
89 (7) did not exempt from disclosure the names 
of retirees who receive benefits from public 
employees' retirement systems.  The question 
boiled down to statutory interpretation: 
  

The answer to the question before us — 
are retirees' names exempt from 
disclosure? — is plain from the face of 
the statute. It exempts "the home address 
. . . of a retiree," but not the retiree's 
name. By contrast, it exempts both the 
name and home address of "a beneficiary 
of a public employees' retirement 
system." A "beneficiary" of a retirement 
system, as the term is commonly used, is 
a family member of an employee or 
retiree who is entitled to benefits after the 
employee's or retiree's death; it is so 
used on the website of one of the 
retirement systems in this case 
(NYSTRS,"Glossary of Benefit Terms," at 
http://www.nystrs.org/main/glossary/html 
[last visited April 21, 2014]). In some 
contexts, "beneficiary" might be read 
more broadly to include a retiree, for 
retirees do benefit from retirement 
systems. But "beneficiary" was obviously 
not used in that sense in this statute, 
because the statute provides a separate 
and more limited exemption for a 
"retiree." Matter of Empire Ctr for NY 
State Policy v New York State 
Teachers' Retirement Sys, 2014 NY 
Slip Op 03193, Ct App 5-6-14 

  
FREEDOM OF 

SPEECH/EMPLOYMENT 
LAW/EDUCATION 

LAW/ARBITRATION LAW 
  

Although Picketing by Teachers Was 
Protected Speech, the Manner in which the 
Picketing Was Carried Out Endangered the 
Safety of Students---Therefore the Teachers 

Were Properly Disciplined 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Abdus-Salaam, with concurring and 
dissenting opinions, reversed the Appellate 
Division and found that teachers had been 
properly disciplined for picketing in their cars in a 
manner which made it more difficult for parents 
to drop off their children at the school.  The court 
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applied the so-called Pickering test (Pickering v 
Board of Educ...391 US 563 [1968]) which 
addresses the free speech rights of public 
employees (which are somewhat 
curtailed).  Under the court's Pickering analysis, 
the picketing was protected speech, but the 
manner in which the picketing was done 
endangered the students. The teachers, 
therefore, could be disciplined for the manner in 
which they exercised their right to free speech: 
  

Under Pickering, the determination 
whether a public employer has properly 
disciplined a public employee "for 
engaging in speech requires 'a balance 
between the interests of the [employee], 
as a citizen, in commenting upon matters 
of public concern and the interest of the 
[public] . . . employer, in promoting the 
efficiency of the public services it 
performs through its employees'" ... . This 
balancing test recognizes that the public 
employer must be permitted a level of 
control over its employees so it may fulfill 
essential services, such as public safety 
and education, efficiently and effectively 
..., but also that "[v]igilance is necessary" 
to ensure public employers do not use 
their authority "to silence discourse[] not 
because it hampers public functions but 
simply because superiors disagree with 
the content of [the] employees' speech" ... 
. Matter of Santer v Board of Educ of E 
Meadow Union Free Sch Dist, 2014 NY 
Slip Op 03189, Ct App 5-6-14 

  
  

INSURANCE LAW 
  

In Cases Not Involving Death or Bodily Injury 
Arising from an Accident, Whether a Notice 

of Disclaimer is Timely Is Governed by 
Common Law Waiver and Estoppel 
Principles, Not by the Provisions of 

Insurance law 3420 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Abdus-Salaam, determined that the 
requirement that a disclaimer of coverage be 
made "as soon as reasonably possible after first 
learning of the ... grounds for disclaimer" did not 
apply in a case involving coverage for the clean 
up of environmental contamination.  The Court 
explained that the "as soon as reasonably 
possible" language comes from Insurance Law 

3420 and applies only to coverage for death or 
bodily injury arising from accidents: 

  
By its plain terms, section 3420 (d) (2) 
applies only in a particular context: 
insurance cases involving death and 
bodily injury claims arising out of a New 
York accident and brought under a New 
York liability policy ... . "Where, as here, 
the underlying claim does not arise out of 
an accident involving bodily injury or 
death, the notice of disclaimer provisions 
set forth in Insurance Law § 3420 (d) are 
inapplicable" ... . In such cases, the 
insurer will not be barred from disclaiming 
coverage "simply as a result of the 
passage of time," and its delay in giving 
notice of disclaimer should be considered 
under common-law waiver and/or 
estoppel principles... . KeySpan Gas E 
Corp v Munich Reins Am Inc, 2014 NY 
Slip Op 04113, Ct App 6-10-1 
 

LABOR LAW/EMPLOYMENT 
LAW/CIVIL PROCEDURE 

  
Complaint Pursuant to the "Whistleblower" 

Statute Need Not Identify the Particular 
Statute or Regulation Alleged to Have Been 

Violated by the Employer 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Pigott, determined that a complaint 
brought under the "whistleblower"  provision of 
the Labor Law (section 740) need not identify 
the particular statute or regulation alleged to 
have been violated by the employer: 
  

Labor Law § 740 (2), commonly referred 
to as the "whistleblower statute," 
provides, in relevant part, that "[a]n 
employer shall not take any retaliatory 
personnel action against an employee 
because such employee . . . discloses, or 
threatens to disclose to a supervisor or to 
a public body an activity, policy or 
practice of the employer that is in 
violation of law, rule or regulation" that 
either "creates and presents a substantial 
and specific danger to the public health or 
safety, or . . . constitutes health care 
fraud" (Labor Law § 740 [2] [a]). The 
narrow issue on this appeal is whether a 
complaint asserting a claim under that 
provision must identify the specific "law, 
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rule or regulation" allegedly violated by 
the employer. We conclude that there is 
no such requirement. * * * 
  
To be sure, in order to recover under a 
Labor Law § 740 theory, the plaintiff has 
the burden of proving that an actual 
violation occurred, as opposed to merely 
establishing that the plaintiff possessed a 
reasonable belief that a violation occurred 
... . And, the violation must be of the kind 
that "creates a substantial and specific 
danger to the public health or safety" ... . 
However, for pleading purposes, the 
complaint need not specify the actual law, 
rule or regulation violated, although it 
must identify the particular activities, 
policies or practices in which the 
employer allegedly engaged, so that the 
complaint provides the employer with 
notice of the alleged complained-of 
conduct. Webb-Weber v Community 
Action for Human Servs Inc, 2014 NY 
Slip Op 03428, Ct App 5-13-14 

 
MENTAL HYGIENE LAW/EVIDENCE 

  
Sealed Records Relating to Vacated 

Convictions Were Sufficiently Reliable to 
Allow Expert Testimony to Be Based Upon 
Them In a Mental Hygiene Law Article 10 

Trial (to Determine Whether a Sex Offender 
Should Be Committed to a Mental Health 
Facility)/However, a Presentence Report 

Mentioning Uncharged Offenses Was Not 
Reliable Enough to Be Used as  a Basis for 

Expert Opinion 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Abdus-Salaam, over a dissent, 
determined that most of the hearsay relied upon 
by experts in a Mental Hygiene Law article 10 
trial (to determine whether a sex offender should 
be committed to a mental health facility) was 
reliable enough to be admissible. The records 
deemed admissible related to sex offense 
convictions which were vacated.  The records 
deemed inadmissible related to allegations 
which were never prosecuted and which were 
not supported by any reliable documents 
(mentioned only in a presentence report).  The 
error in admitting the unreliable hearsay was 
deemed harmless: 
  

The records Supreme Court unsealed 
here — indictments, presentence reports, 
police reports, and victim's statements, 
among other documents in the 
possession of official entities are the 
types of records the Legislature 
contemplated the State would have 
access to in an article 10 proceeding (see 
Mental Hygiene Law § 10.08 [c]). 
Respondent pleaded guilty in satisfaction 
of the 1968 indictments charging him with 
committing a string of rapes and 
robberies. Although his conviction was 
later vacated on mental incompetency 
grounds, the facts remains that 
respondent was charged and indicted for 
those crimes; that is, he was alleged to 
have committed them. Mental Hygiene 
Law § 10.08 (c), by authorizing disclosure 
of records relating to the "alleged 
commission of a sex offense," necessarily 
contemplates the release of records, such 
as these, which document sex offenses 
that did not result in valid adjudications of 
guilt. The 1968 records also qualify for 
disclosure under the statute's catch-all 
provision because they contain 
"information relevant to a determination" 
of whether respondent requires civil 
management under article 10 (Mental 
Hygiene Law § 10.08 [c]). 

  
Respondent further argues that CPL 
160.60 should have barred disclosure of 
the sealed records. That statute provides, 
in pertinent part, that once a criminal 
action or proceeding has terminated in 
favor of the accused, "the arrest and 
prosecution shall be deemed a nullity," 
and the information about that arrest or 
prosecution may not be disclosed 
"[e]xcept where specifically required or 
permitted by statute or upon specific 
authorization of a superior court" (CPL 
160.60 [emphasis added]). Respondent 
essentially claims that, because the 1968 
charges were terminated in his favor and 
"deemed a nullity," he can no longer be 
"alleged" to have committed the 
underlying crimes and the records 
therefore do not qualify for disclosure 
under Mental Hygiene Law § 10.08 (c). 

  
We disagree. CPL 160.60 states by its 
plain terms that its provisions may be 
superseded by another statute, such as 
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Mental Hygiene Law § 10.08 (c), that 
permits disclosure of the sealed 
information. Although an arrest or 
prosecution terminated in a defendant's 
favor must generally be "deemed a 
nullity" under CPL 160.60, we decline to 
interpret that statute as barring the 
disclosure of records that, for the 
purposes of article 10, relate to a 
respondent's alleged commission of a sex 
offense. Matter of State of New York v 
John S, 2014 NY Slip Op 03292, Ct App 
5-8-14 
  

Similar issues and result in another opinion by 
Judge Abdus-Salaam.  Presentence report 
mentioning an uncharged offense was not 
reliable enough to be used as a basis for expert 
opinion. Error deemed harmless. Matter of 
State of New York v Charada T, 2014 NY Slip 
Op 03293, Ct App 5-8-14 

 
 

MUNICIPAL LAW/CIVIL SERVICE 
LAW/UNIONS 

  
Town Could Not Unilaterally Revoke Its 
Policy of Providing Vehicles for Certain 

Town Employees---Any Such Change Must 
Be Negotiated 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Read, over a dissent, determined the 
Public Employees Relation Board (PERB) 
properly ruled the town could not revoke its 
policy of providing vehicles for use by certain 
town employees pursuant to a provision of the 
Town Code. The town argued that it could 
unilaterally revoke the vehicle assignments 
because the provision which purported to allow 
the vehicle assignments was illegal (the dissent 
agreed).  The Court of Appeals held that the 
provision was not illegal and, therefore, any 
change in the vehicle assignment policy must be 
negotiated with the union: 
  

...[T]he Town asks us to rule in its favor 
on the ground that a public employer 
does not violate section 209-a (1) (d) of 
the Taylor Law [Civil Service Law} when it 
unilaterally discontinues a past practice 
with respect to a term and condition of 
employment that is illegal under local law. 
Whatever the merits of the Town's 
position, we do not reach and need not 

consider them because the relevant past 
practice was not, in fact, illegal under the 
local law. Accordingly, PERB reasonably 
applied its precedent to determine that 
the Town engaged in an improper 
practice when it unilaterally discontinued 
the permanent assignment of "take 
home" vehicles to employees who 
enjoyed this benefit before the Town 
adopted and implemented the 2008 
fleet/vehicle policy, and PERB's 
determination was based on substantial 
evidence.  Matter of Town of Islip v 
New York State Pub Empl Relations 
Bd., 2014 NY Slip Op 04030, Ct App 
6=5=14 

 
MUNICIPAL LAW/WORKERS' 

COMPENSATION 
  

Lump Sum Payments for Pending Workers' 
Compensation Claims Made by 

Municipalities Choosing  to Withdraw from a 
Workers' Compensation Self-Insurance Fund 

Must Be Discounted to Present Value 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Lippman, over a partial dissent, 
determined that the lump sum to be paid by 
municipalities for pending workers' 
compensation claims when withdrawing from a 
workers' compensation self-insurance fund 
should be discounted to present value.  The 
court noted that the lump sum was to be used to 
pay out workers' compensation benefits for 
years to come: 
  

Generally, discounting future damages to 
their value at some point in the past is 
appropriate because it takes into account 
the time value of money. "[W]hen an 
amount intended to compensate for a 
future loss is discounted back to a 
particular time, the discounted amount 
represents the sum which, if invested at 
that time at reasonable rates of return, 
would theoretically produce the intended 
amount at the future time when the loss is 
incurred" .. . We are perhaps most 
familiar with discounting in wrongful 
death, personal injury, and medical 
malpractice actions, where discounting is 
required by statute (see CPLR 5031; 
5041). In those contexts, it is often the 
future earning power of the injured party, 
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or a similar measure of future damages, 
that must be reduced to its value on the 
date of injury. However, there is no 
material difference between the value of a 
decedent's future income in a wrongful 
death case and the value of workers' 
compensation benefits to be paid out over 
the life of a disability claim. In both cases, 
some or all of the losses will be incurred 
in the future. Here, the injury in question 
is a breach of contract, and the future 
losses manifest themselves in the form of 
contract damages. Village of Ilion v 
County of Herkimer, 2014 NY Slip Op 
02873, Ct App 5-1-14 

 
NEGLIGENCE/CIVIL PROCEDURE 

  
Plaintiffs in Lead-Paint Exposure Cases Are 

Not Required to Hire an Expert to Link 
Injuries to Lead-Paint Exposure at the CPLR 

3121 (a) Discovery Stage---However, 
Plaintiffs Must Provide Medical Reports 

Which Include a "Recital of the Injuries and 
Conditions as to which Testimony Will Be 

Offered at the Trial" 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Lippman, reversed the appellate 
division and determined the trial judge abused 
his discretion in the discovery phase of a lead-
paint exposure case.  The trial judge ordered the 
plaintiffs "to produce, prior to the defense 
medical examinations, medical reports detailing 
a diagnosis of each injury alleged to have been 
sustained by plaintiffs and causally relating 
those injuries to plaintiffs' exposure to lead-
based paint." 

  
CPLR 3121 (a) provides that when a 
party's mental or physical condition is in 
issue, any other party may serve on the 
party whose condition is in controversy 
notice "to submit to a physical, mental or 
blood examination by a designated 
physician." A noticed party then is 
obligated under 22 NYCRR 202.17 (b)(1) 
to deliver: 
  

"copies of the medical reports of 
those medical providers who have 
previously treated or examined the 
party seeking recovery. These 
shall include a recital of the injuries 
and conditions as to which 

testimony will be offered at the 
trial, referring to and identifying 
those X-ray and technicians 
reports which will be offered at the 
trial, including a description of the 
injuries, a diagnosis and a 
prognosis." 
  

In most personal injury cases, disclosure 
under this rule is straightforward. The 
injured plaintiff goes to the doctor for 
diagnosis and treatment. The doctor 
drafts a report. The plaintiff turns over the 
report to the defendant. 
  
This case is more complicated. Plaintiffs 
allegedly suffered lead poisoning as 
children. Now adults, plaintiffs allege that 
their childhood exposure to lead caused 
them numerous injuries. It appears from 
the dearth of medical evidence in the 
record that plaintiffs may never have 
been treated for or diagnosed with many 
of the alleged injuries. This raises the 
question of what plaintiffs must disclose 
in order to comply with rule 202.17 (b) (1). 
  
Plaintiffs argue that the rule requires them 
to turn over only those reports that 
currently exist from providers who have 
"previously treated or examined" them. 
They argue that they are not required to 
document or create medical evidence of 
every alleged injury. To the extent that 
plaintiffs are arguing that the rule does 
not obligate them to hire a medical 
provider to examine them and create a 
report solely for purposes of the 
litigations, we agree. Requiring a 
personal injury plaintiff to hire a medical 
professional to draft a report purely to 
satisfy 22 NYCRR 202.17 (b) (1) could 
make it prohibitively expensive for some 
plaintiffs to bring legitimate personal 
injury suits. Some plaintiffs may not be 
able to afford a medical examination or 
may not even have access to a doctor. 
Plaintiffs therefore need only produce 
reports from medical providers who have 
"previously treated or examined" them. 
  
To the extent, however, that plaintiffs 
claim that they need to turn over only 
those medical reports that currently exist, 
we disagree. The rule obligates plaintiffs 
to provide comprehensive reports from 
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their treating and examining medical 
providers — the reports "shall include a 
recital of the injuries and conditions as to 
which testimony will be offered at the trial" 
(22 NYCRR 202.17 [b] [1]) [emphasis 
added]). Plaintiffs therefore cannot avoid 
disclosure simply because their treating 
or examining medical providers have not 
drafted any reports within the meaning of 
rule 202.17 (b) (1) ... . If plaintiffs' medical 
reports do not contain the information 
required by the rule, then plaintiffs must 
have the medical providers draft reports 
setting forth that information (see id.)... . If 
that is not possible, plaintiffs must seek 
relief from disclosure and explain why 
they cannot comply with the rule (see 22 
NYCRR 202.17 [j]). Hamilton v Miller, 
2014 NY Slip Op 04230, Ct App 6-12-14 

 
NEGLIGENCE/MUNICIPAL 

LAW/EDUCATION LAW 
  

School District Owed No Duty of Care to 
Student Struck by Car Before School Bus 

Stopped to Pick Her Up/Bus Driver Had 
Missed Student's Stop, Had Turned Around, 
and Was Driving Back Toward the Student 

When She Was Struck 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Read, over a dissent, determined that 
a school district did not owe any duty to a 
student who was struck by a car before the bus 
stopped to pick her up.  The bus driver 
mistakenly drove past the stop where the 
student was waiting.  The driver turned the bus 
around.  As the driver was heading back toward 
the student's stop, the student was struck by a 
car. The Court of Appeals essentially agreed 
with the dissenting appellate division justices, 
whose position was described as follows: 
  

The dissenting Justices would have 
reversed Supreme Court's order and 
granted the District's motion in its entirety. 
...[T]hey observed the "well settled" rule 
that the District's duty flowed from 
physical custody and control; that at the 
time of the accident the District did not 
have physical custody of the child, who 
thus remained outside its orbit of 
authority; and that the District therefore 
"owed no duty to the child in this situation, 

and, absent duty, there can be no liability" 
... .  
  
The dissenting Justices rejected plaintiff's 
contention, endorsed by the majority, that 
the District "assumed a duty to the child 
as a consequence of the potentially 
hazardous situation allegedly created by 
the school bus driver in turning the bus 
around after missing the bus stop" ... 
. Williams v Weatherstone, 2014 NY 
Slip Op 03425, Ct App 5-13-14 

 

NEGLIGENCE/MUNICIPAL 
LAW/PROPRIETARY VERSUS 
GOVERNMENTAL FUNCTION 

  
City Employee Blocking Roadway to 
Facilitate Repairs Was Engaged in a 

Proprietary, Not a Governmental, Function--
Ordinary Rules of Negligence Applied 

  
In a full-fledged opinion by Judge Graffeo, the 
Court of Appeals reversed the trial court and the 
appellate division, finding that a city employee 
was acting in a proprietary, not a governmental, 
capacity when he told the plaintiff she could 
proceed on a roadway that he was closing for 
repairs but did not warn her of the depression in 
the roadway which caused her to fall.  The 
question came down to whether the employee 
was performing a road repair (proprietary) or a 
traffic control (governmental) function.  Because 
the employee was deemed to be performing a 
proprietary function, the ordinary rules of 
negligence applied to the city: 
  

We recently explained the framework that 
must be used when a negligence claim is 
asserted against a municipality in 
Applewhite v Accuhealth, Inc. (21 NY3d 
420 [2013]). First, a court must decide 
"whether the municipal entity was 
engaged in a proprietary function or acted 
in a governmental capacity at the time the 
claim arose" (id. at 425). If the 
municipality's actions fall on the 
proprietary side, "it is subject to suit under 
the ordinary rules of negligence 
applicable to nongovernmental parties"... 
. A governmental entity undertakes a 
proprietary role when its "activities 
essentially substitute for or supplement 
traditionally private enterprises" ... . "In 
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contrast, a municipality will be deemed to 
have been engaged in a governmental 
function when its acts are undertaken for 
the protection and safety of the public 
pursuant to the general police powers" 
(id. [internal question marks and citation 
omitted]). Generally, "the distinction is 
that the government will be subject to 
ordinary tort liability if it negligently 
provided services that traditionally have 
been supplied by the private sector" ... . 
In deciding whether a function is 
proprietary or governmental, a court 
examines "the specific act or omission out 
of which the injury is claimed to have 
arisen and the capacity in which that act 
or failure to act occurred . . . , not whether 
the agency involved is engaged generally 
in proprietary activity or is in control of the 
location in which the injury occurred" ... . 

  
Historically, the maintenance of roads 
and highways was performed by both 
private entities and local governments, 
with each subject to the ordinary rules of 
negligence... . Wittorf v City of New 
York, 2014 NY Slip Op 04037, Ct App 6-
5-14 
 

PROHIBITION/MUNICIPAL LAW 
  

Prohibition Proceeding Was the Proper 
Vehicle to Contest the Appointment of a 

Special Prosecutor---the District Attorney 
Had Disqualified Himself from an Election-

Related Investigation and Successfully 
Applied for the Appointment of a Special 

Prosecutor 
  
The Court of Appeals determined an Article 78 
proceeding sounding in "prohibition" was the 
appropriate vehicle to contest the appointment 
of  a special prosecutor. The district attorney 
sought to disqualify himself from an election-
related investigation and successfully applied to 
the Deputy Chief Administrative Judge for the 
NYC Courts for an appointment of a special 
prosecutor.  The petitioner then brought the 
prohibition proceeding to contest the 
appointment.  The appellate division dismissed 
the petition finding the "prohibition" action 
inappropriate.   The Court of Appeals 
determined prohibition was the correct action 
and the special prosecutor was validly 
appointed: 

  
The Appellate Division denied the petition 
and dismissed the proceeding. It held that 
relief by prohibition was unavailable 
because the conduct that petitioner was 
seeking to prevent was not "the quasi-
judicial act of representing the State in its 
efforts to bring individuals accused of 
crimes to justice" but rather a "purely 
investigative function" that was "executive 
in nature" (Working Families Party v 
Fisher, 109 AD3d 478, 480 [2d Dept 
2013]). * * * 
  
The Appellate Division erred in holding 
that an article 78 proceeding in the nature 
of prohibition is an inappropriate remedy 
in this case. We recently restated the rule 
that "prohibition is an appropriate remedy 
to void the improper appointment of a 
[special] prosecutor when made by a 
court" ... . While the power to grant 
prohibition should be exercised sparingly, 
its availability in cases like this serves an 
important purpose. When the validity of 
the appointment of a prosecutor is in 
question, the question should where 
possible be given a prompt and definitive 
answer. It is not in the public interest to 
allow a prosecutor to carry out a lengthy 
investigation when there is doubt that his 
or her appointment is valid, and to run the 
risk that the process will have to start all 
over again with a different 
prosecutor. Matter of Working Families 
Party v Fisher, 2014 NY Slip Op 04116, 
Ct App 6-10-14 

  

REAL PROPERTY/TAX 
LAW/MUNICIPAL LAW 

  
Presumption of Validity of Town's Property 
Tax Assessment Not Rebutted by Objective 

Data 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Graffeo, reversed the Fourth 
Department's determination that the Board of 
Managers of a condominium had rebutted the 
presumption of validity which attached to the 
Town's property tax assessment. The Board's 
appraisal was not based upon objective data 
which substantiated the calculations: 
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In an RPTL article 7 tax certiorari 
proceeding, "a rebuttable presumption of 
validity attaches to the valuation of 
property made by the taxing authority" ... . 
Consequently, a taxpayer challenging the 
accuracy of an assessment bears the 
initial burden of coming forward with 
substantial evidence that the property 
was overvalued by the assessor. In the 
context of tax assessment cases, we 
have explained that the substantial 
evidence standard requires the taxpayer 
to "demonstrate the existence of a valid 
and credible dispute regarding valuation" 
... . If the taxpayer satisfies this threshold 
burden, the presumption disappears and 
the court "must weigh the entire record, 
including evidence of claimed deficiencies 
in the assessment, to determine whether 
petitioner has established by a 
preponderance of the evidence that its 
property has been overvalued" ... . But 
where a taxpayer fails to rebut the 
presumption, the municipality's assessor 
has no obligation to go "forward with 
proof of the correctness of [its] valuation," 
and the petition is to be dismissed ... . 
  
...[T]he appraiser did not provide the 
sources of the income or expense figures 
related to each comparable (...["Data on 
each property's sale price, income, 
expenses, financing terms, and market 
conditions at the time of sale are 
needed."]). 
  
More importantly, the hearing testimony 
of the Board's appraiser revealed that he 
had little to no confirmable data to 
support the income and expense 
numbers he employed to derive the 
capitalization rate. During his direct 
examination, the appraiser asserted that 
he relied on "very good" and "very strong" 
data that came from "certified sources." 
On cross-examination, however, he 
conceded that he had no certified 
expense or income information and 
instead had relied on "forecasted 
economic indicators" with respect to the 
apartment buildings. In fact, he could 
identify only two documents in the record 
that provided any "limited historic 
operating expenses," and this information 
was for only two comparables and did not 
correlate to the numbers used in the 

appraisal report. He admitted that he had 
no documents supporting his analysis as 
to the other two comparable properties. 
When pressed, he proffered that the 
relevant figures were based on his 
"personal exposure" to the complexes, 
i.e., his own unverifiable knowledge. But 
as the Appellate Division dissenters aptly 
recognized, "[a]n appraiser cannot simply 
list financial figures of comparable 
properties in his or her appraisal report 
that are derived from alleged personal 
knowledge; he or she must subsequently 
'prove' those figures to be facts at trial" 
... . Simply put, the record before us 
affords no basis to check or test whether 
the net operating incomes for these four 
properties — and the capitalization rates 
adduced from them — were valid, or even 
in the ballpark. Matter of Board of Mgrs 
of French Oaks Condominium v Town 
of Amherst, 2014 NY Slip Op 02971, Ct 
App 5-1-14 
 

RETIREMENT AND SOCIAL 
SECURITY LAW/MUNICIPAL LAW 

  
NYC Not Required to Pay Any Portion of Tier 
3 Employees' Statutory Pension Contribution 
  
The Court of Appeals, in a full-fledged, detailed 
and extensive opinion by Judge Read, 
determined that New York City is not required to 
pay any portion of the employees' statutory 
pension contribution for tier 3 eployees of the 
New York City Police and Fire Departments: 
  

...[W]e conclude that section 480 (b) [of 
the Retirement and Social Security Law] 
only encompasses temporary programs 
in place as of 1974 for tier 1 and 2 
members of a public employee retirement 
system. Stated another way, section 480 
(b) does not obligate a public employer to 
pay any portion of a tier 3 public 
employee's statutorily required pension 
contribution. Accordingly, the City has 
properly deducted 3% from the gross 
annual wages of its tier 3 police officers 
and firefighters as mandatory employee 
pension contributions. Lynch v City of 
New York, 2014 NY Slip Op 04873, Ct 
App 6-30-14 
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STATE CONSTITUTIONAL 
LAW/POWERS OF COMPTROLLER 

  
Comptroller Has Authority to Audit Private 

Health Care Providers Who Are Paid through 
an Insurance Company Under Contract with 
the State for Health Care Provided to State 

Employees 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Rivera, determined the state 
comptroller had constitutional and statutory 
authority to audit the billing records of private 
health care providers (Handler and South) who 
receive state funds for care provided to state 
employees through an insurance company 
under contract with the state. The underlying 
audit concerned the health care providers' 
waiver of patients' co-payments which effectively 
reduced the cost of the care provided by 
20%.  Because the state was obligated to pay 
only 80% of the cost of the care, the comptroller 
determined the health care providers who 
waived the copayment were effectively overpaid 
by the state.  The health care providers argued 
the comptroller did not have the power to audit 
them because they were paid by the insurance 
company, not the state: 
  

Handler and South Island receive State 
insurance funds in exchange for services 
rendered to State insurance beneficiaries. 
The fact that the State relies on a third-
party conduit, United [the insurance 
company], does not change the character 
of the funds. They remain State dollars 
directed to pay health care costs incurred 
by State beneficiaries and charged by 
Handler and South Island.  Matter of 
Martin H Handler MD PC v DiNapoli, 
2014 NY Slip Op 03191, Ct App 5-6-14 

 

UCC/BANKING LAW 
  

14-Day Period for Notifying a Bank of 
Improperly Paid Items Reasonable Under the 

Facts 
  
The Court of Appeals, in a full-fledged opinion 
by Judge Lippman, over a dissent, determined 
that shortening the period during which a bank 
must be informed of an improperly paid item 
from one year to 14 days was reasonable under 
the facts.  The court noted that the party which 

agreed to the shortened period was a 
sophisticated business entity and the shortened 
period may not be reasonable in other 
circumstances, with less sophisticated parties, 
for example. The improperly paid items in this 
case were checks and drawdown requests 
forged by an employee.  Summary judgment 
was granted in favor of the bank because the 
bank had not been notified of the forged items 
within 14 days: 
  

[With respect] to the application of UCC 
4-406 (4), the UCC permits parties to 
alter the provisions of article 4 by 
agreement (see UCC 4-103 [1]). The 
Official Comments go so far as to say that 
there exists a "blanket power to vary all 
provisions of the Article" (id. at Comment 
2). But that power is not boundless:"[N]o 
agreement can disclaim a bank's 
responsibility for its own lack of good faith 
or failure to exercise ordinary care or can 
limit the measure of damages for such 
lack or failure; but the parties may by 
agreement determine the standards by 
which such responsibility is to be 
measured if such standards are not 
manifestly unreasonable"(UCC 4-103 [1]). 
  
The application of these limitations raises 
two issues: first, whether parties can vary 
the one-year period by agreement; we 
hold that they can; and second, whether 
shortening the one-year period to 14 days 
is manifestly unreasonable; we hold that it 
is not, at least under these 
facts. Clemente Bros Contr Corp v 
Hafner-Milazzo, 2014 NY Slip Op 
03291, Ct App 5-8-14 
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Pennsylvania Oil and Gas Drilling Waste 

Pollutes New York’s Allegany State Park:  

Fourth Department Upholds Department of 

Environmental Conservation’s Authority to 

Impose Sanctions Against the Responsible 

Corporation 

By Gregg Freeman 

On June 20, 2014, the Fourth Department 

released a decision allowing the New York State 

Department of Environmental Conservation 

(DEC) to exercise its authority to enforce 

Consent Orders against the U.S. Energy 

Development Corporation for polluting a river 

flowing into Allegany State Park.  

 

Allegany State Park is located in Cattaraugus 

County, New York. Directly across the border in 

Pennsylvania lies the Allegheny National Forest. 

Several streams from the Allegheny National 

Forest flow into Allegany State Park. In 2010, 

the Pennsylvania Department of Environmental 

Protection issued hundreds of oil and gas well 

permits within the Allegheny National Forest. In 

response, the New York State Office of Parks, 

Recreation, and Historic Preservation developed 

a stream water-quality monitoring program.  

 

The program monitors seven streams, paying 

close attention to conductivity, temperature, 

salinity, pH, turbidity and other field 

observations. The program documented 

pollution events caused by the U.S. Energy 

Development Corporation’s drilling operations. 

                                                           
1 New York State Office of Parks, Recreation, and 

Historic Preservation. Stream Monitoring to Identify 
Impacts of Oil and Gas Well Drilling in Allegany State 
Park Watersheds. Available at 
http://nysparks.com/environment/documents/Nort
heastAssociation/StreamMonitoringIdentifyImpacts
OilGasWellDrillingAlleganyStateParksWatersheds.pdf 
 

The program noticed failed erosion control and 

in some cases no erosion control on the newly 

constructed roads for the wells. The waste has 

caused Yeager Brook, one of the rivers flowing 

into Allegany State Park, to have significantly 

high levels of turbidity (suspended solids), pH, 

total dissolved solids, and salinity.1 These 

pollution levels are in violation of New York’s 

water quality standard (6NYCCRR section 

703.2).  

 

In light of the documented pollution violations, 

the DEC entered into two Consent Orders with 

the U.S. Energy Development Corporation. 

Environmental Conservation Law Article 71 and 

the State Administrative Procedure Act 

empower the DEC to issue Consent Orders in 

situations where statutes, regulations, or 

permits have been violated. The DEC is 

authorized to assess penalties, require 

corrective or remedial actions, and modify, 

suspend, or revoke permits.2 

 

The DEC commenced an administrative 

proceeding in New York seeking to enforce the 

Consent Orders and the penalties for the 

violations. In response, the U.S. Energy 

Development Corporation sued, arguing that 

the DEC is acting in excess of its jurisdiction 

because the federal Clean Water Act (CWA) 

preempts the application of an affected state’s 

laws and regulations to an out of state point 

source. 3 

2 New York Department of Environmental 
Conservation. DEE-2: Order on Consent Enforcement 
Policy. Available at 
http://www.dec.ny.gov/regulations/25229.html 

 
3 U.S. Energy Dev. Corp. v. New York State Dept. of 
Envtl. Conservation. Appellate Division, Fourth 
Department. June 20, 2014.  

http://nysparks.com/environment/documents/NortheastAssociation/StreamMonitoringIdentifyImpactsOilGasWellDrillingAlleganyStateParksWatersheds.pdf
http://nysparks.com/environment/documents/NortheastAssociation/StreamMonitoringIdentifyImpactsOilGasWellDrillingAlleganyStateParksWatersheds.pdf
http://nysparks.com/environment/documents/NortheastAssociation/StreamMonitoringIdentifyImpactsOilGasWellDrillingAlleganyStateParksWatersheds.pdf
http://www.dec.ny.gov/regulations/25229.html


176 
 

The Supreme Court granted the DEC’s motion 

to dismiss. On appeal, the Fourth Department 

upheld the Supreme Court’s decision, holding 

that (1) the Energy Corporation was unable to 

meet the burden required for a writ of 

prohibition; (2) the DEC had the authority to 

enter into the consent orders and 

administrative proceeding; (3) the Energy 

Corporation failed to prove that the DEC is 

preempted by the CWA because it did not 

demonstrate that the Consent Orders would 

stand in the way of implementing the CWA; and 

(4) the preemptive effect of the CWA should be 

determined through the administrative process. 

The Court did not address whether the DEC is 

proceeding in excess of its jurisdiction based on 

federalism principles.4  

 

Although the Fourth Department’s decision 

does not use the word “hydrofracturing” or 

“fracking,” the Office of Parks’ 2010 

“Conclusions” (see fn. 1, supra) strongly suggest 

a causal relationship between the park pollution 

and the fracking process.  In pertinent part the 

“Conclusions” state: 

 

• Potential pollution near oil and gas 

wells can result from drilling fluids, 

brine, and flowback fluids … and 

sediment from earth moving activities. 

• Some characteristics of drilling fluids 

include: very high salts such as 

chlorides, high total dissolved solids 

(conductivity), and sediment (turbidity 

or total suspended solids) … . • A study 

near Marcellus gas wells in 

Northeastern PA by Drexel University 

(2013) indicated that high well density 

is significantly associated with elevated 

                                                           
4 Id.  
 

levels of chemical contaminants 

including specific conductance and total 

dissolved solids. This relationship was 

not observed in watersheds with a low 

well density. Also observed was the 

degradation of macroinvertebrate 

community structure in the watersheds 

with high well density. • Our data are in 

agreement with this study suggesting 

that with increasing well site and road 

density, there are increases in chemical 

contaminants. These impacts are 

occurring for both the conventional 

wells in our study and the larger but 

lower density Marcellus wells studied 

by Drexel.   • In addition to the 

potential for very significant 

environmental impacts from spills or 

blowouts, our data suggest that there 

are long term cumulative effects to 

water quality in watersheds with high 

or medium well density.  • A similar 

density of wells are permitted in the 

other watersheds, but very few wells 

have been drilled to date. It is 

anticipated that the other streams in 

this study are likely to experience 

similar trends as additional wells are 

drilled. 

 

For now, the U.S. Energy Development 

Corporation is required to follow the DEC’s 

Consent Orders for the significant pollution it 

has caused in the Allegany State Park. 

 

Depending on the strength of the federal 

preemption argument, which the Fourth 

Department determined must first be 

addressed in the administrative proceedings, 
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this case may reappear in the appellate courts, 

maybe even the US Supreme Court.  

 

The Department of Environmental 

Conservation’s involvement demonstrates the 

serious dangers to the environment associated 

with the fracking process itself, quite apart from 

the disastrous climate-change effects 

associated with burning the extracted products-

--another important reason fracking should 

never be allowed in New York.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


