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PETITIONERS, WHO HELD CATERED EVENTS, 

INCLUDING WEDDINGS, AT THEIR FARM, 
COMMITTED AN UNLAWFUL DISCRIMINATORY 
PRACTICE WHEN THEY REFUSED TO ALLOW 

RESPONDENTS' SAME-SEX MARRIAGE AT THE 
FARM. 

  
The Third Department, in a full-fledged opinion by Justice Peters, 
determined the State Division of Human Rights (SDHR) properly 
found petitioners (the Giffords) discriminated against respondents (the 
McCarthys) by refusing to hold the McCarthys' same-sex marriage 
at the Giffords' farm (Liberty Ridge). The Giffords held catered events 
on their farm, including weddings. The Third Department held the farm 
was "a place of public accommodation" within the meaning of the 
Human Rights Law (Executive law 290 [3]) and was therefore subject 
to the statutory prohibition of "unlawful discriminatory practice[s]" in "a 
place of public accommodation." The federal and state constitutional 
arguments raised by the owners of the farm  (free exercise of religion, 
free speech, compelled speech and expressive association) were 
discussed in detail and rejected. SDHR's award of $1500 each to the 
respondents, and the imposition of a $10,000 civil penalty on the 
Giffords was upheld: 
 
Peters, P.J.  

Proceedings pursuant to Executive Law § 298 (transferred to this Court 
by order of the Supreme Court, entered in Rensselaer County) to, 
among other things, review a determination of respondent State 
Division of Human Rights finding petitioners guilty of an unlawful 
discriminatory practice based upon sexual orientation. 
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Petitioners Cynthia Gifford and Robert Gifford own and operate petitioner Liberty Ridge Farm, LLC, a nearly 100-acre 
property located in the Town of Schaghticoke, Rensselaer County. Registered as a limited liability corporation, Liberty 
Ridge is not a member organization, a non-profit organization or a religious entity. In addition to harvesting and selling 
various crops to the public, Liberty Ridge rents portions of the farm to the public as a venue for, among other things, 
wedding ceremonies and receptions. It hosts both religious and secular wedding ceremonies on the farm. When providing 
a venue site, Liberty Ridge offers several wedding-related event services, including transportation of guests within the 
premises, a light beverage station, decoration and set-up services, flower arrangements and event coordination. Such 
services are provided primarily by the Giffords themselves, particularly Cynthia Gifford, who serves as the "event 
coordinator."[FN1] Liberty Ridge also offers food and beverages for wedding receptions through a catering contract and 
employs catering, kitchen and wait staff for that purpose. 

In October 2011, respondents Melisa McCarthy and Jennifer McCarthy — a same-sex couple — became engaged to be 
married. Approximately a year later, Melisa McCarthy spoke with Cynthia Gifford on the telephone concerning Liberty 
Ridge as a venue for her wedding ceremony and reception. During their conversation, Melisa McCarthy used the female 
pronoun to refer to her fiancée, thus indicating that she was engaged to a woman. Cynthia Gifford promptly interjected 
that there was "a problem" and that the farm did "not hold same[-]sex marriages." In response to Melisa McCarthy's query 
as to the reason for not allowing same-sex marriages, Cynthia Gifford explained that "it's a decision that my husband and 
I have made that that's not what we wanted to have on the farm." 

The McCarthys thereafter filed complaints and amended complaints with respondent State Division of Human Rights 
(hereinafter SDHR) alleging that petitioners engaged in unlawful discriminatory practices based on sexual orientation. 
After an investigation, SDHR determined that it had jurisdiction over the matters and that probable cause existed to 
support the complaints. Following a public hearing, an Administrative Law Judge (hereinafter ALJ) found that Liberty 
Ridge is a place of public accommodation within the meaning of the Human Rights [*2]Law and that petitioners illegally 
discriminated against the McCarthys on the basis of their sexual orientation. The ALJ recommended that the McCarthys 
each be awarded $1,500 in compensatory damages for the emotional injuries they suffered as a result of the 
discrimination, that a civil fine and penalty in the amount of $10,000 be imposed upon petitioners and that petitioners be 
directed to cease and desist from engaging in discriminatory practices and establish anti-discrimination training and 
procedures at the farm. The Commissioner of Human Rights adopted the ALJ's findings and recommendations with minor 
changes not relevant here. Petitioners then commenced this proceeding pursuant to Executive Law § 298 to annul 
SDHR's determination on various statutory and constitutional grounds, and SDHR cross-petitioned for, among other 
things, enforcement of its determination. The proceeding was subsequently transferred to this Court. 

I. STATE LAW ISSUES 

The Human Rights Law was enacted "to assure that every individual within this state is afforded an equal opportunity to 
enjoy a full and productive life" by "eliminat[ing] and prevent[ing] discrimination in employment, in places of public 
accommodation, resort or amusement, in educational institutions, in public services, in housing accommodations, in 
commercial space and in credit transactions" (Executive Law § 290 [3]). To accomplish these goals, the Human Rights 
Law declares it an "unlawful discriminatory practice" for any "owner, lessee, proprietor, manager, superintendent, agent or 
employee of any place of public accommodation, resort or amusement, because of the . . . sexual orientation . . . of any 
person, directly or indirectly, to refuse, withhold from or deny to such person any of the accommodations, advantages, 
facilities or privileges thereof" (Executive Law § 296 [2] [a]).[FN2] 

Petitioners challenge SDHR's determination that they violated the Human Rights Law on two distinct grounds. First, they 
assert that they are not subject to the provisions of the Human Rights Law because Liberty Ridge's wedding facilities do 
not constitute a "place of public accommodation" within the meaning of the statute. Petitioners also claim that, even if they 
are within the proscription of the statute, substantial evidence does not support the conclusion that they engaged in 
unlawful discrimination on the basis of sexual orientation. 

Executive Law § 292 (9) "defines 'place of public accommodation, resort or amusement' inclusively and illustratively, not 
specifically, and sets forth an extensive list of examples of places within the statute" (Matter of United States Power 
Squadrons v State Human Rights Appeal Bd., 59 NY2d 401, 409 [1983]; see New York State Club Assn. v City of New 
York, 69 NY2d 211, 218 [1987], affd 487 US 1 [1988]). Such term includes "establishments dealing with goods or services 
of any kind" and "any place where food is sold for consumption on the premises" (Executive Law § 292 [9]). Over the 
years, the statutory definition has been expanded repeatedly, "provid[ing] a clear indication that the Legislature used the 
phrase place of public accommodation 'in the broad sense of providing conveniences and services to the public' and that 
it intended that the definition of place of accommodation should be interpreted liberally" (Matter of Cahill v Rosa, 89 NY2d 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00230.htm#1FN
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00230.htm#2FN
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14, 21 [1996], quoting Matter of United States Power Squadrons v State Human Rights Appeal Bd., 59 NY2d at 411-412; 
see generally Executive Law § 300). 

Here, Liberty Ridge's wedding facilities fall comfortably within the broad definition of [*3]"place of public accommodation." 
It is undisputed that petitioners open Liberty Ridge to the public as a venue for wedding ceremonies and receptions and 
offer several wedding-related event services in connection therewith. Indeed, the only wedding-related service that Liberty 
Ridge does not provide is an officiant for the wedding ceremony. The couples who contract to wed at Liberty Ridge's 
facilities are members of the general public who, like the McCarthys, may be attracted to the farm by its broadly 
disseminated advertisements and website. The fact that the wedding ceremonies occur on private property and pursuant 
to a written contract does not, as petitioners contend, remove Liberty Ridge's facilities from the reach of the Human Rights 
Law; the critical factor is that the facilities are made available to the public at large (see Matter of Cahill v Rosa, 89 NY2d 
at 21-23; Matter of Mill Riv. Club, Inc. v New York State Div. of Human Rights, 59 AD3d 549, 554-555 [2009], appeal 
dismissed 12 NY3d 871 [2009], lv denied 13 NY3d 705 [2009]). Thus, SDHR properly determined that petitioners were 
subject to the Human Rights Law. 

Addressing petitioners' challenge to SDHR's substantive determination that they engaged in unlawful discrimination on the 
basis of sexual orientation, it is settled that the "extremely narrow" scope of our review is limited to a consideration of 
whether the determination is supported by substantial evidence (Matter of State Div. of Human Rights [Granelle], 70 NY2d 
100, 106 [1987]). In such an analysis, we may not weigh the evidence or substitute our judgment for that of SDHR even 
where "the evidence is conflicting and room for choice exists" (id.; see Rainer N. Mittl, Ophthalmologist, P.C. v New York 
State Div. of Human Rights, 100 NY2d 326, 330 [2003]; Matter of Arcuri v Kirkland, 113 AD3d 912, 913 [2014]). If we find 
a rational basis for SDHR's conclusion, our judicial function is complete (see Matter of State Div. of Human Rights 
[Granelle], 70 NY2d at 106). 

As the record clearly reflects, Cynthia Gifford displayed no unwillingness to allow the McCarthys to marry at the farm until 
Melisa McCarthy referred to her fiancée as a "she." Despite Cynthia Gifford's clear rejection of the McCarthys as 
customers, petitioners nonetheless argue that, in advising Melisa McCarthy that "we do not hold same[-]sex marriages 
here at the farm," they did not deny services to the McCarthys "because of" their sexual orientation (Executive Law § 296 
[2] [a]). Instead, petitioners claim that the decision to do so was based solely upon the Giffords' religious beliefs regarding 
same-sex marriage. Such attempts to distinguish between a protected status and conduct closely correlated with that 
status have been soundly rejected (see Christian Legal Soc. Chapter of Univ. of Cal., Hastings College of the Law v 
Martinez, 561 US 661, 689 [2010]; Lawrence v Texas, 539 US 558, 575 [2003]; Bob Jones Univ. v United States, 461 US 
574, 605 [1983]). The act of entering into a same-sex marriage is "conduct that is inextricably tied to sexual orientation" 
and, for purposes of the Human Rights Law, we hold that there is "no basis for distinguishing between discrimination 
based on sexual orientation and discrimination based on someone's conduct of publicly committing to a person of the 
same sex" (Elane Photography, LLC v Willock, 309 P3d 53, 62 [Sup Ct NM 2013], cert denied ___ US ___, 134 S Ct 1787 
[2014]; accord Craig v Masterpiece Cakeshop, Inc., ___ P3d ___, ___, 2015 WL 4760453, *6, 2015 Colo App LEXIS 
1217, *15-18 [2015]). Accordingly, petitioners discriminated on the basis of sexual orientation when they refused to host 
the McCarthys' wedding on the premises. 

Petitioners' claim that their prohibition of same-sex wedding ceremonies on their property was narrowly drawn, and that 
they would "happily" host wedding receptions, parties or [*4]other events for couples in same-sex relationships, does not 
alter this conclusion [FN3]. The Human Rights Law makes it unlawful to refuse, withhold from or deny, on the account of 
sexual orientation, "any of the accommodations, advantages, facilities or privileges" furnished by a place of public 
accommodation (Executive Law § 296 [2] [a] [emphasis added]). Simply put, the statute "does not permit businesses to 
offer a 'limited menu' of goods or services to customers on the basis of a status that fits within one of the protected 
categories" (Elane Photography, LLC v Willock, 309 P3d at 62; see Craig v Masterpiece Cakeshop, Inc., 2015 WL 
4760453 at *7, 2015 Colo App LEXIS 1217 at *40; Batavia Lodge No. 196, Loyal Order of Moose v New York State Div. of 
Human Rights, 35 NY2d 143, 145 [1974] [finding "blatant and intolerable" discrimination where black complainants were 
invited on the premises for a fashion show but, unlike the white attendees, were refused service at a private bar inside the 
event]; see also United States Power Squadrons v State Human Rights Appeal Bd., 59 NY2d at 416-417). Thus, 
petitioners' purported willingness to offer some services to the McCarthys does not cure their refusal to provide a service 
that was offered to the general public. 

 

 

http://www.courts.state.ny.us/reporter/3dseries/2009/2009_01123.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_00154.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00230.htm#3FN
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II. CONSTITUTIONAL ISSUES 

A. FREE EXERCISE 

Petitioners assert that the remedy imposed upon the Giffords by SDHR violates their rights under the Free Exercise 
Clause of the Federal and State Constitutions. Claiming that the Giffords hold a sincere religious belief that marriage is 
"between one man and one woman under God," petitioners argue that SDHR's determination unconstitutionally compels 
the Giffords to "host and participate in what they consider to be a sacred event that violates their religious beliefs" and to 
implement anti-discrimination training and procedures that will necessarily endeavor to alter their religiously-motivated 
views and practices. 

We turn our attention first to petitioners' claims under the Federal Free Exercise Clause. The First Amendment of the US 
Constitution, which is binding on the states by virtue of the Fourteenth Amendment (see Shelton v Tucker, 364 US 479, 
487 [1960]; Cantwell v Connecticut, 310 US 296, 303 [1940]), provides that "Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof" (US Const Amend I). However, "the right of free exercise 
does not relieve an individual of the obligation to comply with a 'valid and neutral law of general applicability on the ground 
that the law proscribes (or prescribes) conduct that his [or her] religion prescribes (or proscribes)'" (Employment Div., 
Dept. of Human Resources of Ore. v Smith, 494 US 872, 879 [1990], quoting United States v Lee, 455 US 252, 263 n 3 
[1982] [Stevens, J., concurring]; accord Catholic Charities of Diocese of Albany v Serio, 7 NY3d 510, 521 [2006], cert 
denied 552 US 816 [2007]). Thus, "a generally applicable and otherwise valid enactment, which is not intended to 
regulate religious conduct or beliefs but which may incidentally burden the free exercise of religion, is not deemed to 
violate the First Amendment" (Matter of New York State Empl. Relations Bd. v Christ the King Regional High School, 90 
NY2d 244, 248 [1997]; see Employment Div., Dept. of Human Resources of Ore. v Smith, 494 US at 878-879). 

The Human Rights Law does not "target[] religious beliefs," nor is its objective "to infringe upon or restrict practices 
because of their religious motivation" (Church of Lukumi Babalu Aye, Inc. v Hialeah, 508 US 520, 533 [1993]; accord 
Catholic Charities of Diocese of Albany v Serio, 7 NY3d at 521). Rather, the Human Rights Law generally forbids all 
discrimination against a protected class in places of public accommodation regardless of the motivation. The fact that 
some religious organizations and educational facilities are exempt from the statute's public accommodation provision does 
not, as petitioners claim, demonstrate that it is not neutral or generally applicable (see Catholic Charities of Diocese of 
Albany v Serio, 7 NY3d at 522). Thus, we find no violation of the Giffords' First Amendment free exercise rights (see id.; 
Matter of New York State Empl. Relations Bd. v Christ the King Regional High School, 90 NY2d at 248-249; Craig v 
Masterpiece Cakeshop, Inc., 2015 WL 4760453 at *15-17, 2015 Colo App LEXIS at *85-91; Elane Photography, LLC v 
Willock, 309 P3d at 73-75; State of Washington v Arlene's Flowers, Inc., 2015 WL 720213, *21-22 [2015]). 

Petitioners' claims fare no better under New York's Free Exercise Clause. "[W]hen the State imposes 'an incidental 
burden on the right to free exercise of religion[,]' [a court] must consider the interest advanced by the legislation that 
imposes the burden, and . . . '[t]he respective interests must be balanced to determine whether the incidental burdening is 
justified'" (Catholic Charities of Diocese of Albany v Serio, 7 NY3d at 525, quoting La Rocca v Lane, 37 NY2d 575, 583 
[1975], cert denied 424 US 968 [1976]; see People ex rel. DeMauro v Gavin, 92 NY2d 963, 964 [1998]). In conducting 
such a balancing test, the Legislature is accorded "substantial deference" and "the party claiming an exemption bears the 
burden of showing that the challenged legislation, as applied to that party, is an unreasonable interference with religious 
freedom" (Catholic Charities of Diocese of Albany v Serio, 7 NY3d at 525). 

While we recognize that the burden placed on the Giffords' right to freely exercise their religion is not inconsequential, it 
cannot be overlooked that SDHR's determination does not require them to participate in the marriage of a same-sex 
couple. Indeed, the Giffords are free to adhere to and profess their religious beliefs that same-sex couples should not 
marry, but they must permit same-sex couples to marry on the premises if they choose to allow opposite-sex couples to 
do so. To be weighed against the Giffords' interests in adhering to the tenets of their faith is New York's long-recognized, 
substantial interest in eradicating discrimination (see Matter of New York City Tr. Auth. v State Div. of Human Rights, 78 
NY2d 207, 216 [1991] [noting the "extremely strong statutory policy of eliminating discrimination" emobodied by the 
Human Rights Law]; Batavia Lodge No. 196, Loyal Order of Moose v New York State Div. of Human Rights, 35 NY2d at 
145 [recounting a history of "strength and importance of the State's policy in combating discrimination"]; Matter of Mill Riv. 
Club, Inc. v New York State Div. of Human Rights, 59 AD3d at 555 [citing the "compelling state interest in preventing 
discrimination"]). Discriminatory denial of equal access to goods, services and other advantages made available to the 
public not only "deprives persons of their individual dignity," but also "denies society the benefits of wide participation in 
political, economic, and cultural life" (Roberts v United States Jaycees, 468 US 609, 625 [1984]). Assuring the citizens of 
New York "equal access to publicly available goods and services [thus] plainly serves compelling state interests of the 

http://www.courts.state.ny.us/reporter/3dseries/2006/2006_07517.htm
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highest order" (id. at 624). Balancing these competing interests, we conclude that petitioners failed to show that SDHR's 
determination constituted an unreasonable interference with the Giffords' religious freedom. 

B. FREE SPEECH 

Petitioners also assert that, by directing them to cease and desist from their practice of prohibiting same-sex marriage 
ceremonies at the farm, SDHR's determination violates the free [*5]speech rights guaranteed to them by both the Federal 
and State Constitutions. Invoking both the prohibition against compelled speech and the right of expressive association, 
petitioners maintain that wedding ceremonies are "inherently expressive event[s]" and that, by hosting a same-sex 
ceremony on the farm, the Giffords would effectively be communicating and endorsing messages about marriage that are 
antithetical to their religious views on the issue. For the reasons that follow, we conclude that the asserted free speech 
protections have not been transgressed here. 

1. COMPELLED SPEECH 

The First Amendment of the US Constitution guarantees that "Congress shall make no law . . . abridging the freedom of 
speech." This constitutional protection extends to "the right to refrain from speaking" (Wooley v Maynard, 430 US 705, 
714 [1977]), as well as the right to be free from government- compelled speech or conduct (see Rumsfeld v Forum for 
Academic and Institutional Rights, Inc., 547 US 47, 61 [2006]; West Virginia State Bd. of Ed. v Barnette, 319 US 624, 642 
[1943]). Thus, the government may not require an individual to personally speak a governmental message or require an 
individual "to host or accommodate another speaker's message" (Rumsfeld v Forum for Academic and Institutional Rights, 
Inc., 547 US at 63; see Wooley v Maynard, 430 US at 715-717). In assessing a claim of compelled expressive conduct, 
the threshold inquiry is whether the conduct allegedly compelled was sufficiently expressive so as to trigger the 
protections of the First Amendment (see Clark v Community for Creative Non-Violence, 468 US 288, 294 n 5 [1984]; 
Catholic Charities of Diocese of Albany v Serio, 28 AD3d 115, 129 [2006], affd 7 NY3d 510 [2006]). Conduct is considered 
inherently expressive when there is "'[a]n intent to convey a particularized message'" and there is a likelihood that the 
intended "'message [will] be understood by those who view[] it'" (Texas v Johnson, 491 US 397, 404 [1989], quoting 
Spence v Washington, 418 US 405, 410-411 [1974]). 

Here, SDHR's determination does not compel the Giffords to endorse, espouse or promote same-sex marriages, nor does 
it require them to recite or display any message at all. The Giffords remain free to express whatever views they may have 
on the issue of same-sex marriage. The determination simply requires them to abide by the law and offer the same goods 
and services to same-sex couples that they offer to other couples. Despite the Giffords' assertion that their direct 
participation in same-sex wedding ceremonies would "broadcast to all who pass by the Farm" their support for same-sex 
marriage, reasonable observers would not perceive the Giffords' provision of a venue and services for a same-sex 
wedding ceremony as an endorsement of same-sex marriage. Like all other owners of public accommodations who 
provide services to the general public, the Giffords must comply with the statutory mandate prohibiting discrimination 
against customers on the basis of sexual orientation or any other protected characteristic. Under such circumstances, 
there is no real likelihood that the Giffords would be perceived as endorsing the values or lifestyle of the individuals 
renting their facilities as opposed to merely complying with anti-discrimination laws. We thus conclude that the conduct 
allegedly compelled is not sufficiently expressive so as to trigger First Amendment protections (see Craig v Masterpiece 
Cakeshop, Inc., 2015 WL 4760453 at *11-12, 2015 Colo App LEXIS at *57-72; Elane Photography, LLC v Willock, 309 
P3d at 64-70; see also Catholic Charities of Diocese of Albany v Serio, 28 AD3d at 129-130). 

2. EXPRESSIVE ASSOCIATION 

Petitioners' freedom of expressive association claim must also fail. To invoke the First Amendment's protection for 
expressive association, "a group must engage in some form of expression, whether it be public or private" (Boy Scouts of 
America v Dale, 530 US 640, 648 [2000]; see Hurley v Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 
515 US [*6]557, 567-569 [1995]). There is nothing in this record to indicate that petitioners' wedding business was 
"organized for specific expressive purposes" (New York State Club Assn., Inc. v City of New York, 487 US 1, 13 [1988]), 
rather than for the purpose of making a profit through service contracts with customers. Indeed, the Giffords do not inquire 
into a couple's faith, religious beliefs or political views when booking weddings. Even were Liberty Ridge to be deemed an 
expressive enterprise, a customer's association with a business for the limited purposes of obtaining goods and services 
— as opposed to becoming part of the business itself — does not trigger this constitutional concern (see Rumsfeld v 
Forum for Academic and Institutional Rights, Inc., 547 US at 69). 

 

http://www.courts.state.ny.us/reporter/3dseries/2006/2006_00194.htm
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III. COMPENSATORY DAMAGES AND CIVIL PENALTY 

Finally, we find no basis upon which to disturb either thE compensatory damages award or the civil fine assessed by 
SDHR. An award of compensatory damages will be upheld where it is reasonably related to the wrongdoing, supported by 
the evidence and comparable to the relief awarded in similar cases (see Matter of New York City Tr. Auth. v State Div. of 
Human Rights, 78 NY2d at 219; Matter of Rensselaer County Sheriff's Dept. v New York State Div. of Human Rights, 131 
AD3d 777, 781 [2015]; Matter of County of Onondaga v Mayock, 78 AD3d 1632, 1633-1634 [2010]). Here, the McCarthys 
were the victims of discrimination based on their sexual orientation, and the record reflects the hurt, humiliation and 
mental anguish that they suffered as a result of petitioners' conduct. Further, the awards of $1,500 to each of the 
McCarthys are well in accord with those sustained in similar cases (see Matter of Consolidated Edison Co. of N.Y. v New 
York State Div. of Human Rights, 77 NY2d 411, 421 [1991]; Matter of All Is. Airport Servs., Inc. v New York State Div. of 
Human Rights, 127 AD3d 967, 968 [2015]; Matter of Wal-Mart Stores E., L.P. v New York State Div. of Human Rights, 71 
AD3d 1452, 1453 [2010]; Albunio v City of New York, 67 AD3d 407, 409 [2009], affd 16 NY3d 472 [2011]). Mindful that 
SDHR has been empowered to take appropriate action to fulfill "[t]he extremely strong statutory policy of eliminating 
discrimination" (Matter of New York City Tr. Auth. v State Div. of Human Rights, 78 NY2d at 216), we further find that the 
$10,000 civil fine imposed upon petitioners did not constitute an abuse of discretion as a matter of law (see Executive Law 
§ 297 [4] [c] [vi]; Matter of County of Erie v New York State Div. of Human Rights, 121 AD3d 1564, 1566 [2014]; Matter of 
New York State Div. of Human Rights v Stennett, 98 AD3d 512, 514 [2012]; see generally Matter of Kelly v Safir, 96 NY2d 
32, 38 [2001]). 

McCarthy, Egan Jr., Devine and Clark, JJ., concur. 

ADJUDGED that the determination is confirmed, without costs, petition dismissed and cross petition granted. 

Footnotes 
 
 
Footnote 1: The Giffords also serve as personal assistants to the bride, "right down to fluffing her dress before she walks 
down the aisle."  
 
Footnote 2: "Sexual orientation" is defined as "heterosexuality, homosexuality, bisexuality or asexuality, whether actual or 
perceived" (Executive Law § 292 [27]).  
 
Footnote 3: We note, initially, that no such distinction was ever communicated to the McCarthys. To the contrary, Cynthia 
Gifford blanketly declared during the telephone conversation that she and her husband did not hold same-sex marriages 
at Liberty Ridge and, even when questioned as to the basis for the policy, did not clarify that the policy referred only to the 

marriage ceremony.  
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NOT HAVE PROPERTY INTEREST IN SITE PLAN APPROVAL)/SITE PLAN (DEVELOPER DID NOT HAVE 
PROPERTY INTEREST IN SITE PLAN APPROVAL) 

  
ADMINISTRATIVE LAW, ZONING. 

  
EXCEPTION TO FINALITY RULE WHERE IT IS CLEAR FURTHER ADMINISTRATIVE 

PROCEEDINGS WOULD BE FUTILE; DEVELOPER DID NOT HAVE A PROPERTY INTEREST 
IN A SITE PLAN APPROVAL WHICH WOULD SUPPORT A VIOLATION-OF-DUE-PROCESS 

CAUSE OF ACTION. 
  

In finding the town planning board's motion for summary judgment on several causes of action brought by respondent 
developer should have been granted, the Second Department explained (1) the finality rule need not be mechanically 
applied where it is clear further administrative proceedings would be futile, and (2) the developer did not have a property 
interest in a site plan approval which would support a violation-of-due-process cause of action: 
  

"To determine whether a matter is ripe for judicial review, it is necessary first to determine whether the issues 
tendered are appropriate for judicial resolution, and second to assess the hardship to the parties if judicial relief is 
denied'" ... . "The concept of finality requires an examination of the completeness of the administrative action and a 
pragmatic evaluation of whether the decision-maker has arrived at a definitive position on the issue that inflicts an 
actual, concrete injury'" ... . 

  
In the area of land use, "[a] final decision exists when a development plan has been submitted, considered and 
rejected by the governmental entity with the power to implement zoning regulations" ... . In this regard, "[a] property 
owner, for example, will be excused from obtaining a final decision if pursuing an appeal to a zoning board of 
appeals or seeking a variance would be futile. That is, a property owner need not pursue such applications when a 
zoning agency lacks discretion to grant variances or has dug in its heels and made clear that all such applications 
will be denied" ... . Additionally, an exception to the finality requirement exists where the municipal entity uses 
"repetitive and unfair procedures in order to avoid a final decision" ... . ... 
  
[Respondent developer] alleged that it had a cognizable property interest in the approval of the application that was 
injured in violation of its right to due process under both the United States and New York State Constitutions. 
However, as the Planning Board has significant discretion in reviewing site plan applications ... , East End does not 
have a cognizable property interest in the approval of a particular site plan application .... .  East End Resources, 
LLC v Town of Southold Planning Bd., 2016 NY Slip Op 00476, 2nd Dept 1-27-16 

 

 
 
 
 

 
 
 

 

APPELLATE DIVISION 
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 9 

 
ATTORNEYS 

 
 

 
 ATTORNEYS (PLENARY ACTION FOR DECEITFUL AND COLLUSIVE CONDUCT UNDER JUDICIARY LAW 487 PROPERLY 

SURVIVED MOTION TO DISMISS)/FRAUD (PLENARY ACTION AGAINST ATTORNEYS ALLEGING DECEITFUL AND COLLUSIVE 
CONDUCT UNDER JUDICIARY LAW 487 PROPERLY SURVIVED MOTION TO DISMISS)/JUDICIARY LAW (PLENARY ACTION 

AGAINST ATTORNEYS ALLEGING DECEITFUL AND COLLUSIVE CONDUCT UNDER JUDICIARY LAW 487 PROPERLY 
SURVIVED MOTION TO DISMISS) 

  

ATTORNEYS, FRAUD, JUDICIARY LAW. 
  

PLENARY ACTION UNDER JUDICIARY LAW 487 ALLEGING ATTORNEYS ENGAGED IN 
DECEITFUL AND COLLUSIVE CONDUCT DURING A PRIOR CONTRACT ACTION PROPERLY 

SURVIVED MOTION TO DISMISS. 
  

The First Department determined plaintiff (Melcher) properly brought a plenary action for fraud and deceit against a law 
firm pursuant to Judiciary Law 487. Plaintiff alleged the attorneys engaged in deceitful and collusive conduct in a prior 
contract action (the Apollo action) which had been settled. Plaintiff alleged the party-defendant in the prior contract 
action forged an amendment to the contract and then deliberately damaged the original instrument to obfuscate the 
forgery. The court rejected "claim-splitting" and "collateral estoppel" arguments because the precise issues raised in the 
Judiciary Law 487 complaint were not addressed in the prior Apollo action: 
  

... [W]e find that under the circumstances presented, it was proper for Melcher to assert a Judiciary Law § 487 
claim in a separate action, rather than seeking leave to assert a claim against the attorney defendants in the Apollo 
action. 

  
Judiciary Law § 487(1) provides, among other things, that an attorney who is "guilty of any deceit or collusion, or 
consents to any deceit or collusion, with intent to deceive the court or any party . . . forfeits to the party injured 
treble damages, to be recovered in a civil action." A plaintiff may bring an action to recover damages for attorney 
deceit regardless of whether the attorney's deceit was successful ... . Further, the plaintiff in a section 487 case 
may recover the legal expenses incurred as a proximate result of a material misrepresentation in a prior action 
... . Melcher v Greenberg Traurig LLP, 2016 NY Slip Op 00274, 1st Dept. 1-19-16 

 

 
 
 
 
 

ATTORNEYS (MALPRACTICE ALLEGATIONS INSUFFICIENT)/NEGLIGENCE (ALLEGATIONS OF ATTORNEY MALPRACTICE 
INSUFFICIENT)/LEGAL MALPRACTICE (ALLEGATIONS INSUFFICIENT)/CIVIL PROCEDURE (ALLEGATIONS OF ATTORNEY 

MALPRACTICE INSUFFICIENT) 

  

ATTORNEYS, NEGLIGENCE, LEGAL MALPRACTICE, CIVIL PROCEDURE. 
  

MALPRACTICE COMPLAINT SHOULD HAVE BEEN DISMISSED, ANALYTICAL CRITERIA 
EXPLAINED. 

  
The Second Department, reversing Supreme Court, determined the attorney-defendants' motion to dismiss the 
malpractice complaint should have been granted. The allegations of malpractice were deemed insufficient and were 
"utterly refuted" by the documentary evidence submitted. The court explained the analytical criteria: 
  

"To state a cause of action to recover damages for legal malpractice, a plaintiff must allege: (1) that the attorney 
failed to exercise the ordinary reasonable skill and knowledge commonly possessed by a member of the legal 
profession; and (2) that the attorney's breach of the duty proximately caused the plaintiff actual and ascertainable 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00274.htm
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damages" ... . "To establish causation, a plaintiff must show that he or she would have prevailed in the underlying 
action or would not have incurred any damages but for the lawyer's negligence" ... . "A claim for legal malpractice is 
viable, despite settlement of the underlying action, if it is alleged that settlement of the action was effectively 
compelled by the mistakes of counsel" ... . "[A] plaintiff must plead and prove actual, ascertainable damages as a 
result of an attorney's negligence" ... . "Conclusory allegations of damages or injuries predicated on speculation 
cannot suffice for a malpractice action, and dismissal is warranted where the allegations in the complaint are 
merely conclusory and speculative" ... . Janker v Silver, Forrester & Lesser, P.C., 2016 NY Slip Op 00481, 2nd 
Dept 1-27-16 

  
 

 
CIVIL PROCEDURE 

 
 

CIVIL PROCEDURE (VACATUR OF DEFAULT JUDGMENT UNDER CPLR 317 AVAILABLE BUT NOT UNDER CPLR 5015 
)/DEFAULT JUDGMENTS, VACATUR (AVAILABLE UNDER CPLR 317 BUT NOT UNDER CPLR 5015) 

  
CIVIL PROCEDURE. 

  
ALTHOUGH VACATUR OF A DEFAULT JUDGMENT WAS NOT AVAILABLE UNDER CPLR 5015, 

VACATUR WAS AVAILABLE UNDER CPLR 317. 
  

The First Department, reversing Supreme Court, determined defendant's (the LLC's) motion to vacate a default judgment 
should have been granted. Although the LLC did not present a reasonable excuse for default, and therefore vacatur 
pursuant to CPLR 5015 was not available, the requirements for vacatur pursuant to CPLR 317 were met: 
  

Although the LLC is not entitled to vacatur under CPLR 5015(a)(1), as it did not show a reasonable excuse for its 
default ... , it is entitled to vacatur under CPLR 317, as it moved to vacate within a year after it learned of the default 
and just five months after entry of the default order, it showed that it did not personally receive the summons and 
complaint in time to defend it, and it presented a meritorious defense to the action (see CPLR 317...). The affidavit 
the LLC submitted in support of its motion was sufficient to show a meritorious defense ... — namely, that it is an 
out-of-possession landlord that bears no liability for the injuries that allegedly occurred in its tenant's bar due to the 
criminal acts of third parties ... . Marte v 102-06 43 Ave., LLC, 2016 NY Slip Op 00061, 1st Dept 1-7-16 

  

  
 
 
 
 

CIVIL PROCEDURE (NEW YORK JURISDICTION DID NOT REACH UK FIRM ALLEGED TO HAVE NEGLIGENTLY AUDITED 
MADOFF SECURITIES)/CONVERSION (ALLEGEDLY CONVERTED FUNDS MUST BE IDENTIFIABLE, FUNDS NO LONGER 

IDENTIFIABLE AFTER INVESTMENT)  
  

CIVIL PROCEDURE, CONVERSION. 
  

LONG-ARM JURISDICTION DID NOT REACH AN AUDITING FIRM IN THE UK AND 
CONVERSION CAUSES OF ACTION FAILED BECAUSE THE CONVERTED FUNDS WERE NOT 

IDENTIFIABLE AFTER THEY HAD BEEN INVESTED. 
  

In affirming Supreme Court's dismissal of several complaints stemming from the defendants' alleged involvement with 
investments managed by Bernard Madoff, the First Department determined New York jurisdiction did not extend to a firm 
in the UK (KPMG UK) which allegedly negligently audited Madoff Securities, and further determined conversion causes of 
action failed because the funds allegedly converted were not sufficiently identifiable after they had been invested: 
  

The motion court correctly found that New York lacks personal jurisdiction over KPMG UK pursuant to CPLR 
302(a)(3)(ii). While plaintiffs allege that KPMG UK committed a tort outside the state (negligently auditing nonparty 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00481.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00481.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00061.htm
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Madoff Securities International, Ltd. [MSIL] in the United Kingdom), and their causes of action arise out of that tort, 
KPMG UK's act did not cause injury to a person or property within the state. "[T]he situs of commercial injury is 
where the original critical events associated with the action or dispute took place, not where any financial loss or 
damages occurred"... .  * * * 
  
Where, as here, a plaintiff alleges that a defendant converted money, the money "must be specifically identifiable 
and be subject to an obligation to be returned or to be otherwise treated in a particular manner" ... . [Plaintiff] sent 
her money to Beacon Associates, which sent it to Madoff, who deposited it at JPMorgan. Even if, arguendo, 
[plaintiff's] money was specifically identifiable when she sent it to Beacon Associates, there is no indication that 
Beacon Associates segregated it when it sent investors' money to Madoff. By the time Madoff deposited investors' 
money at JPMorgan, [plaintiff's] investments would not have been specifically identifiable. McBride v KPMG 
Intl., 2016 NY Slip Op 00306, 1st Dept 1-19-16 

  
 
 
 
 

 

NEGLIGENCE (MEDICAL MALPRACTICE, REQUESTS FOR RECORDS OF SURGICAL PROCEDURES PERFORMED ON NON-
PARTIES AND COMPLAINTS AGAINST SURGEON)/MEDICAL MALPRACTICE (REQUESTS FOR RECORDS OF SURGICAL 
PROCEDURES PERFORMED ON NON-PARTIES AND COMPLAINTS AGAINST SURGEON)/CIVIL PROCEDURE (MEDICAL 

MALPRACTICE, REQUESTS FOR RECORDS OF SURGICAL PROCEDURES PERFORMED ON NON-PARTIES AND COMPLAINTS 
AGAINST SURGEON)/DISCOVERY (MEDICAL MALPRACTICE, REQUESTS FOR RECORDS OF SURGICAL PROCEDURES 

PERFORMED ON NON-PARTIES AND COMPLAINTS AGAINST SURGEON)/PUBLIC HEALTH LAW (MEDICAL MALPRACTICE, 
REQUESTS FOR RECORDS OF SURGICAL PROCEDURES PERFORMED ON NON-PARTIES AND COMPLAINTS AGAINST 

SURGEON)/EDUCATION LAW (MEDICAL MALPRACTICE, REQUESTS FOR RECORDS OF SURGICAL PROCEDURES 
PERFORMED ON NON-PARTIES AND COMPLAINTS AGAINST SURGEON) 

  
  

CIVIL PROCEDURE, NEGLIGENCE, MEDICAL MALPRACTICE. 
  

REQUESTS FOR RECORDS OF SURGICAL PROCEDURES PERFORMED ON NON-PARTIES 
AND RECORDS OF COMPLAINTS AGAINST DEFENDANT SURGEON SHOULD NOT HAVE 

BEEN DENIED. 
  

The Second Department, reversing Supreme Court, determined certain discovery requests made by plaintiff in a medical 
malpractice action should not have been denied. Plaintiff alleged defendant surgeon's (Panos') and defendant hospital's 
(Vassar's) negligence were related to the unprecedented number of surgeries performed by defendant surgeon. Plaintiff 
sought all the records re: surgeries performed by defendant surgeon on the days plaintiff was operated on. The Second 
Department held that those records, with non-party names redacted, should be turned over but should not be disclosed 
beyond the parties and experts. With respect to requests for disclosure of complaints against defendant surgeon, the 
Second Department held that the documents should be turned over for in camera review to see if they are immune from 
discovery under the Public Health Law (quality assurance immunity): 
  

Under the circumstances of this case, the Supreme Court should have granted that branch of the plaintiff's motion 
which was, in effect, to compel Vassar to produce intraoperative records pertaining to all surgical procedures 
performed by Panos on any nonparty patients on the three dates that he performed surgery on the plaintiff, 
reflecting every medical procedure performed during those surgical procedures, and should have denied that 
branch of Vassar's cross motion which was for a protective order striking the plaintiff's demand for those records 
... . 

  
... [T]he plaintiff demanded that Vassar produce copies of any written complaints made to Vassar regarding Panos 
and any written responses thereto. Contrary to Vassar's contention, these demands specified the documents to be 
disclosed with reasonable particularity (see CPLR 3120[2]...). Vassar further contends that these documents are 
immune from discovery pursuant to the quality assurance privilege (see Education Law § 6527[3], Public Health 
Law § 2805-m...). "Records generated at the behest of a quality assurance committee for quality assurance 
purposes . . . should be privileged, whereas records simply duplicated by the committee are not necessarily 
privileged" ... . Since it is impossible on this record to determine whether the subject documents were generated at 
the behest of a quality assurance committee for quality assurance purposes, we remit the matter for an in camera 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00306.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00306.htm
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inspection of the documents requested ... .  Gabriels v Vassar Bros. Hosp., 2016 NY Slip Op 00478, 2nd Dept 1-
27-16 

 

 
 

CONTRACT LAW 
 

 
 

CONTRACT LAW (LOST PROFITS PROPERLY AWARDED FOR WRONGFUL TERMINATION OF SUBCONTRACT)/DAMAGES 
(CONTRACT LAW, LOST PROFITS PROPERLY AWARDED FOR WRONGFUL TERMINATION OF SUBCONTRACT)/LOST 

PROFITS (PROPERLY AWARDED AS DAMAGES FOR WRONGFUL TERMINATION OF SUBCONTRACT) 

  
CONTRACT LAW, DAMAGES. 

  
LOST PROFITS PROPERLY AWARDED FOR WRONGFUL TERMINATION OF SUBCONTRACT; 

CRITERIA EXPLAINED. 
  

The Second Department determined plaintiff was entitled to lost profits as damages for the wrongful termination of a 
subcontract. Plaintiff had completed three of seven work items when the contract was terminated and, pursuant to the 
contract, would have been paid for the remaining four work items in a lump sum and would have been given additional 
paid work in the form of change orders. The measure of lost-profit damages for the unfinished work was the contractual 
lump sum minus plaintiff's anticipated costs. The measure of lost-profit damages for the change orders were the relevant 
amounts paid to the subcontractor who replaced plaintiff: 
  

"A party may not recover damages for lost profits unless they were within the contemplation of the parties at the 
time the contract was entered into and are capable of measurement with reasonable certainty. The rule that 
damages must be within the contemplation of the parties is a rule of foreseeability. The party breaching the 
contract is liable for those risks foreseen or which should have been foreseen at the time the contract was made" 
... . For damages to be "reasonably certain, does not require absolute certainty. Damages resulting from the loss of 
future profits are often an approximation. The law does not require that they be determined with mathematical 
precision. It requires only that damages be capable of measurement based upon known reliable factors without 
undue speculation" ... . Inspectronic Corp. v Gottlieb Skanska, Inc., 2016 NY Slip Op 00155, 2nd Dept 1-13-16 

  
 
 
 
 

CONTRACT LAW (FRAUD CLAIMS NOT SPECIFICALLY MENTIONED IN ASSIGNMENT ARE NOT ASSIGNED)/ASSIGNMENTS 
(FRAUD CLAIMS NOT SPECIFICALLY MENTIONED IN ASSIGNMENT ARE NOT ASSIGNED)/FRAUD (FRAUD CLAIMS NOT 

SPECIFICALLY MENTIONED IN ASSIGNMENT ARE NOT ASSIGNED) 

  
CONTRACT LAW, FRAUD. 

  
ASSIGNMENT TO PLAINTIFF OF ALL RIGHT, TITLE AND INTEREST TO $626 MILLION IN 

RESIDENTIAL MORTGAGE-BACKED SECURITIES DID NOT SPECIFICALLY MENTION FRAUD 
CLAIMS; THE RIGHT TO SUE MORGAN STANLEY FOR FRAUD, THEREFORE, WAS NOT 

ASSIGNED TO PLAINTIFF. 
  

In 2006 and 2007 plaintiff FSAM bought $626 million in residential mortgage-backed securities (RMBS) from defendant 
Morgan Stanley. "All right, title and interest" to those securities were then assigned to plaintiff Dexia, which paid FSAM the 
same amount FSAM paid Morgan Stanley. The plaintiffs, FSAM and Dexia, sued Morgan Stanley, alleging Morgan 
Stanley knew the RMBS were of poor quality but represented they were prudent AAA-rated securities. The First 
Department determined the fraud claims did not transfer to Dexia because no specific mention of them was made in the 
assignment. The court further determined FSAM did not have standing to assert the fraud claims because Dexia paid 
FSAM for them and FSAM, therefore, could not establish damages: 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00478.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00478.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00155.htm
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The Court of Appeals recently explained that "the right to assert a fraud claim related to a contract or note does not 
automatically transfer with the respective contract or note" ... . "Thus, where an assignment of fraud or other tort 
claims is intended in conjunction with the conveyance of a contract or note, there must be some language — 
although no specific words are required — that evinces that intent and effectuates the transfer of such rights" ... . 
"Without a valid assignment, only the . . . assignor may rescind or sue for damages for fraud and deceit' because 
the representations were made to it and it alone had the right to rely on them" ... . 

  
We find that plaintiff FSAM's agreement to deliver "all right, title and interest" in the RMBS to the Dexia plaintiffs did 
not include fraud claims, since FSAM only assigned rights in the subject securities without explicitly referencing any 
related tort claims or the overall transaction between FSAM and defendants ... . 

  
Because FSAM received from the Dexia plaintiffs the same amount it originally paid for the securities, FSAM 
cannot establish damages ... . Dexia SA/NV v Stanley, 2016 NY Slip Op 00122, 1st Dept 1-12-16 

  
 
 
 
 
 
 

 CONTRACT LAW (STATUTE OF FRAUDS DID NOT RENDER AN ORAL CONTRACT TO PAY OFF A LOAN AFTER 15 YEARS 

VOID)/STATUTE OF FRAUDS (ORAL CONTRACT TO PAY OFF A LOAN AFTER 15 YEARS WAS NOT VOID, CONTRACT COULD 
HAVE BEEN PERFORMED WITHIN A YEAR) 

  

CONTRACT LAW, STATUTE OF FRAUDS. 
  

ALTHOUGH THE ORAL CONTRACT CALLED FOR THE MATURATION OF A LOAN AFTER 15 
YEARS, THE STATUTE OF FRAUDS DID NOT APPLY BECAUSE IT WAS POSSIBLE TO 

PERFORM THE CONTRACT WITHIN A YEAR. 
  

In 1998 plaintiff and defendant allegedly entered an oral agreement for a loan of $71,500 at 9% annual interest. The loan 
matured on December 31, 2013. When plaintiff sued for payment, the defendant sought to dismiss the complaint, arguing 
the statute of frauds prohibited the oral agreement because the agreement could not be performed within a year. The 
Second Department affirmed Supreme Court's denial of the defendant's motion, finding that it was possible the agreement 
could have been performed within a year: 
  

Pursuant to the statute of frauds, an agreement not reduced to writing is void if, by its terms, it cannot be performed 
within one year of its making (see General Obligations Law § 5-701[a][1]...). Only those agreements which, by their 
terms, "have absolutely no possibility in fact and law of full performance within one year" will fall within the statute 
of frauds ... . "As long as the agreement may be fairly and reasonably interpreted such that it may be performed 
within a year, the Statute of Frauds will not act as a bar however unexpected, unlikely, or even improbable that 
such performance will occur during that time frame" ... . 

  
Here, contrary to the defendant's contention, the oral agreement between the parties, by its terms, was capable of 
being performed within one year of its making. As such, the statute of frauds was inapplicable.  JNG Constr., Ltd. 
v Roussopoulos, 2016 NY Slip Op 00156, 2nd Dept 1-13-16 

 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00122.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00156.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00156.htm
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CONVERSION 
 
 
 

CONVERSION (CAUSE OF ACTION TIME-BARRED)/REPLEVIN (CAUSE OF ACTION TIME-BARRED)/UNJUST ENRICHMENT 
(CAUSE OF ACTION TIME-BARRED)/CIVIL PROCEDURE (CONVERSION, REPLEVIN AND UNJUST ENRICHMENT CAUSES OF 

ACTION TIME-BARRED) 

  

CONVERSION, REPLEVIN, UNJUST ENRICHMENT, CIVIL PROCEDURE. 
  

CONVERSION, REPLEVIN AND UNJUST ENRICHMENT CAUSES OF ACTION TIME-BARRED, 
CRITERIA EXPLAINED. 

  
Plaintiff executor sued defendant, Delaine, under conversion, replevin and unjust enrichment theories for artwork which 
decedent, Arthur, was allegedly entitled to but which decedent never picked up from the warehouse where it was stored. 
The First Department determined the conversion, replevin and unjust enrichment causes of action were time-barred: 
  

Under CPLR 214(3), the statutory period of limitations for conversion and replevin claims is three years from the 
date of accrual. The date of accrual depends on whether the current possessor is a good faith purchaser or bad 
faith possessor. An action against a good faith purchaser accrues once the true owner makes a demand and is 
refused ... . This is "because a good-faith purchaser of stolen property commits no wrong, as a matter of 
substantive law, until he has first been advised of the plaintiff's claim to possession and given an opportunity to 
return the chattel" ... . By contrast, an action against a bad faith possessor begins to run immediately from the time 
of wrongful possession, and does not require a demand and refusal ... . Thus, "[w]here replevin is sought against 
the party who converted the property, the action accrues on the date of conversion" ... . 

  
Here, plaintiff alleges that Delaine is a wrongful possessor of the Artwork by virtue of her retention thereof in 
defiance of this Court's 1993 order. Accordingly, since Delaine was holding the Artwork in bad faith, the demand 
and return rule does not apply and the three-year limitations period commenced as of the date of the wrongful 
taking, which occurred when Delaine retained the Artwork after the issuance of our March 18, 1993 order. Thus, 
plaintiff's conversion and replevin claims, filed in 2012, are untimely ... . * * * 
  
Unjust enrichment occurs when a defendant enjoys a benefit bestowed by the plaintiff without adequately 
compensating the plaintiff ... . The statute of limitations for unjust enrichment generally accrues upon "the 
occurrence of the alleged wrongful act giving rise to restitution" ... . Here, any alleged "enrichment" took place when 
Delaine retained possession of the Artworks following our 1993 decision. Accordingly, plaintiff's unjust enrichment 
claim is also time-barred.  Swain v Brown, 2016 NY Slip Op 00574, 1st Dept 1-28-16 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00574.htm
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CORPORATION LAW 
 
 

 
CORPORATION LAW (SHAREHOLDERS' DERIVATIVE ACTION AGAINST MORGAN STANLEY ARISING FROM BILLIONS IN 

HIGH-RISK TRADING LOSSES PROPERLY DISMISSED, PLAINTIFFS DID NOT DEMONSTRATE PRE-SUIT DEMAND WOULD BE 
FUTILE)/SHAREHOLDERS' DERIVATIVE ACTION (SHAREHOLDERS' DERIVATIVE ACTION AGAINST MORGAN STANLEY 

ARISING FROM BILLIONS IN HIGH-RISK TRADING LOSSES PROPERLY DISMISSED, PLAINTIFFS DID NOT DEMONSTRATE 
PRE-SUIT DEMAND WOULD BE FUTILE) 

  
CORPORATION LAW. 

  
SHAREHOLDERS' DERIVATIVE ACTION AGAINST MORGAN STANLEY ARISING FROM THE 

LOSS OF $6.2 BILLION FROM HIGH RISK TRADING DISMISSED; PLAINTIFFS FAILED TO 
DEMONSTRATE PRE-SUIT DEMAND WOULD BE FUTILE. 

  
The First Department, in this shareholders' derivative action against Morgan Stanley, determined the plaintiffs did not 
demonstrate that a pre-suit demand upon the board of directors would have been futile.  Therefore, the action was 
properly dismissed (without prejudice). The lawsuit involved the so-called "London Whale" debacle where $6.2 billion was 
lost in high-risk trading despite public representations the group engaged in only low risk hedging. The court explained the 
relevant criteria for a futility demonstration: 
  

Plaintiffs' claim, based on the Board's alleged failure to properly exercise its oversight duties, is premised on the 
theory of liability articulated in In re Caremark Intl. Inc. Derivative Litig. (698 A2d 959...). * * * 
  
In Caremark cases, allegations of demand futility are analyzed under the principles set forth in Rales v Blasband 
(634 A2d 927, 933-934 [Del 1993]) ...). Under Rales, the plaintiff must plead particularized facts raising "a 
reasonable doubt that, [at] the time the complaint [was] filed, the board of directors could have properly exercised 
its independent and disinterested business judgment in responding to a demand" ... . To rebut the presumption of 
disinterestedness, the plaintiff must plead particularized facts that, if proved, would establish that a majority of the 
directors face a "substantial likelihood" of personal liability for the wrongdoing alleged in the complaint ... . A "mere 
threat" of liability is insufficient ... . 
  
Here, plaintiffs failed to make the requisite showing that the board could not exercise independent business 
judgment because a majority of directors faced a substantial likelihood of liability for the challenged conduct. At the 
time plaintiffs filed their complaint, the board consisted of 11 directors. At most, plaintiffs showed that four of them 
— inside director Dimon and the three members of the Risk Policy Committee — faced a substantial likelihood of 
liability ... . "Because a majority of the directors are independent, demand is not excused"... . Wandel v 
Dimon, 2016 NY Slip Op 00252, 1st Dept 1-14-16 

  
  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00252.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00252.htm


 

 16 

CRIMINAL LAW 
 
 
 

CRIMINAL LAW (JUDGE FAILED TO MAKE IT CLEAR THAT ACQUITTAL ON TOP COUNT BASED ON THE JUSTIFICATION 
DEFENSE REQUIRED ACQUITTAL ON ANY LESSER COUNT STEMMING FROM THE SAME CONDUCT, NEW TRIAL 

ORDERED)/JURY INSTRUCTIONS (JUDGE FAILED TO MAKE IT CLEAR THAT ACQUITTAL ON TOP COUNT BASED ON THE 
JUSTIFICATION DEFENSE REQUIRED ACQUITTAL ON ANY LESSER COUNT STEMMING FROM THE SAME CONDUCT, NEW 
TRIAL ORDERED)/JUSTIFICATION DEFENSE (JUDGE FAILED TO MAKE IT CLEAR THAT ACQUITTAL ON TOP COUNT BASED 

ON THE JUSTIFICATION DEFENSE REQUIRED ACQUITTAL ON ANY LESSER COUNT STEMMING FROM THE SAME CONDUCT, 
NEW TRIAL ORDERED) 

  
CRIMINAL LAW. 

  
JUDGE FAILED TO MAKE IT CLEAR THAT ACQUITTAL ON THE TOP COUNT (ATTEMPTED 
MURDER) BASED ON SELF-DEFENSE REQUIRED ACQUITTAL ON ANY LESSER COUNT 

STEMMING FROM THE SAME CONDUCT; NEW TRIAL ORDERED. 
  
The First Department reversed defendant's conviction and ordered a new trial because the trial judge did not make it clear 
that if the jury found defendant acted in self-defense (justification defense) with respect to the top count (attempted 
murder) it could not consider a related lesser count: 
  

The jury acquitted defendant of attempted murder in the second degree and assault in the first degree, but found 
him guilty of attempted first-degree assault, arising out of the stabbing of his cousin. Justification was a central 
issue at trial, and, because of the defect in the court's charge, it is impossible to discern whether acquittal of the top 
count was based on the jury's finding of justification in a manner that would mandate acquittal on the lesser count. 
  
Considered as a whole, the court did not adequately convey the principle that, if the jury found defendant not guilty 
of the top count of attempted murder in the second degree on the basis of justification, it should not consider any 
lesser counts to the extent based on the same conduct... . People v Colasuonno, 2016 NY Slip Op 00021, 1st 
Dept 1-5-16 
  
 
 
 
  

CRIMINAL LAW (GRAND JURY SHOULD HAVE BEEN INSTRUCTED ON AGENCY DEFENSE)/GRAND JURIES (PEOPLE SHOULD 
HAVE INSTRUCTED JURY ON AGENCY DEFENSE)/AGENCY DEFENSE (GRAND JURY SHOULD HAVE BEEN INSTRUCTED ON 
AGENCY DEFENSE)/MARIJUANA, CRIMINAL SALE (GRAND JURY SHOULD HAVE BEEN INSTRUCTED ON AGENCY DEFENSE) 

  
CRIMINAL LAW. 

  
PEOPLE SHOULD HAVE INSTRUCTED THE GRAND JURY ON THE AGENCY DEFENSE IN THIS 

CRIMINAL SALE OF MARIJUANA CASE, INDICTMENT PROPERLY DISMISSED. 
  
The Third Department determined County Court properly reinspected the grand jury minutes pursuant to a second motion 
by defense counsel and properly dismissed the indictment because the People failed to instruct the grand jury on an 
applicable defense. Because the first motion to inspect argued the evidence before the grand jury was insufficient, the law 
of the case doctrine did not prohibit the second motion, which argued the proceedings were defective. The defendant was 
charged with criminal sale of marijuana.  However, the facts supported the theory the defendant was acting as an agent 
for the buyer: 
  

... [W]hile there is no requirement that the grand jury "be charged with every potential defense suggested by the 
evidence" ... , the People "must charge . . . those defenses that the evidence will reasonably support" ... . As this 
Court recently reiterated, "[u]nder the agency doctrine, a person who acts solely as the agent of a buyer in 
procuring drugs for the buyer is not guilty of selling the drug to the buyer, or of possessing it with intent to sell it to 
the buyer. Whether the defendant was a seller, or merely a purchaser doing a favor for a friend, is generally a 
factual question [to be resolved] . . . based upon [considerations of] factors such as the relationship between the 
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buyer and the defendant, who initiated the transaction, whether the defendant had previously engaged in drug 
transfers and whether he or she profited from the sale" ... . * * * 
  
.... [T]he evidence before the grand jury reasonably supported the defense of agency; hence, the People's failure to 
instruct the grand jury in this regard rendered that proceeding defective — particularly in view of the fact that the 
People were on notice of this potential defense prior to the commencement thereof. There is no question that it was 
the buyer who initiated the sale and, given the relationship between defendant and the buyer's stepbrother, the 
evidence reasonably suggested that defendant was doing a favor for the stepsister of one of his friends. 
Additionally, none of the testimony offered before the grand jury revealed that defendant had a prior history of drug 
sales, and the evidence that defendant profited from the subject transaction was tenuous at best. Under these 
circumstances, County Court properly granted defendant's motion to dismiss the indictment under CPL 210.35 (5) 
... . People v Gallo, 2016 NY Slip Op 00064, 3rd Dept 1-7-16 

 
 
 
 
 
 
 

CRIMINAL LAW (SUPERIOR COURT INFORMATION JURISDICTIONALLY DEFECTIVE, OFFENSES WERE NOT LESSER 
INCLUDEDS)/SUPERIOR COURT INFORMATIONS (JURISDICTIONALLY DEFECTIVE, OFFENSES NOT LESSER 

INCLUDEDS)/COCAINE OFFENSES (SUPERIOR COURT INFORMATION JURISDICTIONALLY DEFECTIVE, OFFENSES NOT 
LESSER INCLUDEDS) 

  
CRIMINAL LAW. 

  
COCAINE-POSSESSION OFFENSES CHARGED IN THE SUPERIOR COURT INFORMATION 

(SCI) WERE NOT LESSER INCLUDED OFFENSES OF THE COCAINE-POSSESSION 
OFFENSE CHARGED IN THE FELONY COMLAINTS; SCI IS JURISDICTIONALLY DEFECTIVE. 

  
The Third Department determined the superior court informations (SCI's) to which defendant pled guilty were 
jurisdictionally defective because neither SCI charged a lesser included offense of the offense charged in the original 
felony complaints. If it is possible, under any set of facts, to commit the greater offense but not the lesser, the lesser is not 
a lesser included offense. The offenses at issue here involved the possession of cocaine: 
  

"A crime is a lesser included offense of a charge of a higher degree only when in all circumstances, not only in 
those presented in the particular case, it is impossible to commit the greater crime without concomitantly, by the 
very same conduct, committing the lesser offense" ... . To be guilty of the offense charged in the SCI, a defendant 
must attempt to "knowingly and unlawfully possess cocaine" that weighs "[500] milligrams or more" (Penal Law §§ 
110.00, 220.06 [5]). The first felony complaint charged defendant with criminal possession of a controlled 
substance in the third degree, which requires proof of knowing, unlawful possession of substances containing 
narcotic drugs that have "an aggregate weight of one-half ounce or more" (Penal Law § 220.16 [12]). Considered in 
the abstract, it is possible to possess or attempt to possess one-half ounce of a mixture of cocaine and some other 
substance in which the proportion of cocaine is less than 500 milligrams. Thus, it is possible to commit criminal 
possession of a controlled substance in the third degree without also committing attempted criminal possession of 
a controlled substance in the fifth degree, and the offense charged in the SCI is not a lesser included offense of the 
crime charged in the first felony complaint. 

  
The second felony complaint charged defendant with criminal possession of a controlled substance in the fifth 
degree, which is committed when a person "knowingly and unlawfully possesses a controlled substance with intent 
to sell it" (Penal Law § 220.06 [1]). It is possible to possess cocaine with the intent to sell it while not concurrently 
possessing cocaine weighing more than 500 milligrams, or attempting to do so, as required to commit the crime 
charged in the SCI (see Penal Law §§ 110.00, 220.06 [5]). Thus, the crime charged in the SCI is not a lesser 
included offense of the crime charged in the second felony complaint ... . People v Seals, 2016 NY Slip Op 00065, 
3rd Dept 1-7-16 
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CRIMINAL LAW (APPLICATION FOR JUDICIAL DIVERSION TO A DRUG TREATMENT PROGRAM SHOULD HAVE BEEN 

GRANTED)/JUDICIAL DIVERSION (APPLICATION FOR DIVERSION TO A DRUG TREATMENT PROGRAM SHOULD HAVE BEEN 
GRANTED)/DRUG TREATMENT PROGRAM (JUDICIAL DIVERSION APPLICATION SHOULD HAVE BEEN 

GRANTED)/MARIJUANA (APPLICATION FOR JUDICIAL DIVERSION TO A DRUG TREATMENT PROGRAM SHOULD HAVE BEEN 
GRANTED) 

  
CRIMINAL LAW. 

  
COUNTY COURT ABUSED ITS DISCRETION WHEN IT DENIED DEFENDANT'S APPLICATION 

FOR JUDICIAL DIVERSION TO A DRUG TREATMENT PROGRAM. 
  

The Third Department, reversing County Court, determined defendant was eligible for judicial diversion to a drug 
treatment program. Defendant was stopped with four pounds of marijuana in his car. He demonstrated he was addicted to 
marijuana, that drug-dependence was a contributing factor re: his criminal behavior, and this was his first contact with the 
criminal justice system: 
  

It is undisputed that defendant is an eligible defendant as defined in CPL 216.00 (1) and that his incarceration was 
not necessary to protect the public. Contrary to the determination of County Court, however, we also find that the 
uncontroverted evidence in the record amply supports the conclusions that defendant has a history of substance 
abuse and that such substance abuse and dependence were contributing factors to his criminal behavior. 
Specifically, among other things, defendant described that his progressively escalating marihuana use, which 
began socially at age 14, advanced to daily use over the ensuing years and culminated in defendant becoming a 
mule, transporting larger quantities of marihuana across state lines for other individuals in order to receive 
compensation in the form of marihuana. Defendant attested to resorting to this conduct when supporting his habit 
became too expensive, despite his gainful employment. We also note the expert testimony of a substance abuse 
counselor who opined that, based upon his history, defendant was an addict who was cannabis dependent. 

  
Inasmuch as "[t]he statute does not require that a defendant's . . . substance abuse or dependence be the 
exclusive or primary cause of the defendant's criminal behavior" ... , but instead only requires it be a contributing 
factor, we find no basis for County Court's determination that the instant arrest — i.e., defendant's only involvement 
with the criminal justice system — was not contributed to by defendant's marihuana use. People v Cora, 2016 NY 
Slip Op 00066, 3rd Dept 1-7-15 

 
 
 
 
  

CRIMINAL LAW (SPEEDY TRIAL, PEOPLE'S STATEMENTS OF READINESS DEEMED ILLUSORY)/SPEEDY TRIAL (PEOPLE'S 
STATEMENTS OF READINESS DEEMED ILLUSORY)/STATEMENT OR READINESS (SPEEDY TRIAL, STATEMENTS OF 

READINESS DEEMED ILLUSORY) 

  
CRIMINAL LAW. 

  
THE PEOPLE'S STATEMENTS OF READINESS FOR TRIAL WERE DEEMED ILLUSORY; CASE 

DISMISSED ON SPEEDY TRIAL GROUNDS. 
  

The First Department, over an extensive dissent, determined the People's two statements of readiness (for trial) were 
illusory. The defendant's case should have been dismissed on speedy trial grounds: 
  

First, the People provided no explanation why, after filing and serving the certificate of readiness on August 30, 
2011, shortly after defendant's arraignment on August 25, 2011, they answered not ready at the next court date on 
September 7, 2011 ... . Nothing in the record, express or inferred, explains their change in status from ready to not 
ready. As the People "gave no explanation for the change in circumstances between the initial statement of 
readiness and the subsequent admission that the People were not ready to proceed," and the statement of 
readiness thus "did not accurately reflect the People's position," the People should have been charged with the 
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entire period, a total of 70 days ... . The People argue that the court did not ask for any reason, but the burden rests 
on the People to clarify, on the record, the basis for the adjournment ... . 

  
Second, after the People answered not ready on January 31, 2012, because the prosecutor was on trial in another 
case, the matter was adjourned to March 20, 2012. On February 7, 2012, the People filed and served a certificate 
of readiness. At the next court date, March 20, 2012, however, they again answered not ready because the 
prosecutor was on trial in another case. The court properly deemed the entire period chargeable to the People, 
"notwithstanding" the February 7, 2012 certificate of readiness, but should have also charged subsequent 
adjournments to the People. If the prosecutor was on trial at the prior and subsequent adjournments, it is unclear 
why the People filed and served an off-calendar certificate of readiness, or whether the prosecutor was on trial in 
the same or a different case. As a result, the February 7, 2012 certificate of readiness was illusory, and the entirety 
of subsequent adjournment periods (not merely the number of days the People requested), until the People next 
announced that they were ready, should have been charged to them. Specifically, the 50 days from March 20, 
2012 until May 9, 2012, 61 days from May 9, 2012 to July 9, 2012, and 52 days from July 9, 2012, until August 30, 
2012, when the People validly declared their readiness, should have been charged. People v Rodriguez, 2016 NY 
Slip Op 00423, 1st Dept 1-21-16 

 
 
 
 
 

CRIMINAL LAW (COURT PROPERLY REFUSED TO DISQUALIFY A JUROR WHO STATED SHE COULD NOT DELIBERATE 
FURTHER BECAUSE SHE WAS EMOTIONALLY OVERWHELMED)/JURIES (COURT PROPERLY REFUSED TO DISQUALIFY A 

JUROR WHO STATED SHE COULD NOT DELIBERATE FURTHER BECAUSE SHE WAS EMOTIONALLY 
OVERWHELMED)/DISQUALIFICATION OF JUROR (COURT PROPERLY REFUSED TO DISQUALIFY A JUROR WHO STATED 

SHE COULD NOT DELIBERATE FURTHER BECAUSE SHE WAS EMOTIONALLY OVERWHELMED) 

  
CRIMINAL LAW. 

  
JUDGE PROPERLY REFUSED TO DISQUALIFY A JUROR WHO SAID SHE COULD NOT 

CONTINUE DELIBERATING BECAUSE SHE COULD NOT SEPARATE HER EMOTIONS FROM 
THE CASE. 

  
The First Department, affirming defendant's manslaughter conviction over an extensive dissent, determined the trial court 
properly refused to disqualify a juror after she stated she was not able to continue deliberating because she could not 
"separate [her] emotions from the case." The First Department explained the criteria for disqualifying a juror as "grossly 
unqualified" and noted the juror ultimately agreed she would be able to determine what the facts were, on her own, and 
then apply the law: 
  

After a juror is sworn in, the juror should be disqualified only "when it becomes obvious that [the] juror possesses a 
state of mind which would prevent the rendering of an impartial verdict" (CPL § 270.35[1]). The trial court properly 
concluded, based upon its observations of the juror and its interactions with her, that she was not grossly 
unqualified from continuing to serve (CPL § 270.35[1]...). Contrary to how the dissent characterizes the trial court's 
interactions with the juror, the colloquy, consisting of some 10 transcribed pages, shows that the court patiently 
listened to the juror and tactfully asked her probing questions to determine whether, for some reason, she could not 
be impartial ... . She was candid in her responses and forthright about her concerns. None of her concerns had to 
do with fear about her personal safety ... , nor did she express any concerns about feeling coerced by her fellow 
jurors to vote in any particular way ... . The juror never expressed an inability to deliberate fairly and render an 
impartial verdict, nor did she make any statements that could be taken as evidence of bias or sympathy either 
towards the deceased or the defendant that would have prevented her from deciding defendant's guilt or 
innocence. The juror only said that she was having difficulty separating her emotions, not that she was incapable of 
deciding the facts or applying the law, or that she would disobey the court's instructions. People v Spencer, 2016 
NY Slip Op 00447, 1st Dept 1-26-16 
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CRIMINAL LAW (YOUTHFUL OFFENDER ADJUDICATION PROPERLY USED TO DETERMINE SORA RISK LEVEL)/YOUTHFUL 
OFFENDER ADJUDICATION (PROPERLY CONSIDERED IN SORA RISK-LEVEL ASSESSMENT)/SORA (YOUTHFUL OFFENDER 

ADJUDICATION PROPERLY CONSIDERED IN SORA RISK-LEVEL ASSESSMENT) 

  

CRIMINAL LAW. 
  

YOUTHFUL OFFENDER ADJUDICATION PROPERLY USED TO DETERMINE SEX OFFENDER 
REGISTRATION ACT (SORA) RISK LEVEL. 

  
The Second Department, in a full-fledged opinion by Justice Leventhal, over a dissent, determined the Board of 
Examiners of Sex Offenders (Board) and Supreme Court properly considered defendant's youthful offender adjudication in 
assessing defendant's Sex Offender Registration Act (SORA) risk level. The court distinguished People v Campbell, 98 
AD3d 5, where it ruled a juvenile delinquency adjudication could not be considered in a SORA risk-level analysis. Here 
the youthful offender adjudication resulted in a level three risk-assessment. Without the youthful offender adjudication 
defendant would have been assessed a level-two risk: 
  

[Re:] whether Campbell precluded the Board and the Supreme Court from considering the defendant's youthful 
offender adjudication in determining his SORA risk level designation, we note that there are important distinctions 
between juvenile delinquency adjudications and youthful offender adjudications. While juvenile delinquency 
adjudications and youthful offender adjudications have somewhat analogous purposes, juvenile delinquency 
adjudications can only be made in Family Court Act article 3 proceedings, and are based on acts committed by 
individuals who are too young to be held criminally responsible for their conduct. In contrast, youthful offender 
adjudications can only follow a criminal conviction. Comparing the relevant sealing provisions of the Family Court 
Act and the Criminal Procedure Law, it is clear that while evidence from juvenile delinquency proceedings is 
inadmissible in judicial proceedings, with an exception permitted only for sentencing in a criminal action (see 
Family Ct Act § 381.2[1]), sealed youthful offender adjudications may be made available if there is specific statutory 
or judicial authorization to do so (see CPL 720.35[2]...). Thus, as the People correctly contend, the statutory 
restrictions on the use of juvenile delinquency records addressed by this Court in Campbell are significantly 
different from the statutory restrictions on the use of youthful offender adjudications. Taking these distinctions in the 
statutory sealing provisions into account, we conclude that Campbell does not preclude the Board or the courts 
from considering a defendant's youthful offender adjudication in determining his SORA risk level designation. * * * 
  
... [A]s amended in 2011, [CPL 168-1(1)] clearly provides that members of the Board are employees of DOCCS, 
and that all official records relating to a youthful offender adjudication are to be made available to DOCCS 
[Department of Corrections and Community Services] (see CPL 720.35(2). Where, as here, the language of a 
statute is clear and unambiguous, the courts must give effect to its plain meaning ... .  People v Francis, 2016 NY 
Slip Op 00488, 2nd Dept 1-27-16 
  

 
 
 
 

CRIMINAL LAW (SEXUAL ASSAULT REFORM ACT DOES NOT VIOLATE EX POST FACTO CLAUSE)/SEXUAL ASSAULT 
REFORM ACT [SARA] (1000-FOOT SCHOOL-GROUNDS NO-GO ZONE IS NOT PUNITIVE IN EFFECT AND DOES NOT VIOLATE 
EX POST FACTO CLAUSE)/CONSTITUTIONAL LAW (1000-FOOT SCHOOL-GROUNDS NO-GO ZONE IN THE SEXUAL ASSAULT 

REFORM ACT IS NOT PUNITIVE IN EFFECT AND THEREFORE DOES NOT VIOLATE EX POST FACTO CLAUSE)/EX POST 
FACTO CLAUSE (1000-FOOT SCHOOL-GROUNDS NO-GO ZONE IN THE SEXUAL ASSAULT REFORM ACT IS NOT PUNITIVE IN 

EFFECT AND THEREFORE DOES NOT VIOLATE EX POST FACTO CLAUSE) 

  
CRIMINAL LAW, CONSTITUTIONAL LAW. 

  
THE SEXUAL ASSAULT REFORM ACT (SARA), WHICH PROHIBITS CERTAIN SEX 

OFFENDERS FROM RESIDING OR TRAVELING WITHIN 1000 FEET OF A SCHOOL, DOES NOT 
IMPOSE PUNISHMENT AND THEREFORE DOES NOT VIOLATE THE EX POST FACTO 

CLAUSE. 
  
The First Department, in an extensive opinion by Justice Gische, over a dissenting opinion by Justice Kapnick, 
determined the Sexual Assault Reform Act (SARA), which prohibits certain sex offenders, including appellant, from 
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residing or traveling within 1000 feet of school grounds, did not violate the federal or state constitutions. Appellant 
claimed there was no place he could reside in Manhattan, and no way to travel to the places he was required to visit in 
Manhattan, without violating the statute. SARA was enacted after appellant's conviction. Appellant argued the statute 
violated the prohibition against Ex Post Facto laws. The court applied the intent-effects analysis. If the intent of the 
legislation was to impose punishment, the statute would violate the EX Post Facto prohibition and the court's inquiry would 
end. But if the intent was to establish civil proceedings, the court must go on to determine whether the effect of the statute 
is so punitive as to negate its civil nature. After an extensive analysis, the First Department held the statute was not 
intended to impose punishment, and the additional restrictions the statute imposed upon appellant, who was already 
otherwise restricted as a parolee, did not rise to the level of punishment: 
  

... [W]hile some factors favor petitioner, overall we do not find the clear proof that is necessary to support a 
determination that SARA is punitive in its effect. The legislature was not "masking punitive provisions behind the 
veneer of a civil statute" ... . Consequently, we conclude that SARA does not violate the Ex Post Facto Clause of 
the United States Constitution. Matter of Williams v Department of Corr. & Community Supervision, 2016 NY 
Slip Op 00135, 1st Dept 1-12-16 

 
 
 
 
 

CRIMINAL LAW (WHERE THE EVIDENCE OF GUILT WAS NOT OVERWHELMING, ALLOWING EVIDENCE AT TRIAL WHICH HAD 
BEEN PREVIOUSLY PRECLUDED WAS REVERSIBLE ERROR)/EVIDENCE (WHERE THE EVIDENCE OF GUILT WAS NOT 

OVERWHELMING, ALLOWING EVIDENCE AT TRIAL WHICH HAD BEEN PREVIOUSLY PRECLUDED WAS REVERSIBLE ERROR) 

  
CRIMINAL LAW, EVIDENCE. 

  
WHERE THE EVIDENCE OF GUILT WAS NOT OVERWHELMING, COUNTY COURT'S ERROR IN 

ALLOWING EVIDENCE AT TRIAL WHICH THE COURT HAD PREVIOUSLY PRECLUDED 
REQUIRED REVERSAL AND A NEW TRIAL. 

  
The Third Department determined it was reversible error to allow a police officer's testimony identifying defendant as a 
person depicted in surveillance video from a store about an hour before the robbery of which defendant was convicted. 
Defendant claimed he was shopping in the store at the time of the robbery. The evidence of defendant's participation in 
the robbery was not overwhelming. The trial judge had ruled the video could be introduced in evidence but no testimony 
identifying the defendant as a person depicted in the video could be offered. At trial, however, over objection, Cornell, a 
police officer, was permitted to identify the defendant in the video: 
  

... [E]arlier in the proceedings County Court had ruled that, to the extent that the People were going to offer such 
surveillance footage into evidence, they were precluded from offering testimony identifying defendant in such 
footage. Cornell then testified on direct examination that he obtained the video surveillance footage from the store 
where defendant had claimed to have been shopping at the time of the robbery and described a group of five 
people that entered at approximately 6:20 p.m. and left at approximately 6:45 p.m., approximately one hour before 
the robbery. Upon the People's question, "And the group being [defendant], three women and a toddler," Cornell 
answered, "That's correct." Defendant objected to the question and the answer, which was overruled by County 
Court. Inasmuch as this testimony violated County Court's prior ruling because it identified defendant as being the 
individual in the video who was accompanied by three women and a toddler, it should have been precluded. 

  
Based upon the record before us, County Court's evidentiary error in permitting Cornell's identification testimony of 
defendant in the surveillance video cannot be deemed harmless. Specifically, under the particular factual 
circumstances of this case, the evidence of defendant's guilt, although legally sufficient to support the jury's verdict, 
was not overwhelming given the lack of direct evidence linking defendant to the crime and the conflicting witness 
testimony regarding defendant's presence at the crime scene ... . People v Myrick, 2016 NY Slip Op 00217, 3rd 
Dept 1-14-16 
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CRIMINAL LAW (WHERE WITNESS DOES NOT RECALL MAKING A STATEMENT, IT IS NECESSARY TO CALL SOMEONE WHO 
HEARD THE WITNESS MAKE THE STATEMENT TO LAY A FOUNDATION FOR ITS ADMISSION AS A PRIOR INCONSISTENT 

STATEMENT)/EVIDENCE (CRIMINAL LAW, WHERE WITNESS DOES NOT RECALL MAKING A STATEMENT, IT IS NECESSARY 
TO CALL SOMEONE WHO HEARD THE WITNESS MAKE THE STATEMENT TO LAY A FOUNDATION FOR ITS ADMISSION AS A 

PRIOR INCONSISTENT STATEMENT)/PRIOR INCONSISTENT STATEMENT (CRIMINAL LAW, WHERE WITNESS DOES NOT 
RECALL MAKING A STATEMENT, IT IS NECESSARY TO CALL SOMEONE WHO HEARD THE WITNESS MAKE THE STATEMENT 

TO LAY A FOUNDATION FOR ITS ADMISSION) 

  

CRIMINAL LAW, EVIDENCE. 
  

WHERE A WITNESS STATES SHE DOES NOT RECALL MAKING A STATEMENT, IT IS 
NECESSARY TO CALL SOMEONE WHO HEARD THE WITNESS MAKE THE STATEMENT TO 

LAY A FOUNDATION FOR ITS ADMISSION AS A PRIOR INCONSISTENT STATEMENT. 
  

The Third Department determined County Court properly denied defense counsel's request to enter the victim's statement 
in evidence as a prior inconsistent statement. The court explained that, where a witness states she does not recall making 
a statement, it is necessary to call a witness who was present when the statement was made to lay a proper foundation 
for admission. The court also noted that the statement was not so inconsistent with the witness' testimony as to warrant its 
use in cross-examination. With respect to the foundation for the evidence, the court wrote: 
  

"It is well established that a witness' prior inconsistent statements may be used to impeach his [or her] trial 
testimony [a]nd the test of inconsistency . . . is not limited to outright contradictions between a witness' prior 
statements and his [or her] trial testimony" ... . However, before a witness may be impeached with such a 
statement, a proper foundation must be laid ... , and, "[i]f the witness denies that the statement was made or does 
not remember making it, he or she may be impeached by the testimony of others who heard the statement" ... . 
  
Here, while cross-examining the victim at trial, defense counsel questioned her about the statement that she gave 
to State Trooper Joseph Smith several hours after the attack occurred. Specifically, counsel asked the victim if she 
remembered giving a statement to Smith, to which she said, "I don't recall. I don't remember a lot." Counsel then 
asked, "You don't remember giving a statement?" to which the victim answered, "I remember giving a statement, 
yes, I do, but everything was jumbled." Counsel then asked if the victim remembered telling Smith that she was 
sleeping on the couch just before the altercation. The victim denied making such statement and explained that she 
told Smith that she was lying on the couch trying to go to sleep. After being shown the statement by counsel, the 
victim confirmed that it was, in fact, the statement she vaguely recalled being read to her by Smith and that she had 
signed. Defendant then unsuccessfully attempted to offer the victim's statement into evidence. County Court 
sustained the People's hearsay objection, noting that Smith was available to be called as a witness and questioned 
with regard to the victim's statement. Inasmuch as defendant failed to lay a proper foundation for admission of this 
hearsay evidence, we find no abuse of discretion in County Court's ruling. People v Maxam, 2016 NY Slip Op 
00391, 3rd Dept 1-21-16 

 
 
 
 
 

CRIMINAL LAW (EVIDENCE OF UNRELATED PRIOR CRIME SHOULD NOT HAVE BEEN ADMITTED, CONVICTION 
REVERSED)/EVIDENCE (CRIMINAL LAW, EVIDENCE OF UNRELATED PRIOR CRIME SHOULD NOT HAVE BEEN ADMITTED, 

CONVICTION REVERSED)/MOLINEUX (EVIDENCE OF UNRELATED PRIOR CRIME SHOULD NOT HAVE BEEN ADMITTED, 
CONVICTION REVERSED) 

  

CRIMINAL LAW, EVIDENCE. 
  

EVIDENCE OF AN UNRELATED DRUG SALE WAS NOT ADMISSIBLE TO SHOW DEFENDANT'S 
MOTIVE, CONVICTION REVERSED. 

  
The Third Department reversed defendant's conviction in a drug-sale case because evidence of a prior unrelated drug 
sale was allowed to be introduced. There was no issue in the case to which the prior crime pertained. The evidence was 
not necessary to demonstrate defendant's motive. The prejudicial effect of the evidence, therefore, outweighed its 
probative value: 
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Evidence of prior bad acts or uncharged crimes may be admissible to show motive to commit a crime under one of 
the traditional Molineux exceptions — where the probative value exceeds its prejudicial effect ... . That said, "there 
is usually no issue of motive in a drug sale case, as the seller's motivation is nearly always financial gain" ... . 
Moreover, "evidence of similar uncharged crimes has probative value, but as a general rule it is excluded for policy 
reasons because it may induce the jury to base a finding of guilt on collateral matters or to convict a defendant 
because of his [or her] past" ... . The [evidence in question] is highly suggestive of an illicit drug transaction, and it 
is difficult to discern any relevant impact other than to show defendant's criminal propensity. As this case largely 
turned on [a witness'] credibility, we cannot characterize the error in admitting this evidence as harmless, 
notwithstanding County Court's curative instruction ... . People v Magee, 2016 NY Slip Op 00399, 3rd Dept 1-21-
16 

  
 
 
 
 

 
CRIMINAL LAW (STATEMENT SHOULD NOT HAVE BEEN ADMITTED AS A PROMPT OUTCRY)/EVIDENCE (STATEMENT 

SHOULD NOT HAVE BEEN ADMITTED AS A PROMPT OUTCRY)/HEARSAY (STATEMENT SHOULD NOT HAVE BEEN ADMITTED 
AS A PROMPT OUTCRY)/PROMPT OUTCRY (STATEMENT SHOULD NOT HAVE BEEN ADMITTED IN EVIDENCE) 

  
CRIMINAL LAW, EVIDENCE. 

  
STATEMENT SHOULD NOT HAVE BEEN ADMITTED AS A PROMPT OUTCRY, CONVICTION 

REVERSED. 
  

The First Department determined a text message sent by the 15-year-old victim of an alleged sexual assault should not 
have been admitted under the "prompt outcry" hearsay exception. Defendant's conviction was reversed: 
  

A complaint is timely for purposes of the prompt outcry exception if made "at the first suitable opportunity," which is 
a "relative concept dependent on the facts" ... . 

  
While a significant delay in reporting does not necessarily preclude outcry evidence, especially where the victim is 
a child ... , when the complainant is a teenager (or older), "the concept of promptness necessarily suggests an 
immediacy not ordinarily present when months go by" ... . With respect to teenagers and adults rather than young 
children, a reporting delay of several months may be justified if there were "legally sufficient circumstances" that 
would excuse the victim's delay, such as the victim being "under the control or threats of the defendant...or being 
among strangers and without others in whom [the victim] could confide" ... . 

  
Here ... there is an absence of circumstances to bring this lengthy delay within the prompt outcry rule. While the 
evidence indicated that the complainant experienced confusion, shock, embarrassment, and fear of not being 
believed, as well as concern about her mother and grandmother's reactions, there is no evidence that she was 
threatened by defendant or was under his control. Although the outcry occurred after defendant was incarcerated 
on a parole violation, the complainant made the disclosure at least a month after that circumstance occurred, and 
she did not testify that she delayed her disclosure based on a fear of retribution. People v Ortiz, 2016 NY Slip Op 
00593, 1st Dept 1-28-16 
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CRIMINAL LAW (INEFFECTIVE ASSISTANCE, FAILURE TO REOPEN SUPPRESSION HEARING BASED ON NEW 
EVIDENCE)/EVIDENCE (INEFFECTIVE ASSISTANCE, FAILURE TO REOPEN SUPPRESSION HEARING BASED ON NEW 

EVIDENCE)/ATTORNEYS (INEFFECTIVE ASSISTANCE, FAILURE TO REOPEN SUPPRESSION HEARING BASED ON NEW 
EVIDENCE)/INEFFECTIVE ASSISTANCE (FAILURE TO REOPEN SUPPRESSION HEARING BASIED ON NEW 

EVIDENCE)/SUPPRESSION (INEFFECTIVE ASSISTANCE, FAILURE TO REOPEN SUPPRESSION HEARING BASED ON NEW 
EVIDENCE) 

  
CRIMINAL LAW, EVIDENCE, ATTORNEYS. 

  
DEFENSE COUNSEL'S FAILURE TO MOVE TO REOPEN SUPPRESSION HEARING BASED ON 

NEW EVIDENCE LEARNED AT TRIAL CONSTITUTED INEFFECTIVE ASSISTANCE. 
  
The First Department, over an extensive dissent, determined defense counsel was ineffective for failing to move to reopen 
the suppression hearing. Defendant was convicted of burglary. A bag of tools was the subject of a suppression motion. At 
the suppression hearing, the police officer testified the bag was open at defendant's feet. The suppression court ruled the 
"burglar's tools" were properly seized under the "plain view" exception to the warrant requirement. At trial, the building 
superintendent who stopped the defendant testified the bag was in defendant's hand and closed when the police arrived. 
Based on that new information, defense counsel should have requested the reopening of the suppression hearing: 
  

Under CPL 710.40(4), a suppression hearing may be reopened upon a showing that the defendant has discovered 
"additional pertinent facts" that "could not have [been] discovered with reasonable diligence before the 
determination of the motion." Here, the additional facts were "pertinent" because the superintendent's testimony, if 
credited, would have undermined the ruling that the tools were admissible because they were in plain view. This 
was not a minor or routine inconsistency; the superintendent's version was completely at odds with a plain view 
theory. Any issue of whose recollection was most reliable should have been presented to the hearing court. People 
v Kindell, 2016 NY Slip Op 00027, 1st Dept 1-7-16 
  
 
 
 
 

CRIMINAL LAW (SEX OFFENDER CAN NOT BE KEPT IN PRISON AFTER SERVING MAXIMUM SENTENCE ON GROUND 
SUITABLE HOUSING HAS NOT YET BEEN FOUND)/SEX OFFENDERS (SEX OFFENDER CAN NOT BE KEPT IN PRISON AFTER 

SERVING MAXIMUM SENTENCE ON GROUND SUITABLE HOUSING HAS NOT YET BEEN FOUND)/MENTAL HYGIENE 
LAW  (SEX OFFENDER CAN NOT BE KEPT IN PRISON AFTER SERVING MAXIMUM SENTENCE ON GROUND SUITABLE 

HOUSING HAS NOT YET BEEN FOUND) 

  
CRIMINAL LAW, MENTAL HYGIENE LAW. 

  
SEX OFFENDER CAN NOT BE KEPT IN PRISON AFTER SERVING HIS MAXIMUM SENTENCE 

ON THE GROUND SUITABLE HOUSING HAD NOT YET BEEN FOUND. 
  

The Third Department, in a full-fledged opinion by Justice Lynch, determined a sex offender could not be kept in prison 
after he had served his maximum sentence on the ground that suitable housing had not yet been found: 
  

There is no dispute here that, due to petitioner's status as a risk level III sex offender, his release was subject to the 
mandatory condition that he have suitable housing located more than 1,000 feet from school grounds (see 
Executive Law § 259-c [14]...). Further, petitioner concedes that the Board of Parole (hereinafter the Board) was 
authorized to order, on January 15, 2015, that he be transferred to an RTF [residential treatment facility] (see Penal 
Law § 70.45 [3]; Correction Law § 73 [10]). In response to the petition, respondents explain that petitioner was 
assigned, but never actually transferred, to Woodbourne Correctional Facility, an RTF, due to an unspecified 
mental health condition ... . Accordingly, there is no dispute that petitioner remained confined in a maximum 
security correctional facility for more than eight months past the expiration of his three-year determinate sentence. 
Respondents provide no convincing authority for this unilateral decision, nor do we discern any. 

  
We have previously held that the Board has discretion to deny parole release to an inmate who has not secured an 
approved residence on his or her conditional release date ... . In contrast, we recently held that DOCCS does not 
have the authority to retain an inmate beyond the inmate's maximum expiration date in order to finalize the terms of 
PRS [postrelease supervision], because it was conclusively bound by the sentence and commitment order ... . ... 
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http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00027.htm
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[W]e find that when a risk level III sex offender reaches his or her maximum expiration date, DOCCS must release 
the individual to either an approved residence or to an RTF. Where an individual needs mental health treatment not 
otherwise available at an RTF, DOCCS must, prior to the release date, seek a court order authorizing continued 
hospitalization pursuant to Mental Hygiene Law article 9 or admission to a secure detention facility pursuant to 
Mental Hygiene Law article 10 (see Correction Law § 404). People ex rel. Green v Superintendent of Sullivan 
Corr. Facility, 2016 NY Slip Op 00417, 3rd Dept 1-21-16 

  
  

 
 
 
 
CRIMINAL LAW (DENIAL OF PAROLE BASED ON BEHAVIOR WHEN PETITIONER WAS DENIED MEDICATION FOR 

SCHIZOPHRENIA WAS IRRATIONAL)/PAROLE (DENIAL OF PAROLE BASED ON BEHAVIOR WHEN PETITIONER WAS DENIED 
MEDICATION FOR SCHIZOPHRENIA WAS IRRATIONAL)/MENTAL ILLNESS (DENIAL OF PAROLE BASED ON BEHAVIOR WHEN 

PETITIONER WAS DENIED MEDICATION FOR SCHIZOPHRENIA WAS IRRATIONAL) 

  

CRIMINAL LAW, PAROLE. 
  

DENIAL OF PAROLE WAS IRRATIONAL; PETITIONER'S PRISON RECORD WAS 
EXCEPTIONAL UNTIL HIS MEDICATION FOR TREATMENT OF SCHIZOPHRENIA WAS 

STOPPED. 
  

The Third Department affirmed Supreme Court's annulment of the Board of Parole's denial of petitioner's request for 
release on parole. Petitioner's record in prison was exceptional except for a four-month period during which his medication 
to treat schizophrenia was stopped. Once medication resumed, petitioner once again functioned well: 
  

The Board is charged with considering whether "there is a reasonable probability that, if [an] inmate is released, he 
[or she] will live and remain at liberty without violating the law, and that his [or her] release is not incompatible with 
the welfare of society and will not so deprecate the seriousness of his [or her] crime as to undermine respect for the 
law" (Executive Law § 259-i [2] [c] [A]). "The decision to grant parole release is discretionary, but the Board is 
required to consider certain guidelines in making its determination" ... . These guidelines include such factors as 
the inmate's institutional record, his or her release plans, the seriousness of the offense, and his or her prior 
criminal record (see Executive Law § 259-i [2] [c] [A] [i], [iii], [vii], [viii]; 9 NYCRR 8002.3 [a] [1], [3], [7], [8]). In 2011, 
the law was amended to further require that the Board's "review must include an instrument that measures 
rehabilitation and the likelihood of success on parole" (... see Executive Law §§ 259-c [4]; 259-i [2] [c]). The Board 
utilizes the COMPAS assessment to satisfy this requirement ... . * * * 
  
Considering this factual background, we agree with Supreme Court that the Board's determination was irrational 
... . Further, it was irrational to such a degree that it cannot withstand judicial scrutiny, despite the very limited 
scope of our review (see Executive Law § 259-i [5]...). As petitioner argues, a fair review of this record compels the 
conclusion that the determination to remove him from all medication for his mental illness led to a psychotic 
breakdown that rendered him unable to comply with prison regulations during the period when the disciplinary 
infractions occurred. To withhold petitioner's necessary medications was apparently an error of medical judgment. 
However, for the Board to then rely upon petitioner's conduct during the psychotic crisis that was thus precipitated 
as a primary ground for denying his release is so inherently unfair and unreasonable that it meets the high standard 
of "irrationality bordering on impropriety" warranting our intervention ... . To hold otherwise would, in effect, result in 
punishing petitioner with continued incarceration for the failure of prison officials to provide him with proper 
treatment for his mental illness — a result that we cannot sanction. Accordingly, we agree with Supreme Court that 
petitioner must be afforded a de novo hearing before the Board. Matter of Hawthorne v Stanford, 2016 NY Slip 
Op 00083, 3rd Dept 1-7-16 
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DEFAMATION 
 

 
 

DEFAMATION (MEDICAL PEER REVIEW AND COMMON INTEREST QUALIFIED PRIVILEGE APPLIED TO COMMENTS MADE IN 
CONNECTION OF TERMINATION OF PLAINTIFF'S HOSPITAL PRVILEGES)/QUALIFIED PRIVILEGE (DEFAMATION, MEDICAL 

PEER REVIEW AND COMMON INTEREST QUALIFIED PRIVILEGE APPLIED TO COMMENTS MADE IN CONNECTION OF 
TERMINATION OF PLAINTIFF'S HOSPITAL PRVILEGES)/MEDICAL PEER REVIEW QUALIFIED PRIVILEGE 

(DEFAMATION)/COMMON INTEREST QUALIFIED PRIVILEGE (DEFAMATION) 

  
DEFAMATION. 

  

HOSPITAL DEFENDANTS ENTITLED TO MEDICAL-PEER-REVIEW AND COMMON-
INTEREST QUALIFIED PRIVILEGE RE: COMMENTS MADE IN CONNECTION WITH THE 

TERMINATION OF PLAINITFF-PHYSICIAN'S HOSPITAL PRIVILEGES. 
  
The Second Department, reversing Supreme Court, determined defendant hospital and administrators were entitled to 
summary judgment dismissing plaintiff's defamation complaint. Plaintiff was a physician with privileges at 
defendant hospital. Based upon complaints about plaintiff's behavior, the hospital terminated plaintiff's hospital privileges 
pursuant to a recommendation of the hospital's credentials committee. The statements at issue were made before, during 
and after the administrative proceedings at the hospital. The Second Department determined the defendants were not 
entitled to absolute privilege for comments made during the meeting of the credentials committee because those 
proceedings were not judicial or quasi-judicial in nature. However, the defendants were entitled to qualified privilege for 
medical peer review proceedings pursuant to 42 USC 1111. With respect to comments made both prior to and during the 
meeting of the credentials committee, the Second Department found that a "qualified privilege of common interest" 
applied. The Second Department rejected Supreme Court's finding that plaintiff had raised a question of fact whether the 
defendants acted with malice (which would have removed the qualified privilege). With respect to comments made after 
the termination of plaintiff's hospital privileges, the Second Department found, based upon plaintiff's public comments, 
plaintiff was a limited-purpose public figure and there was no showing defendants' post-termination comments were made 
with actual malice.  Concerning the two types of qualified privilege which were found applicable, the court explained: 
  

The defendants established, prima facie, that they were entitled to a qualified privilege under 42 USC § 11111(a), 
part of the Health Care Quality Improvement Act, which creates a qualified privilege for information provided in 
medical peer review proceedings concerning the competence or professional conduct of a physician, "unless such 
information is false and the person providing it knew that such information was false" (42 USC § 11111[a][2]...) 

  
* * * With respect to [the] causes of action ... predicated upon allegedly defamatory statements made both during 
and prior to the Credentials Committee meeting, the defendants established, prima facie, that they were entitled to 
a qualified privilege of common interest ... , under state statutory law (see Public Health Law §§ 2805-j[2]; 2805-
m[3]; Education Law § 6527[3], [5]), and under [the hospital's] bylaws ... . Colantonio v Mercy Med. Ctr., 2016 NY 
Slip Op 00147, 2nd Dept 1-13-16 
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ENVIRONMENTAL LAW 
 

 ENVIRONMENTAL LAW (CONSERVATION EASEMENT, UNIQUE LAW APPLICABLE TO MODIFICATION OR 

EXTINGUISHMENT)/EASEMENTS (CONSERVATION EASEMENTS, UNIQUE LAW APPLICABLE TO MODIFICATION OR 
EXTINGUISHMENT)/CONSERVATION EASEMENTS (MODIFICATION OR EXTINGUISHMENT) 

  
ENVIRONMENTAL LAW, REAL PROPERTY. 

  
ACTION SEEKING RESCISSION OF A CONSERVATION EASEMENT RESTRICTING 

DEVELOPMENT ON UPSTATE LAND WITHIN THE NEW YORK CITY WATERSHED PROPERLY 
DISMISSED; UNIQUE LAW RE: MODIFICATION OR EXTINGUISHMENT OF A CONSERVATION 

EASEMENT EXPLAINED. 
  

In an action seeking rescission of a conservation easement which restricts development on upstate land within the 
watershed for New York City, the Third Department affirmed the dismissal of the complaint and explained the unique law 
which pertains to the modification or extinguishment of a conservation easement: 
  

"Conservation easements are of a character wholly distinct from the easements traditionally recognized at common 
law and are excepted from many of the defenses that would defeat a common-law easement" (... see ECL 49-0305 
[2], [5]...). Pursuant to ECL 49-0307 (1), "[a] conservation easement held by a not-for-profit conservation 
organization may only be modified or extinguished" (1) pursuant to the terms of the instrument creating the 
easement, (2) in a proceeding pursuant to RPAPL 1951, or (3) by eminent domain. Notably, ECL 49-0307 provides 
the exclusive means by which a conservation easement may be modified or extinguished (see ECL 49-0305 
[2]). Argyle Farm & Props., LLC v Watershed Agric. Council of the N.Y. City Watersheds, Inc., 2016 NY Slip 
Op 00559, 3rd Dept 1-28-16 

  
  
 

 
FAMILY LAW 

 
FAMILY LAW (GRANDMOTHER DID NOT DEMONSTRATE EXTRAORDINARY CIRCUMSTANCES JUSTIFYING CUSTODY OF 
GRANDCHILD)/CUSTODY (GRANDMOTHER DID NOT DEMONSTRATE EXTRAORDINARY CIRCUMSTANCES JUSTIFYING 

CUSTODY OF GRANDCHILD) 
  

FAMILY LAW. 
  

GRANDMOTHER DID NOT DEMONSTRATE EXTRAORDINARY CIRCUMSTANCES JUSTIFYING 
AWARD OF CUSTODY OF GRANDCHILD TO HER, ANALYTICAL PRINCIPLES EXPLAINED. 

  
The Third Department determined grandmother did not meet her burden of demonstrating extraordinary circumstances 
justifying the award of custody of the child to her. Family Court's award of joint custody to mother and father was affirmed. 
Mother had relinquished custody to grandmother as an emergency measure (due to domestic abuse) but had 
continuously worked to regain custody. The court explained the relevant analytical principles: 
  

It is well settled that, in the absence of extraordinary circumstances such as surrender, abandonment, persistent 
neglect, unfitness or an extended period of custody disruption, a parent has a claim of custody to his or her child 
superior to all others ... . Here, since no finding of extraordinary circumstances had previously been made, the 
grandmother bore "the heavy burden of first establishing the existence of extraordinary circumstances to overcome 
the . . . parents' superior right of custody" ... . Only upon such a showing would Family Court proceed to address 
the issue of the child's best interests ... . Relevant here, "a prolonged separation of the . . . parent and the child for 
at least [24] continuous months during which the parent voluntarily relinquished care and control of the child and 
the child resided in the household of [a] grandparent" may constitute a disruption of custody sufficient to 
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demonstrate extraordinary circumstances (Domestic Relations Law § 72 [2] [b]...). "An order placing a child in a 
nonparent's custody upon a parent's consent is neither a judicial finding nor an admission of extraordinary 
circumstances" ... . Moreover, if the parent spends the period of separation trying to regain custody of his or her 
child, that period would not necessarily support a finding of extraordinary circumstances ... . Matter of Elizabeth 
SS. v Gracealee SS., 2016 NY Slip Op 00068, 3rd Dept 1-7-16 

  

 
 
 
 

FAMILY LAW (FINAL ORDERS OF PROTECTION ISSUED ON THE COURT'S OWN MOTION WITHOUT FOLLOWING STATUTORY 
PROCEDURE VACATED)/ORDERS OF PROTECTION (FAMILY COURT, FINAL ORDERS OF PROTECTION ISSUED ON THE 

COURT'S OWN MOTION WITHOUT FOLLOWING STATUTORY PROCEDURE VACATED) 

  
FAMILY LAW. 

  
FINAL ORDERS OF PROTECTION ISSUED ON THE COURT'S OWN MOTION WITHOUT 
FOLLOWING THE PROCEDURE REQUIRED BY FAMILY COURT ACT 154-c VACATED. 

  
The Third Department determined Family Court did not follow the statutory procedure for issuing final orders of protection. 
Although a court may issue a temporary order of protection on its own motion without following the procedure, it may not 
do so for final orders: 
  

... Family Ct Act § 154-c (3) provides, in relevant part: "No order of protection may direct any party to observe 
conditions of behavior unless: (i) the party requesting the order of protection has served and filed a petition or 
counter-claim in accordance with article four, five, six or eight of this act and, (ii) the court has made a finding on 
the record that such party is entitled to issuance of the order of protection which may result from a judicial finding of 
fact, judicial acceptance of an admission by the party against whom the order was issued or judicial finding that the 
party against whom the order is issued has given knowing, intelligent and voluntary consent to its issuance" 
(emphasis added). Although a Family Court can issue a temporary order of protection on its own motion and, in so 
doing, it would "not [be] required to follow all of the ordinary procedural requirements" (... see Family Ct Act § 828 
[1] [a]), where, as here, the court enters a final order of protection, it is required to observe the procedural steps set 
forth in Family Ct Act § 154-c (3) ... . Indeed, Family Ct Act § 154-c (3) was amended in 1998 "to incorporate, 
explicitly, federal minimum due-process requirements regarding judicial findings as a prerequisite to issuing orders 
of protection, to ensure that such orders are given full faith and credit by courts of other jurisdictions" ...  

  
Here, although there was an exchange of proposed terms for mutual orders of protection, the mother clearly 
indicated that she did not consent to the orders containing the terms that Family Court ultimately adopted on its 
own motion or admit any pertinent allegations set forth in the father's family offense petition ... . Nor did Family 
Court conduct an examination of the factual basis of the parties' family offense petitions or make a finding that the 
terms objected to by the mother were "reasonably necessary" to protect the parties or their children ... . Matter of 
Daniel W. v Kimberly W., 2016 NY Slip Op 00070, 3rd Dept 1-7-16 
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FAMILY LAW (EQUITABLE ESTOPPEL DID NOT APPLY TO PETITIONER'S REQUEST FOR AN ORDER OF 

FILIATION)/EQUITABLE ESTOPPEL (FAMILY LAW, EQUITABLE ESTOPPEL DID NOT APPLY TO PETITIONER'S REQUEST FOR 
AN ORDER OF FILIATION)/FILIATION, ORDER OF (EQUITABLE ESTOPPEL DID NOT APPLY TO PETITIONER'S 

REQUEST)/PATERNITY (EQUITABLE ESTOPPEL DID NOT APPLY TO PETITIONER'S REQUEST FOR AN ORDER OF FILIATION) 
  

FAMILY LAW. 
  

DOCTRINE OF EQUITABLE ESTOPPEL DID NOT APPLY TO PETITIONER'S REQUEST FOR AN 
ORDER OF FILIATION, CRITERIA EXPLAINED. 

  
The Third Department affirmed Family Court's finding that the doctrine of equitable estoppel did not apply to petitioner's 
application for an order of filiation. Equitable estoppel is triggered when the party seeking an order of filiation has 
acquiesced in the development of a parent-child relationship with another man. Here, although the child recognized some 
persons as "father figures" no parent-child relationship had developed with any single person: 
  

"The doctrine of equitable estoppel is a defense in a paternity proceeding which, among other applications, 
precludes a man . . . from asserting his paternity when he acquiesced in the establishment of a strong parent-child 
bond between the child and another man" ... . The party asserting application of the doctrine — here, the attorney 
for the children — "has the initial burden of establishing a prima facie case to support that claim" ... . Assuming that 
burden is met, the burden then shifts to the nonmoving party — here, petitioner — to establish that it would be in 
the best interests of the children to order the genetic marker test ... . 

  
... [W]e agree with Family Court that application of the doctrine of equitable estoppel is not warranted here. 
Although the children's therapist testified on direct (and respondent testified on rebuttal) that the girls do not 
recognize petitioner as their father, "[n]oticeably absent from the record is any indication that [another identified 
individual] played a significant role in raising, nuturing or caring for [respondent's children]" ... . To the contrary, 
both the therapist and respondent acknowledged that the children identified a number of individuals as "father 
figures" in their lives ... . Hence, establishing petitioner's paternity would not disrupt an existing parent-child 
relationship between the children and another individual ... . Matter of Patrick A. v Rochelle B., 2016 NY Slip Op 
00079, 3rd Dept 1-7-16 
 
 
 
 
 
 
FAMILY LAW (GOOD CAUSE FOR EXTENSION OF ORDER OF PROTECTION WAS DEMONSTRATED, CRITERIA 

EXPLAINED)/ORDERS OF PROTECTION (FAMILY COURT, CRITERIA FOR DEMONSTRATION OF GOOD CAUSE FOR AN 
EXTENSION EXPLAINED) 

  

FAMILY LAW. 
  

GOOD CAUSE FOR A FIVE-YEAR EXTENSION OF AN ORDER OF PROTECTION WAS 
DEMONSTRATED, CRITERIA EXPLAINED. 

  
The Second Department, reversing Family Court, in a full-fledged opinion by Justice Chambers, determined petitioner had 
made showing of "good cause" for the extension of an order of protection, and the court ordered a five-year extension. 
The court took the opportunity to define "good cause" in this context: 
  

... [I]n determining whether good cause has been established, courts should consider, but are not limited by, the 
following factors: the nature of the relationship between the parties, taking into account their former relationship, 
the circumstances leading up to the entry of the initial order of protection, and the state of the relationship at the 
time of the request for an extension; the frequency of interaction between the parties; any subsequent instances of 
domestic violence or violations of the existing order of protection; and whether the current circumstances are such 
that concern for the safety and well-being of the petitioner is reasonable ... . * * * 
  
The petitioner stated that, because they have a child in common, the parties continue to interact. They come into 
contact during litigation over custody and visitation issues and when they exchange the child at the drop-off 
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location at the police station. The respondent also has a history of assaulting the petitioner, and their on-going 
discord continues. There is no evidence in the record to suggest that the petitioner's more serious allegations were 
contrived. Moreover, it is undisputed that, since the entry of the subject order of protection, the respondent has 
pleaded guilty in the Criminal Court to disorderly conduct, and the Criminal Court has issued a two-year order of 
protection in favor of the petitioner. Therefore, it is clear from the record that the petitioner's fear that the 
respondent may stalk, harass, or attack her is well-founded, and that the unavoidable interactions between the 
parties may subject her to a reoccurrence of violence ... . Matter of Molloy v Molloy, 2016 NY Slip Op 00366, 2nd 
Dept 1-20-16 

  
 
 
 
 
 

 
FAMILY LAW (AGREEMENT WHICH WAS PART OF A FOREIGN ISLAMIC DIVORCE DECREE PROPERLY ENFORCED UNDER 

DOCTRINE OF COMITY)/COMITY (AGREEMENT WHICH WAS PART OF FOREIGN ISLAMIC DIVORCE DECREE PROPERLY 
ENFORCED IN SUPREME COURT) 

  

FAMILY LAW, CIVIL PROCEDURE. 
  

AGREEMENT WHICH WAS PART OF A FOREIGN ISLAMIC DIVORCE DECREE PROPERLY 
ENFORCED UNDER THE DOCTRINE OF COMITY. 

  
The Second Department determined an agreement, called a mahr agreement, which was part of a foreign Islamic divorce 
decree and which called for the payment to the wife of $250,000, was properly enforced by Supreme Court under the 
doctrine of comity: 
  

"Although not required to do so, the courts of this State generally will accord recognition to the judgments rendered 
in a foreign country under the doctrine of comity which is the equivalent of full faith and credit given by the courts to 
judgments of our sister States" ... . Comity should be extended to uphold the validity of a foreign divorce decree 
absent a showing of fraud in its procurement or that recognition of the judgment would do violence to a strong 
public policy of New York ... . Moreover, in extending comity to uphold the validity of a foreign divorce decree, New 
York courts will generally recognize all the provisions of such decrees, including any agreement which may have 
been incorporated therein, unless modification is required by reason of some compelling public policy ... . 

  
Here, the mahr agreement, although not acknowledged in accordance with Domestic Relations Law § 236(B)(3), 
was signed by the parties and two witnesses, as well as the Imam of the Islamic Cultural Center of New York. 
Under the circumstances presented, the Supreme Court properly recognized so much of the foreign judgment of 
divorce as incorporated the mahr agreement under the principles of comity, as no strong public policy of New York 
was violated thereby ... . Badawi v Alesawy, 2016 NY Slip Op 00317, 2nd Dept 1-20-16 

  

 
 
 
 

FAMILY LAW (PRENUPTIAL AGREEMENT, WIFE'S OVERREACHING CAUSE OF ACTION SEEKING TO SET ASIDE THE 
AGREEMENT SHOULD HAVE BEEN DISMISSED)/CONTRACT LAW (PRENUPTIAL AGREEMENT, WIFE'S OVERREACHING 

CAUSE OF ACTION SEEKING TO SET ASIDE THE AGREEMENT SHOULD HAVE BEEN DISMISSED)/PRENUPTIAL AGREEMENT 
(WIFE'S OVERREACHING CAUSE OF ACTION SEEKING TO SET ASIDE THE AGREEMENT SHOULD HAVE BEEN DISMISSED) 

  
FAMILY LAW, CONTRACT LAW. 

  
DESPITE THE HUSBAND'S EXTRAORDINARY WEALTH, THE WIFE'S OVERREACHING CAUSE 

OF ACTION SEEKING TO SET ASIDE THE PRENUPTIAL AGREEMENT SHOULD NOT HAVE 
SURVIVED SUMMARY JUDGMENT. 

  
The First Department, in a full-fledged opinion by Justice Richter, over a full-fledged concurring opinion and a full-fledged 
dissenting opinion, determined the wife's action to set aside a prenuptial agreement, on the ground of overreaching, 
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should have been dismissed. The fact that the husband's net worth allegedly was $188 million in 2013, and the resulting 
contrast between what the husband could afford to provide and what the prenuptial agreement called for, among several 
other factors, raised a question of fact about "overreaching" in the eyes of the dissent. The arguments raised in the three 
opinions are too lengthy and detailed to fairly summarize here. On the issue of overreaching, the majority wrote: 
  

Here, the wife's motion did not challenge the prenuptial agreement on the ground that it is the product of coercion, 
duress or fraud. Nor did the wife argue that the agreement's terms as a whole are unconscionable. Rather, her only 
claim was that the agreement is manifestly unfair due to the husband's overreaching ... . Although no actual fraud 
need be shown to set aside the agreement on this ground, the challenging party must show overreaching in the 
execution, such as the concealment of facts, misrepresentation, cunning, cheating, sharp practice, or some other 
form of deception ... . In addition, the challenging party must show that the overreaching resulted in terms so 
manifestly unfair as to warrant equity's intervention ... .  

  
Judged by these standards, the wife has failed to meet her heavy burden to set aside the prenuptial agreement. No 
issue of fact exists as to whether the husband engaged in overreaching during the negotiations leading up to the 
execution of the agreement. The agreement was the product of on-and-off discussions that took place over the 
course of more than a year and a half. Although initially the parties negotiated by themselves, about midway 
through, the wife retained the services of a partner in a prominent matrimonial firm. Negotiations continued by the 
parties and their attorneys, with draft agreements exchanged and terms modified. Both the fact that the wife was an 
active participant in the negotiations, and was the one who was pushing to get the agreement signed, are hard to 
reconcile with her current claim of overreaching. Gottlieb v Gottlieb, 2016 NY Slip Op 00613, 1st Dept 1-28-16 
 
 
 
 
 
 

FAMILY LAW (JUVENILE DELINQUENCY ADJUDICATION BASED ON PROVIDING OF FALSE PEDIGREE INFORMATION 
PROPER)/JUVENILE DELINQUENCY (ADJUDICATION BASED ON PROVIDING FALSE PEDIGREE INFORMATION 

PROPER)/SUPPRESSION (SUPPRESSION OF JUVENILE'S PROVIDING FALSE PEDIGREE PROPERLY 
DENIED)/EVIDENCE (SUPPRESSION OF JUVENILE'S PROVIDING FALSE PEDIGREE PROPERLY DENIED) 

  
FAMILY LAW, EVIDENCE, JUVENILE DELINQUENCY. 

  
SUPPRESSION OF JUVENILE'S PROVIDING FALSE NAME AND DATE OF BIRTH TO POLICE 

OFFICER PROPERLY DENIED; JUVENILE DELINQUENCY ADJUDICATION BASED UPON THE 
FALSE PEDIGREE INFORMATION PROPER. 

  
The First Department, over an extensive dissent, determined suppression of the juvenile's giving a false name and date of 
birth when asked for that information by a police officer was properly denied. The juvenile was warned by the officer that 
providing false pedigree information would result in a false personation charge (a class B misdemeanor). The juvenile was 
in fact found to have committed an act which, if committed by an adult, would constitute false personation. The court 
further determined the sentence of probation was the least restrictive alternative consistent with the juvenile's needs. The 
dissent focused on the propriety of the sentence. With respect to the denial of the suppression motion, the court 
explained: 
  

The court properly denied appellant's motion to suppress her statement to the police, in which she gave a false 
name and date of birth, resulting in the false personation charge (Penal Law § 190.23). The police had probable 
cause to believe appellant was a runaway ... . The then 14-year-old appellant, who appeared to be as young as 13, 
was alone in a PATH station in New Jersey, but she vaguely claimed to live in "upstate" New York. In addition, she 
had a bruised eye and was wearing provocative clothing, suggesting the possibility of some kind of sexual 
exploitation. The police were entitled to ask pedigree questions without Miranda warnings, even though an officer 
warned appellant, as required by the false personation statute, that providing false information would result in an 
additional charge ... . Matter of Christy C., 2016 NY Slip Op 00095, 1st Dept 1-12-16 
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FORECLOSURE 
 
 

FORECLOSURE (FORECLOSURE OF REVERSE MORTGAGE MAY BE BASED ON HOMEOWNER'S FAILURE TO MAKE HAZARD 
INSURANCE PAYMENTS)/MORTGAGES (FORECLOSURE OF REVERSE MORTGAGE MAY BE BASED ON HOMEOWNER'S 

FAILURE TO MAKE HAZARD INSURANCE PAYMENTS)/REVERSE MORTGAGES (FORECLOSURE OF REVERSE MORTGAGE 
MAY BE BASED ON HOMEOWNER'S FAILURE TO MAKE HAZARD INSURANCE PAYMENTS)/REVERSE 

MORTGAGES (FORECLOSURE OF REVERSE MORTGAGE MAY BE BASED ON HOMEOWNER'S FAILURE TO MAKE HAZARD 
INSURANCE PAYMENTS) 

  
FORECLOSURE. 

  
FORECLOSURE OF A REVERSE MORTGAGE CAN BE BASED UPON HOMEOWNER'S 

FAILURE TO MAKE HAZARD INSURANCE PAYMENTS. 
  

The Third Department determined summary judgment should not have been granted to defendant homeowner in a 
reverse-mortgage foreclosure action. Foreclosure proceedings were started because defendant did not make hazard 
insurance payments. Plaintiff bank made those payments on her behalf. The Third Department held that the relevant 
regulations allowed plaintiff bank to make the hazard insurance payments, but did not require it to do so. Foreclosure, 
therefore, can be based upon defendant's failure to make the payments: 
  

Defendant was obliged to "pay all property charges consisting of taxes, ground rents, flood and hazard insurance 
premiums, and special assessments" under the terms of the loan documents (24 CFR 206.205 [a]), and those 
documents contemplate that foreclosure is an available remedy for her failure to perform such an obligation (see 24 
CFR 206.27 [b] [6]; [c] [2] [iii])[FN1]. Supreme Court nevertheless held that plaintiff was precluded from seeking 
foreclosure by 24 CFR 206.205 (c), which provides that "[i]f the mortgagor fails to pay the property charges in a 
timely manner, and has not elected to have the mortgagee make the payments, the mortgagee may make the 
payment for the mortgagor and charge the mortgagor's account" (emphasis added). Language such as "may" 
should ordinarily be read as permissive, "and mandatory effect is given to [it] only when required by the context of 
the [regulation], the facts surrounding its [promulgation], or the purposes sought to be served thereby" (McKinney's 
Cons Laws of NY, Book 1, Statutes § 177 [b]). The context of 24 CFR 206.205 gives no reason to believe that 
mandatory effect should be afforded to its discretionary language and, contrary to the conclusion of Supreme 
Court, neither does the purpose underlying the federal regulatory scheme. The scheme in question is intended to 
enable the Secretary to provide insurance for reverse mortgages that will facilitate the offering of such mortgages 
to elderly homeowners by lenders which, in turn, will allow the homeowners to monetize their accumulated home 
equity (see 12 USC § 1715z-20 [a]; 24 CFR 206.1). This actual goal runs against an interpretation of the regulation 
that would prevent a mortgagee from pursuing whatever permissible remedy it deems appropriate to recover 
unpaid carrying costs and, indeed, adopting that reading could well have a chilling effect on the willingness of 
lenders to offer reverse mortgages. We therefore read 24 CFR 206.205 (c) as allowing, but not requiring, plaintiff to 
pay carrying charges owed by defendant rather than resorting to foreclosure ... . Onewest Bank, FSB v 
Smith, 2016 NY Slip Op 00092, 3rd Dept 1-7-16 
 
 
 

  
FORECLOSURE (BANK DID NOT NEGOTIATE IN GOOD FAITH RE: MANDATORY FORECLOSURE SETTLEMENT 

CONFERENCE)/CIVIL PROCEDURE (BANK DID NOT NEGOTIATE IN GOOD FAITH IN MANDATORY FORECLOSURE 
SETTLEMENT CONFERENCE) 

  

FORECLOSURE, CIVIL PROCEDURE. 
  

BANK DID NOT NEGOTIATE IN GOOD FAITH IN THE CPLR 3408 MANDATORY 
FORECLOSURE SETTLEMENT CONFERENCE, CERTAIN SANCTIONS PROPERLY IMPOSED. 

  
The Second Department determined Supreme Court properly found the bank did not negotiate in a mortgage foreclosure 
settlement conference (CPLR 3408(f)) in good faith and properly imposed certain sanctions on the bank: 
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Pursuant to CPLR 3408(f), the parties at a mandatory foreclosure settlement conference are required to negotiate 
in good faith to reach a mutually agreeable resolution (see CPLR 3408[f]...). " The purpose of the good faith 
requirement [in CPLR 3408] is to ensure that both plaintiff and defendant are prepared to participate in a 
meaningful effort at the settlement conference to reach resolution'" ... . To conclude that a party failed to negotiate 
in good faith pursuant to CPLR 3408(f), a court must determine that "the totality of the circumstances demonstrates 
that the party's conduct did not constitute a meaningful effort at reaching a resolution" ... . 

  
Here, contrary to the Bank's contention, the totality of the circumstances support the Supreme Court's conclusion 
that it failed to negotiate in good faith. The homeowner's submissions demonstrated that the Bank, among other 
things, engaged in dilatory conduct by "making piecemeal document requests, providing contradictory information, 
and repeatedly requesting documents which had already been provided" ... . The Bank failed to offer any evidence 
in opposition to the homeowner's motion and did not controvert the homeowner's account of the mandatory 
settlement negotiations. Accordingly, under the circumstances, the Supreme Court properly concluded that the 
Bank violated CPLR 3408(f) by failing to negotiate in good faith ... . LaSalle Bank, N.A. v Dono, 2016 NY Slip Op 
00340, 2nd Dept 1-20-16 

 
  
  

FRAUD 
  

 
FRAUD (FRAUD CAUSE OF ACTION DUPLICATIVE OF CONTRACT CAUSES OF ACTION)/FRAUD (ALLEGATIONS DID NOT 

MEET PLEADING REQUIREMENTS)/CONTRACT LAW (FRAUD CAUSE OF ACTION DISMISSED AS DUPLICATIVE OF 
CONTRACT CAUSES OF ACTION)/CIVIL PROCEDURE (FRAUD ALLEGATIONS DID NOT MEET PLEADING REQUIREMENTS) 

  
FRAUD, CIVIL PROCEDURE. 

  
FRAUD CAUSES OF ACTION DID NOT MEET PLEADING REQUIREMENTS. 

  
The Second Department determined a fraud cause of action against defendant Ballard was duplicative of contract causes 
of action, and another fraud cause of action against other defendants did not meet pleading requirements. The court 
explained the applicable law: 
  

... [T]he alleged misrepresentations set forth in the causes of action alleging fraud against Ballard ... are not 
sufficiently distinct from the claims that Ballard breached that contract so as to constitute separate causes of action 
... . Not only did the fraud causes of action asserted against Ballard arise out of identical circumstances as the 
causes of action alleging breach of contract, but they were based upon identical allegations, and did not allege that 
a misrepresentation resulted in any loss independent of the damages allegedly incurred for breach of contract; 
indeed, the damages sought were identical ... . ... 
  
A cause of action to recover damages for fraud requires allegations of: (1) a false representation of fact, (2) 
knowledge of the falsity, (3) intent to induce reliance, (4) justifiable reliance, and (5) damages ... . Moreover, 
pursuant to CPLR 3016(b), where a cause of action is based upon fraud or aiding and abetting fraud, the 
"circumstances constituting the wrong" must be "stated in detail." Here, inasmuch as the causes of action alleging 
fraud against [three of the defendants] contained only bare and conclusory allegations, without any supporting 
detail, they failed to satisfy the requirements of CPLR 3016(b). Doukas v Ballard, 2016 NY Slip Op 00474, 2nd 
Dept 1-27-16 
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FRAUD (OUT-OF-POCKET DAMAGES REQUIREMENT)/DAMAGES (FRAUDULENT INDUCEMENT CAUSE OF ACTION MUST BE 
SUPPORTED BY ALLEGATIONS OF OUT OF POCKET LOSS)/CONTRACT LAW (FRAUDUENT INDUCEMENT CAUSE OF ACTION 
MUST BE SUPPORTED BY ALLEGATIONS OF OUT OF POCKET LOSS)/EMPLOYMENT LAW (FRAUDULENT INDUCEMENT, AT 

WILL EMPLOYEE CANNOT RECOVER AS DAMAGES COMPENSATION EMPLOYEE WOULD HAVE RECEIVED IN THE 
FUTURE BUT FOR THE FRAUD) 

  

FRAUD, DAMAGES, CONTRACT LAW, EMPLOYMENT LAW. 
  

PLAINTIFF'S INABILITY TO SHOW ACTUAL OUT-OF-POCKET LOSS REQUIRED DISMISSAL 
OF THE FRAUDULENT-INDUCEMENT CAUSE OF ACTION. 

  
The First Department, over a two-justice dissent, determined the complaint alleging fraudulent inducement was properly 
dismissed for failure to allege out-of-pocket damages. Plaintiff was hired as an at will employee to develop a ramen 
cuisine for defendant restaurant chain (Chipotle). Plaintiff subsequently learned defendant had entered an agreement with 
another chef to develop ramen cuisine, the deal had fallen apart and would probably end in litigation. Plaintiff alleged, had 
he known about the undisclosed agreement with another chef he would not have entered the agreement with Chipotle. 
Although it was anticipated at the outset plaintiff would work for defendant for three years, and thereafter be entitled to 
certain specified additional compensation, plaintiff was an at will employee and had been compensated for the work he 
completed before he was terminated. Therefore, the First Department held, plaintiff could not demonstrate the out-of-
pocket loss required for a "fraudulent inducement" cause of action: 
  

The facts alleged, even when viewed in a light most favorable to plaintiff, do not give rise to a reasonable inference 
that he sustained calculable damages based on defendants' actions. Plaintiff's employment was at will, and he has 
no claim of reasonable reliance on representations concerning continued employment ... . Any claim that he was 
deprived of the promised Chipotle stock cannot succeed, given that is undisputed that the express terms of the 
parties' agreement required him to be an employee for three years. Nor can he seek damages based on the 
alleged profits that would have been realized had there been no fraud. When a claim sounds in fraud, the measure 
of damages is governed by the "out-of-pocket" rule, which states that the measure of damages is "indemnity for the 
actual pecuniary loss sustained as the direct result of the wrong" ... . In other words, damages are calculated to 
compensate plaintiffs for what they lost because of the fraud, not for what they might have gained in the absence of 
fraud ... . Additionally, plaintiff's claim that he would have received better remuneration had he partnered with a 
different entity is inherently speculative and would require any factfinder to engage in conjecture ... . Connaughton 
v Chipotle Mexican Grill, Inc., 2016 NY Slip Op 00273, 1st Dept 1-19-16 

  
 

 

 
FREEDOM OF INFORMATION LAW (FOIL) 

 
  

FREEDOM OF INFORMATION LAW [FOIL] (TRADE SECRET EXEMPTION DOES NOT REQUIRE PROOF DISCLOSURE WOULD 
RESULT IN COMPETITIVE INJURY)/TRADE SECRETS (TO BE EXEMPT FROM FOIL DISCLOSURE, PROOF DISCLOSURE 

WOULD RESULT IN COMPETITIVE INJURY NOT REQUIRED) 

  
FREEDOM OF INFORMATION LAW (FOIL), TRADE SECRETS. 

  
TRADE SECRET EXEMPTION DOES NOT REQUIRE PROOF DISCLOSURE WOULD RESULT IN 

COMPETITIVE INJURY. 
  
The Third Department, in a full-fledged opinion by Justice Rose, determined the exemption from disclosure under the 
Freedom of Information Law (FOIL) for trade secrets did not require a showing that disclosure of the trade secrets would 
result in substantial competitive injury. Rather, the statute, Public Officers Law 87 (2) (d), provides two distinct exemptions 
from disclosure: one for bona fide trade secrets and one for documents which, if disclosed, would cause substantial 
injury to the competitive position of the owner of the documents. Supreme Court's finding that the exemption for trade 
secrets did not require proof of injury to competitive position was upheld. There are strict criteria in place for determining 
whether information constitutes a bona fide trade secret. Applying those criteria, Supreme Court properly determined that 
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several documents provided by petitioner (Verizon) to the Department of Public Service were exempt from FOIL 
disclosure as bona fide trade secrets: 
  

As pertinent here, Public Officers Law § 87 (2) (d) protects from FOIL disclosure "all records" that "are trade 
secrets or are submitted to an agency by a commercial enterprise or derived from information obtained from a 
commercial enterprise and which if disclosed would cause substantial injury to the competitive position of the 
subject enterprise." Respondents argue that this language unambiguously indicates that the Legislature intended to 
create a single FOIL exemption for all types of confidential commercial information imparted to an agency — 
including trade secrets — and to subject all such information to the same showing of substantial competitive injury. 
* * * 
  
Our courts have long recognized "[t]he importance of trade secret protection and the resultant public benefit" ... , 
and have developed a fact-intensive inquiry to determine whether specific commercial information is a bona fide 
trade secret worthy of such protection. First, it must be established that the information in question is a "'formula, 
pattern, device or compilation of information which is used in one's business, and which gives [one] an opportunity 
to obtain an advantage over competitors who do not know or use it'" ... . Second, if the information fits this general 
definition, then an additional factual determination must be made 

  
"concerning whether the alleged trade secret is truly secret by considering: (1) the extent to which the 
information is known outside of the business; (2) the extent to which it is known by employees and others 
involved in the business; (3) the extent of measures taken by the business to guard the secrecy of the 
information; (4) the value of the information to the business and its competitors; (5) the amount of effort or 
money expended by the business in developing the information; [and] (6) the ease or difficulty with which the 
information could be properly acquired or duplicated by others" ... . 

  
Inasmuch as an entity seeking to establish the existence of a bona fide trade secret must make a sufficient 
showing with respect to each of these factors, we agree with Supreme Court that it is wholly unnecessary and 
overly burdensome to require the entity to then make a separate showing that FOIL disclosure of the trade secret 
would cause substantial injury to its competitive position.  Matter of Verizon N.Y., Inc. v New York State Pub. 
Serv. Commn.2016 NY Slip Op 00239, 3rd Dept 1-14-16 

 
 

 
 

HUMAN RIGHTS LAW 
 
 

HUMAN RIGHTS LAW (REFUSAL TO ALLOW SAME-SEX MARRIAGE ON PETITIONER'S PROPERTY CONSTITUTED AN 
UNLAWFUL DISCRIMINATORY PRACTICE)/CONSTITUTIONAL LAW (REFUSAL TO ALLOW SAME-SEX MARRIAGE ON 

PETITIONERS' PROPERTY DID NOT VIOLATE PETITIONERS' RIGHTS TO FREE EXERCISE OF RELIGION, FREE SPEECH OR 
EXPRESSIVE ASSOCIATION)/SAME-SEX MARRIAGE (REFUSAL TO ALLOW VIOLATED HUMAN RIGHTS LAW)/PLACE OF 

PUBLIC ACCOMMODATION (DEFINED FOR PURPOSES OF UNLAWFUL DISCRIMINATION UNDER THE HUMAN RIGHTS LAW) 

  
  

HUMAN RIGHTS LAW, CONSTITUTIONAL LAW. 
  

PETITIONERS, WHO HELD CATERED EVENTS, INCLUDING WEDDINGS, AT THEIR FARM, 
COMMITTED AN UNLAWFUL DISCRIMINATORY PRACTICE WHEN THEY REFUSED TO 

ALLOW RESPONDENTS' SAME-SEX MARRIAGE AT THE FARM. 
  
The Third Department, in a full-fledged opinion by Justice Peters, determined the State Division of Human Rights (SDHR) 
properly found petitioners (the Giffords) discriminated against respondents (the McCarthys) by refusing to hold the 
McCarthys' same-sex marriage at the Giffords' farm (Liberty Ridge). The Giffords held catered events on their farm, 
including weddings. The Third Department held the farm was "a place of public accommodation" within the meaning of the 
Human Rights Law (Executive law 290 [3]) and was therefore subject to the statutory prohibition of "unlawful 
discriminatory practice[s]" in "a place of public accommodation." The federal and state constitutional arguments raised by 
the owners of the farm  (free exercise of religion, free speech, compelled speech and expressive association) were 
discussed in detail and rejected. SDHR's award of $1500 each to the respondents, and the imposition of a $10,000 civil 
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penalty on the Giffords was upheld. With respect to the definition of "a place of public accommodation," the court 
explained: 
  

Executive Law § 292 (9) "defines 'place of public accommodation, resort or amusement' inclusively and 
illustratively, not specifically, and sets forth an extensive list of examples of places within the statute" ... . Such term 
includes "establishments dealing with goods or services of any kind" and "any place where food is sold for 
consumption on the premises" (Executive Law § 292 [9]). Over the years, the statutory definition has been 
expanded repeatedly, "provid[ing] a clear indication that the Legislature used the phrase place of public 
accommodation 'in the broad sense of providing conveniences and services to the public' and that it intended that 
the definition of place of accommodation should be interpreted liberally" ... . 

  
Here, Liberty Ridge's wedding facilities fall comfortably within the broad definition of "place of public 
accommodation." It is undisputed that petitioners open Liberty Ridge to the public as a venue for wedding 
ceremonies and receptions and offer several wedding-related event services in connection therewith. Indeed, the 
only wedding-related service that Liberty Ridge does not provide is an officiant for the wedding ceremony. The 
couples who contract to wed at Liberty Ridge's facilities are members of the general public who, like the 
McCarthys, may be attracted to the farm by its broadly disseminated advertisements and website. The fact that the 
wedding ceremonies occur on private property and pursuant to a written contract does not, as petitioners contend, 
remove Liberty Ridge's facilities from the reach of the Human Rights Law; the critical factor is that the facilities are 
made available to the public at large... . Matter of Gifford v McCarthy, 2016 NY Slip Op 00230, 3rd Dept 1-14-16 

 
 

 
 
 

INSURANCE LAW 
 

 

INSURANCE LAW (NO DISCLAIMER NECESSARY WHERE INJURY CAUSED BY ACTIVITY OUTSIDE THE SCOPE OF THE 
POLICY)/DISCLAIMERS (INSURANCE LAW, NO DISCLAIMER NECESSARY WHERE INJURY CAUSED BY ACTIVITY OUTSIDE 
THE SCOPE OF THE POLICY)/EXCLUSIONS FROM COVERAGE (INSURANCE LAW, IF AN INSURER SEEKS TO ENFORCE A 

POLICY EXCLUSION, TIMELY DISCLAIMER REQUIRED)/DISCLAIMERS (IF AN INSURER SEEKS TO ENFORCE A POLICY 
EXCLUSION, TIMELY DISCLAIMER IS REQUIRED) 

  
INSURANCE LAW. 

  
HERE DISCLAIMERS WERE UNNECESSARY BECAUSE THE ACTIVITY WHICH LED TO 

INJURY WAS NOT WITHIN THE OVERALL SCOPE OF THE POLICY-COVERAGE; HAD THE 
DISCLAIMERS BEEN BASED UPON AN EXCLUSION FROM COVERAGE, AS OPPOSED TO 

THE OVERALL SCOPE OF THE COVERAGE, THEY WOULD HAVE BEEN INVALID AS 
UNTIMELY. 

  
The First Department determined the declarations page of defendant's insurance policy described what the policy 
covered, not exclusions from what otherwise would be covered. The distinction was crucial because the insurer was late 
in disclaiming coverage. If the disclaimers had been based upon an exclusion from coverage, the disclaimers would have 
been invalid as untimely. But because the disclaimers were based on the scope of the coverage of the policy, the 
disclaimers were unnecessary. Here it was deemed that injury from falling concrete during demolition of a chimney was 
outside the scope of the policy, which was limited to: (1) carpentry — interior ... ; (2) dry wall or wallboard Installation" ... ; 
(3) contractors — subcontracted work — in connection with construction, reconstruction, repair or erection of 
buildings  ... ; and (4) contractors — subcontracted work — in connection with construction, reconstruction, repair or 
erection of buildings  ... uninsured/underinsured ... : 
  

"Disclaimer pursuant to section 3420(d) [now § 3420(d)(2)] is unnecessary when a claim falls outside the scope of 
the policy's coverage portion. Under those circumstances, the insurance policy does not contemplate coverage in 
the first instance, and requiring payment of a claim upon failure to timely disclaim would create coverage where it 
never existed. By contrast, disclaimer pursuant to section 3420(d) is necessary when denial of coverage is based 
on a policy exclusion without which the claim would be covered" ... . 
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... [T]he subject policy's classification limitations of coverage merely define the activities that were included within 
the scope of coverage "in the first instance" ... and do not constitute exclusions from coverage that would otherwise 
exist. Stated otherwise, the relevant policy language of ... the declarations page states the activities that are 
covered. If the loss in question did not arise from activities within the classifications set forth on the declarations 
page, then coverage is lacking "by reason of lack of inclusion" ... , and "the policy as written could not have covered 
the liability in question under any circumstances" ... . Black Bull Contr., LLC v Indian Harbor Ins. Co., 2016 NY 
Slip Op 00002, 1st Dept 1-5-16 

 
 
 

LABOR LAW 
 
 

LABOR LAW (DEFINITION OF EMPLOYEE INCLUDES PERMISSION TO WORK, HERE ALLEGATION EMPLOYEE WAS TOLD 
NOT WORK RAISED ISSUE OF FACT ON LIABILITY)/EMPLOYEE (LABOR LAW DEFINITION INCLUDES REQUIREMENT THAT 

EMPLOYEE HAVE PERMISSION TO WORK) 

  
LABOR LAW. 

  
ALLEGATION PLAINTIFF WAS TOLD NOT TO WORK ON THE DAY HE FELL FROM A 

SCAFFOLD PRECLUDED SUMMARY JUDGMENT IN PLAINTIFF'S FAVOR; THE DEFINITION OF 
EMPLOYEE INCLUDES PERMISSION TO WORK. 

  
The Second Department, reversing Supreme Court, determined defendants had raised a triable issue of fact about 
whether plaintiff had their permission to work when plaintiff fell from a scaffold. The definition of an employee under the 
Labor Law includes "permission to work." Here the defendants alleged plaintiff was specifically told not to work until 
certain demolition work was done: 
  

The Labor Law defines "employee" as "a mechanic, workingman or laborer working for another for hire" (Labor Law 
§ 2[5]), and "employed" as "permitted or suffered to work" (Labor Law § 2[7]). "To come within the special class for 
whose benefit absolute liability is imposed upon contractors, owners, and their agents to furnish safe equipment for 
employees under section 240 of the Labor Law, a plaintiff must demonstrate that he was both permitted or suffered 
to work on a building or structure and that he was hired by someone, be it owner, contractor or their agent" 
... . Aslam v Neighborhood Partnership Hous. Dev. Fund Co., Inc., 2016 NY Slip Op 00316, 2nd Dept 1-20-16 

 
 
 
 
 
 

LABOR LAW (LEANING TO THE SIDE OF A NON-DEFECTIVE LADDER WAS THE SOLE PROXIMATE CAUSE OF 
INJURY)/PROXIMATE CAUSE (LABOR LAW, PLAINTIFF'S MISPOSITION OF A NON-DEFECTIVE LADDER WAS THE SOLE 

PROXIMATE CAUSE OF INJURY) 

  
LABOR LAW. 

  
PLAINTIFF'S LEANING TO THE SIDE OF A NON-DEFECTIVE LADDER WAS THE SOLE 

PROXIMATE CAUSE OF INJURY. 
  

The Second Department determined summary judgment was properly granted to defendants in a Labor Law 240 (1) 
cause of action. Plaintiff was using an A-frame ladder which was not defective. Plaintiff was injured when he leaned to the 
side of the ladder and the ladder tipped and the plaintiff fell. It was the act of reaching to the side, not a defective ladder, 
which was the proximate cause of plaintiff's injury: 
  

"Labor Law § 240(1) imposes a nondelegable duty upon owners, lessees that control the work performed, and 
general contractors to provide safety devices necessary to protect workers from risks inherent in elevated work 
sites" ... . "To recover on a cause of action pursuant to Labor Law § 240(1), a plaintiff must demonstrate that there 
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was a violation of the statute, and that the violation was a proximate cause of the accident" ... . "Where there is no 
statutory violation, or where the plaintiff is the sole proximate cause of his or her own injuries, there can be no 
recovery under Labor Law § 240(1)" ... . 

  
Here, the defendants established their prima facie entitlement to judgment as a matter of law dismissing the cause 
of action alleging a violation of Labor Law § 240(1) insofar as asserted against each of them. Their submissions 
demonstrated, prima facie, that the injured plaintiff improperly positioned and misused the ladder, which was the 
sole proximate cause of his injuries ... . Scofield v Avante Contr. Corp., 2016 NY Slip Op 00493, 2nd Dept 1-27-
16 

  
 
 
 
 
 

 LABOR LAW (PLAINTIFF COMPELLED TO SUBMIT TO EXAMINATION BY DEFENSE VOCATIONAL REHABILITATION 

EXPERT)/NEGLIGENCE (PLAINTIFF COMPELLED TO SUBMIT TO EXAMINATION BY DEFENSE VOCATIONAL REHABILITATION 
EXPDERT)/CIVIL PROCEDURE (PLAINTIFF COMPELLED TO SUBMIT TO EXAMINATION BY DEFENSE VOCATIONAL 

REHABILITATION EXPERT)/VOCATIONAL REHABILITATION EXPERT (LABOR LAW, PLAINTIFF COMPELLED TO SUBMIT TO 
EXAMINATION BY DEFENSE VOCATIONAL REHABILITATION EXPERT)/DISCLOSURE (LABOR LAW, PLAINTIFF COMPELLED 

TO SUBMIT TO EXAMINATION BY DEFENSE VOCATIONAL REHABILITATION EXPERT) 

  
  

LABOR LAW, NEGLIGENCE, CIVIL PROCEDURE. 
  

PLAINTIFF COMPELLED TO SUBMIT TO EXAMINATION BY DEFENDANT'S VOCATIONAL 
REHABILITATION EXPERT. 

  
The Third Department, overruling its own precedent, determined plaintiff, in this Labor Law 200, 240(1) and 241(6) 
action, could properly be compelled to submit to an examination by defendant's vocational rehabilitation expert: 
  

CPLR 3101 "broadly mandates full disclosure of all matter material and necessary in the prosecution and defense 
of an action" ... . "The words 'material and necessary' as used in [CPLR] 3101 must 'be interpreted liberally to 
require disclosure, upon request, of any facts bearing on the controversy which will assist preparation for trial by 
sharpening the issues and reducing delay and prolixity'" ... . To properly exercise such discretion, a trial court must 
balance the need for discovery "against any special burden to be borne by the opposing party" ... . If the trial court 
has engaged in such balancing, its determination will not be disturbed in the absence of an abuse of discretion ... . 
  
... While we previously held that there is "no statutory authority to compel the examination of an adverse party by a 
nonphysician vocational rehabilitation specialist" ... , the Court of Appeals has since confirmed that the mandate for 
broad disclosure is not necessarily limited by the more specific provision of the CPLR that allows a defendant to 
demand that a plaintiff submit to a physical or mental examination "by a designated physician" (CPLR 3121 [a]) 
where his or her medical condition is at issue ... . Accordingly, the circumstances of a case may allow such a 
demand even in the absence of express statutory authority ... . We agree with the conclusion reached by the other 
Departments that such circumstances are not limited to those cases where a plaintiff has retained a vocational 
rehabilitation expert to establish damages, although, generally, such testing "might well be unduly burdensome"... .  
  
... [Plaintiff] placed his ability to work in controversy by claiming that, as a result of his injuries, he suffered loss of 
future wages and reduced earning capacity and by testifying at his examination before trial that his future career 
opportunities were limited ... . Hayes v Bette & Cring, LLC, 2016 NY Slip Op 00090, 3rd Dept 1-7-16 
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LABOR LAW (SUMMARY JUDGMENT ON LABOR LAW 240 (1) CAUSE OF ACTION SUPPORTED BY NON-DEFECTIVE A-FRAME 
LADDER WHICH FELL OVER WITH PLAINTIFF HOLDING ON TO IT AFTER PLAINTIFF WAS JOLTED WITH ELECTRICITY) 

  

LABOR LAW. 
  

THE FACT THAT A (NON-DEFECTIVE) A-FRAME LADDER FELL OVER WHILE PLAINTIFF 
HELD ON TO IT AFTER PLAINTIFF WAS JOLTED WITH ELECTRICITY JUSTIFIED SUMMARY 

JUDGMENT ON PLAINTIFF'S LABOR LAW 240 (1) CAUSE OF ACTION. 
  
The First Department, over an extensive concurring memorandum, reversing Supreme Court, determined plaintiff was 
entitled to summary judgment on his Labor Law 240 (1) cause of action. Plaintiff was standing on an A-frame ladder when 
he was jolted by contact with an electric wire and the ladder fell over as plaintiff held on to it. There was no evidence the 
ladder was defective. The majority held the fact the ladder was not secured to something, and therefore fell over while 
plaintiff was hanging on to it, demonstrated the failure to provide plaintiff with an adequate safety device. The concurring 
memorandum argued plaintiff's fall from a non-defective ladder was not enough to justify summary judgment, but rather 
the fall from the ladder after contact with electricity raised a question of fact about the adequacy of the safety 
devices provided. The majority wrote: 
  

Here, plaintiff was injured when he was jolted by the electrical charge and although he hung onto the ladder, 
because it was not secured to something stable, it and he fell to the ground ... . The lack of a secure ladder is a 
violation of Labor Law § 240(1), and is a proximate cause of the accident ... . Nazario v 222 Broadway, LLC, 2016 
NY Slip Op 00251, 1st Dept 1-14-16 

 

 

 

 

 
LABOR LAW (STACKED FRAMES WHICH FELL OVER NOT AN ELEVATION RISK)/LABOR LAW (STACKED FRAMES WHICH 

FELL OVER SUPPORTED LABOR LAW 246 (1) CAUSE OF ACTION) 

  
LABOR LAW. 

  
STACKED SCAFFOLDING FRAMES WHICH TOPPLED ONTO PLAINTIFF DID NOT 

CONSTITUTE AN ELEVATION RISK, LABOR LAW 240 (1) CAUSE OF ACTION PROPERLY 
DISMISSED; LABOR LAW 241 (6) CAUSE OF ACTION, BASED UPON CODE PROVISION 

REQUIRING SAFE, STABLE STORAGE OF BUILDING MATERIALS, PROPERLY SURVIVED. 
  

  
Scaffolding frames had been stacked vertically against a column on ground level. Plaintiff, Hebbard, was injured when he 
attempted to move a frame and other frames toppled onto him. The Third Department determined the accident was not 
the result of an "elevation risk" and therefore would not support a Labor Law 240 (1) cause of action. However the Labor 
Law 241 (6) cause of action was supported by an industrial code provision requiring safe, stable storage of building 
materials: 
  

Here, Hebbard was six feet tall. The frames were about the same height as Hebbard and they were located on the 
same level as him. He was engaged in moving them from one place on the garage floor to another place on the 
same floor and did so by carrying one at a time. As he picked up one frame, other frames also located on the same 
level tipped over. Under the circumstances and in light of recent precedent, the Labor Law § 240 (1) cause of 
action was properly dismissed. 
  
... Elements of a viable Labor Law § 241 (6) cause of action include "the violation of a regulation setting forth a 
specific standard of conduct applicable to the working conditions which existed at the time of the injury and that the 
violation was the proximate cause of the injury" ... . "The Industrial Code should be sensibly interpreted and applied 
to effectuate its purpose of protecting construction laborers against hazards in the workplace" ... . 
  
The relevant regulation provides: "All building materials shall be stored in a safe and orderly manner. Material piles 
shall be stable under all conditions and so located that they do not obstruct any passageway, walkway, stairway or 
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other thoroughfare" (12 NYCRR 23-2.1 [a] [1]). Hebbard v United Health Servs. Hosps., Inc., 2016 NY Slip Op 
00248, 3rd Dept 1-14-16 

  
 

LANDLORD-TENANT 
 

 
 

LANDLORD-TENANT (MOTION TO VACATE EXECUTED WARRANT OF EVICTION PROPERLY GRANTED)/EVICTION (MOTION 
TO VACATE EXECUTED WARRANT OF EVICTION PROPERLY GRANTED) 

  
LANDLORD-TENANT. 

  
MOTION TO VACATE THE EXECUTED WARRANT OF EVICTION PROPERLY GRANTED. 

  
The First Department, over an extensive concurrence by Justice Saxe, determined Civil Court properly granted tenant's 
post-eviction motion to vacate the warrant of eviction and restore the tenant to possession. The tenant was disabled and 
had trouble securing the emergency rental assistance to cover the arrears. Eventually the landlord was paid in full and the 
costs of the eviction were reimbursed. The concurrence expressed concern over the validity of the relevant precedent and 
the need for landlords to essentially lend money at no interest to low-income tenants "who rely on the slow process of 
obtaining grants and supplemental payments to cover their rent." With respect to the authority to vacate an executed 
warrant of eviction, the court wrote: 
  

We reject the landlord's contention, premised on RPAPL 749(3), that the Civil Court lacked the authority to grant 
the tenant's post-eviction motion ... . "[T]he Civil Court may, in appropriate circumstances, vacate the warrant of 
eviction and restore the tenant to possession even after the warrant has been executed" ... . Here, the Civil Court 
providently exercised its discretion, as the record shows that the long-term, disabled tenant "did not sit idly by[,]" 
but instead made appreciable payments towards his rental arrears and "engaged in good faith efforts to secure 
emergency rental assistance to cover the arrears" ... . Moreover, the tenant has paid the rental arrears for the unit 
and the landlord's costs for the underlying proceeding ..., and the record shows that the delays in payment were, to 
a certain extent, attributable to others, including the landlord ... . Matter of Lafayette Boynton Hsg. Corp. v 
Pickett, 2016 NY Slip Op 00253, 1st Dept 1-14-16 

 
 
 
 
  

 LANDLORD-TENANT (SURRENDER BY OPERATION OF LAW)/SURRENDER BY OPERATION OF LAW (LANDLORD-TENANT) 

  
LANDLORD-TENANT. 

  
LANDLORD ACCEPTED TENANT'S SURRENDER OF THE PREMISES BY OPERATION OF 

LAW, CRITERIA EXPLAINED. 
  

The Third Department, affirming Supreme Court, found plaintiffs-landlord had accepted defendant-tenant's surrender of 
the premises by operation of law. The tenant, upon sufficient notice to the landlord, had moved most of its operation to a 
new location but continued to pay rent. The landlord then rented parts of the premises to two new tenants and changed 
the locks so defendant could not access the premises. At that point the tenant stopped paying rent and the landlord sued 
for the rent for the remaining portion of the lease. The court explained the elements of "surrender by operation of law:" 
  

"A surrender by operation of law occurs when the parties to a lease both do some act so inconsistent with the 
landlord-tenant relationship that it indicates their intent to deem the lease terminated" ... . A surrender by operation 
of law is inferred from the conduct of the parties, namely, the tenant's abandonment of the demised premises and 
the landlord's acceptance thereof; whether a surrender by operation of law has occurred in a particular case is 
generally a factual determination ... . 
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Here, defendant established that plaintiffs relet parts of the premises without notice to defendant and refused to 
provide defendant with a key to the remaining premises, after having changed the locks. Plaintiffs also placed all 
the utility accounts in their own names. Plaintiffs' assertion that a question of fact was raised as to whether there 
was construction in the leased premises precluding defendant's use is unavailing. By their own account, plaintiffs 
refused to provide defendant with new keys and access to the "area in question" due to "ongoing construction" and 
liability concerns. Whether or not plaintiffs were simply replacing a generator outside the leased premises does not 
alter their refusal to allow defendant access to the premises. Nor do we overlook the fact that, in their complaint, 
plaintiffs seek to recover the full rent payable under the lease, without offset for rent received from the two new 
tenants ... . Fragomeni v Aim Servs., Inc., 2016 NY Slip Op 00563, 3rd Dept 1-28-16 

 
 
 
 
 

LANDLORD-TENANT (RENTAL PERMIT FROM TOWN WAS CONDITION PRECEDENT TO LEASE)/MUNICIPAL LAW (TOWN 
CODE RENTAL PERMIT IS CONDITION PRECEDENT TO LEASE)/CONTRACT LAW (TOWN CODE RENTAL PERMIT IS 

CONDITION PRECEDENT TO LEASE)/STATUTES (TOWN CODE PROVISION REQUIRING RENTAL PERMIT CREATED A 
PRIVATE RIGHT OF ACTION TO RESCIND LEASE AND RECOUP RENT PAID) 

  
LANDLORD-TENANT, CONTRACT LAW, MUNICIPAL LAW, STATUTES. 

  
RENTAL PERMIT REQUIRED BY TOWN CODE WAS A CONDITION PRECEDENT TO 
THE LEASE; CODE PROVISION CREATED A PRIVATE RIGHT OF ACTION TO SEEK 

RESCISSION OF THE LEASE AND RETURN OF RENT PAID. 
  
The Second Department determined plaintiffs-lessees were entitled to bring a private action (pursuant to a provision of the 
town code) to rescind a lease, and were entitled to rescission and return of the paid rent. After paying $216,000 to lease 
defendant's residential property for approximately 3 1/2 months, the plaintiffs learned defendant did not have a rental 
permit required by section 270 of the town code. The code provision was enacted to address overcrowding in properties 
rented for the summer. The Second Department held the code provision created a private right of action and the rental 
permit was a condition precedent to any lease. With respect to the private right of action, the court wrote: 
  

Where, as here, a statute "does not explicitly provide for a private cause of action, recovery may be had under the 
statute only if a legislative intent to create such a right of action is fairly implied' in the statutory provisions and their 
legislative history" ... . This inquiry involves three factors: " (1) whether the plaintiff is one of the class for whose 
particular benefit the statute was enacted; (2) whether recognition of a private right of action would promote the 
legislative purpose; and (3) whether creation of such a right would be consistent with the legislative scheme'" ... . 
The third factor is often noted to be the "most important" ... . Where, as here, the legislature clearly contemplated 
administrative enforcement of the statute, " [t]he question then becomes whether, in addition to administrative 
enforcement, an implied private right of action would be consistent with the legislative scheme'"... .  
  
The plaintiffs satisfied the first and second factors here. Town Code § 270 is intended to benefit the occupants of 
rental properties in the Town of Southampton by requiring owners to obtain a valid rental permit as a condition 
precedent to the collection of rent (see Town Code § 270-13). Moreover, the legislative purpose is promoted by 
preventing owners from profiting from the rental of properties that are overcrowded, substandard, or otherwise 
violate State and Town laws. 
  
The third factor, requiring that a private cause of action under a statute be consistent with the legislative scheme, 
has also been satisfied. As the Supreme Court correctly observed, Town Code § 270 is directed toward protecting 
the health, safety, and well-being of persons renting homes in the Town of Southampton. In that regard, Town 
Code § 270-6 requires that prior to the issuance of a rental permit, the enforcement authority must "make an on-
site inspection of the proposed rental property" to ensure that the property "complies with the New York State 
Uniform Fire Prevention and Building Code and the Code of the Town of Southampton" (Town Code § 270-6). 
Although Town Code § 270 is intended to be enforced by designated Town officials and provides for penalties and 
fines, "without the threat of recoupment of rent, aside from the possibility of administrative enforcement, there is no 
incentive for a landlord to obtain a license, which is an overriding concern of the Town" ... . Ader v Guzman, 2016 
NY Slip Op 00137, 2nd Dept 1-13-16 
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MUNICIPAL LAW 
 
 

MUNICIPAL LAW (UNDER CITY CHARTER MAYOR DID NOT HAVE POWER TO ABOLISH A CIVIL SERVICE 
POSITION)/CHARTERS (CITY CHARTER, MAYOR CAN NOT EXCEED POWERS AUTHORIZED IN CHARTER)/CIVIL SERVICE 

(ONLY BODY WHICH HAS THE POWER TO CREATE A CIVIL SERVICE POSITION CAN ABOLISH IT) 

  
MUNICIPAL LAW. 

  
UNDER THE CITY CHARTER, THE MAYOR DID NOT HAVE THE POWER TO ABOLISH A CIVIL 

SERVICE POSITION; ONLY THE BODY EMPOWERED TO CREATE THE POSITION CAN 
ABOLISH IT. 

  
The Second Department, affirming Supreme Court, determined the city charter did not give the mayor the authority to 
abolish a civil service position. Only the Board of Estimate and Apportionment had the power to create the position at 
issue, therefore only the Board could abolish the position: 
  

The questions that may be raised in a CPLR article 78 proceeding include "whether a determination was made in 
violation of lawful procedure, was affected by an error of law or was arbitrary and capricious or an abuse of 
discretion" (CPLR 7803[3]...). Here, the Supreme Court correctly concluded that the Mayor did not have the 
authority to unilaterally abolish the position of part-time code enforcement officer. The City Charter grants the 
Middletown Board of Estimate and Apportionment the power to create civil service positions in Middletown, by 
providing that it "shall fix the powers and duties and regulate the salaries and compensation of all city officers and 
employees" (City Charter § 64). Although the City Charter authorizes the Mayor, with certain limitations, to suspend 
[*2]an employee for cause (see City Charter § 54), there is nothing in the City Charter conferring upon the Mayor 
the authority to unilaterally abolish civil service employment positions. "The general rule, when not qualified by 
positive law, is that the power which creates an office may abolish it in its discretion and this rule applies to 
municipal offices created by the act of some municipal body" ... . Having been granted the power to create civil 
service employment positions in Middletown, it is the Board of Estimate and Apportionment, and not the Mayor, 
that is vested with the power to abolish them ... . Matter of Moser v Tawil, 2016 NY Slip Op 00501, 2nd Dept 1-
27-16 

 
 
 
 
 
 

MUNICIPAL LAW (COUNTY CHARTER TRUMPS ADMINISTRATIVE CODE)/COUNTIES (COUNTY CHARTER TRUMPS 
ADMINISTRATIVE CODE)/CHARTERS (COUNTY CHARTER TRUMPS ADMINISTRATIVE CODE)/UNIONS (COUNTY CHARTER 

TRUMPS POLICE COLLECTIVE BARGAINING AGREEMENT)/PUBLIC EMPLOYEES (COUNTY CHARTER TRUMPS COLLECTIVE 
BARGAINING AGREEMENT)/COLLECTIVE BARGAINING AGREEMENTS (COUNTY CHARTER TRUMPS POLICE COLLECTIVE 

BARGAINING AGREEMENT)/POLICE (COUNTY CHARTER TRUMPS COLLECTIVE BARGAINING AGREEMENT) 

  
MUNICIPAL LAW, UNIONS. 

  
COUNTY CHARTER CONTROLLED WHERE THERE WAS A CONFLICT BETWEEN THE 

CHARTER AND AN ADMINISTRATIVE CODE PROVISION RE: ARBITRATION OF POLICE 
DISCIPLINARY MATTERS. 

  
The Second Department determined the county did not have the authority to enter into an agreement with the police union 
(PBA) to arbitrate certain police disciplinary matters. The county charter vested the power to discipline police in the police 
commissioner. The charter provision was deemed controlling. Therefore the administrative code provision allowing the 
binding arbitration of disciplinary matters was properly repealed by a local law subsequently enacted by the county: 
  

... [S]ince the County Charter vested the power to discipline members of the Nassau County Police Department 
exclusively with the Commissioner of Police, the County Legislature's attempt to divest the Commissioner of a 
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portion of that disciplinary authority by amending the County Administrative Code to allow for binding arbitration of 
certain disciplinary matters created a conflict between the code and the charter, and, in the face of such a conflict, 
the charter controlled ... . Therefore, the court properly concluded that the County Legislature's enactment of 
section 8-13.0(e) of the Nassau County Administrative Code was invalid, and that the subsequent repeal of section 
8-13.0(e) of the County Administrative Code by Local Law No. 9-2012 of the County of Nassau was proper and 
should not be enjoined. Moreover, as the County Legislature expressly committed disciplinary authority over the 
Nassau County Police Department to the Commissioner of Police, collective bargaining over disciplinary matters 
was prohibited ... . Carver v County of Nassau, 2016 NY Slip Op 00466, 2nd Dept 1-27-16 

 
 
 

NEGLIGENCE 
 

 

NEGLIGENCE (CAUSES OF ACTION AGAINST PROMOTERS OF MUSIC FESTIVAL RE: FAILURE TO CURTAIL USE OF DRUGS 
AND FAILURE TO PROVIDE ADEQUATE MEDICAL FACILITIES SURVIVED MOTIONS TO DISMISS)/MUSIC 

FESTIVALS (NEGLIGENCE CAUSES OF ACTION AGAINST PROMOTERS OF MUSIC FESTIVAL RE: FAILURE TO CURTAIL USE 
OF DRUGS AND FAILURE TO PROVIDE ADEQUATE MEDICAL FACILITIES SURVIVED MOTIONS TO DISMISS)/DRUG USE 

(NEGLIGENCE CAUSES OF ACTION AGAINST PROMOTERS OF MUSIC FESTIVAL RE: FAILURE TO CURTAIL USE OF DRUGS 
AND FAILURE TO PROVIDE ADEQUATE MEDICAL FACILITIES SURVIVED MOTIONS TO DISMISS)/MEDICAL 

FACILITIES (NEGLIGENCE CAUSES OF ACTION AGAINST PROMOTERS OF MUSIC FESTIVAL RE: FAILURE TO CURTAIL USE 
OF DRUGS AND FAILURE TO PROVIDE ADEQUATE MEDICAL FACILITIES SURVIVED MOTIONS TO DISMISS) 

  
NEGLIGENCE. 

  
CAUSES OF ACTION ALLEGING PROMOTERS OF A MUSIC FESTIVAL NEGLIGENTLY FAILED 

TO CURTAIL THE USE OF DRUGS AT THE FESTIVAL AND NEGLIGENTLY FAILED TO 
PROVIDE ADEQUATE EMERGENCY MEDICAL FACILITIES AT THE FESTIVAL PROPERLY 

SURVIVED MOTIONS TO DISMISS. 
  
The Third Department determined plaintiff stated causes of action sounding in negligence against the promoters of a 
music festival, called Camp Bisco. Plaintiff's daughter, Bynum, ingested a harmful substance at the festival. The complaint 
alleged defendants failed to take adequate measures to prevent the use of drugs at the festival and failed to make sure 
there were adequate emergency medical facilities at the festival: 
  

Mass gathering permittees, such as defendants, "have a common-law duty to minimize foreseeable dangers on 
their property, including the criminal acts of third parties" ... . "The scope of that duty is defined according to the 
likelihood that such behavior will occur and endanger [attendees] based on past experience" ... . Accepting as true 
plaintiff's allegations that defendants knew or should have known of the widespread presence and use of illegal 
drugs at this annual festival, known as Camp Bisco, we find that plaintiff has adequately stated a cause of action 
for negligence based on defendants' alleged failure to exercise reasonable care in curtailing the use of illegal drugs 
on the festival grounds. 

  
As for plaintiff's separate cause of action for negligence based upon defendants' alleged failure to provide 
adequate onsite emergency medical services, defendants, as mass gathering permittees, had a clear duty to 
provide such services pursuant to the State Sanitary Code (see 10 NYCRR 7-4.3 [n]; 18.3 [b]; 18.4 [a]). According 
to plaintiff's allegations, defendants knew that Camp Bisco had increased in size every year and that, in 2011, over 
26,000 people were in attendance. Plaintiff further asserts that, despite their apparent knowledge, defendants 
circumvented their duty to provide the proper level of medical services at the festival by misrepresenting to the 
relevant permitting authorities that the maximum attendance for the 2012 edition of Camp Bisco attended by 
Bynum would be just 12,000 people (see 10 NYCRR 18.4 [a] [1], [2]). Accepting plaintiff's further statement that 
defendants' provision of inadequate medical services was a proximate cause of Bynum's injuries, we find that these 
allegations state a cognizable theory of negligence as well ... . Bynum v Keber, 2016 NY Slip Op 00093, 3rd Dept 
1-7-16 
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NEGLIGENCE (GOLFER ASSUMED RISK OF SLIPPING ON GOLF COURSE PATH)/ASSUMPTION OF RISK (GOLFER ASSUMED 

RISK OF SLIPPING ON GOLF COURS PATH) 

  
NEGLIGENCE. 

  
GOLFER ASSUMED THE RISK OF SLIPPING ON A WET RAILROAD TIE WHICH LINED A PATH 

ON THE GOLF COURSE. 
  

The Second Department, reversing Supreme Court, determined plaintiff golfer assumed the risk of slipping on a wet 
railroad tie which lined a path on the golf course: 
  

Among the risks inherent in participating in a sport are the risks involved in the construction of the field, and any 
open and obvious conditions of the place where the sport is played ... . 

  
"[A]wareness of risk is not to be determined in a vacuum. It is, rather, to be assessed against the background of the 
skill and experience of the particular plaintiff" ... . Moreover, "[i]t is not necessary to the application of assumption of 
risk that the injured plaintiff [had] foreseen the exact manner in which his or her injury occurred, so long as he or 
she is aware of the potential for injury of the mechanism from which the injury results" ... . While participants are not 
deemed to have assumed the risks of concealed or unreasonably increased risks ... , if "the risks are fully 
comprehended or obvious and the plaintiff has consented to them, the defendant has satisfied its only duty of care 
which is to make the conditions as safe as they appear to be" ... . Bryant v Town of Brookhaven, 2016 NY Slip 
Op 00323, 2nd Dept 1-20-16 

  

 
 
 
  

NEGLIGENCE (REAR-END COLLISIONS, ANALYTICAL CRITERIA)/REAR-END COLLISIONS (ANALYTICAL CRITERIA FOR 
LIABILITY) 

  
NEGLIGENCE. 

  
ANALYTICAL CRITERIA FOR DETERMINING LIABILITY IN A REAR-END COLLISION CASE 

CLEARLY EXPLAINED. 
  
The Second Department, reversing Supreme Court, determined plaintiff was entitled to summary judgment in this rear-
end collision case. The court offered a clear, succinct explanation of the analytical criteria: 
  

"When the driver of an automobile approaches another automobile from the rear, he or she is bound to maintain a 
reasonably safe rate of speed and control over his vehicle, and to exercise reasonable care to avoid colliding with 
the other vehicle" (... see Vehicle and Traffic Law § 1129[a]...). A rear-end collision with a stopped or stopping 
vehicle establishes a prima facie case of negligence on the part of the operator of the rear vehicle, requiring that 
operator to come forward with evidence of a nonnegligent explanation for the collision in order to rebut the 
inference of negligence ... . A nonnegligent explanation may include evidence of a mechanical failure, a sudden, 
unexplained stop of the vehicle ahead, an unavoidable skidding on wet pavement, or any other reasonable cause 
... .  

  
Here, on his motion for summary judgment on the issue of liability, the plaintiff established his prima facie 
entitlement to judgment as a matter of law by submitting an affidavit in which he stated that his vehicle was stopped 
when it was struck in the rear... . In opposition, the defendant failed to submit evidence either denying the plaintiff's 
allegations or offering a nonnegligent explanation for the collision ... . Binkowitz v Kolb, 2016 NY Slip Op 00462, 
2nd Dept 1-27-16 
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NEGLIGENCE (QUESTION OF FACT WHETHER HOTEL DEFENDANT VICARIOUSLY LIABLE FOR NEGLIGENCE OF 
SNOWMOBILE TOUR GUIDE UNDER APPARENT AGENCY THEORY)/AGENCY (QUESTION OF FACT WHETHER HOTEL 
DEFENDANT VICARIOUSLY LIABLE FOR NEGLIGENCE OF SNOWMOBILE TOUR GUIDE UNDER APPARENT AGENCY 

THEORY) 
  

NEGLIGENCE, AGENCY. 
  

QUESTION OF FACT WHETHER HOTEL DEFENDANTS WERE VICARIOUSLY LIABLE FOR THE 
NEGLIGENCE OF A SNOWMOBILE TOUR GUIDE UNDER AN APPARENT AGENCY THEORY. 

  
The Third Department affirmed the denial of the hotel defendants' motion for summary judgment. Plaintiff was severely 
injured and her husband was killed when the snowmobile they were using was struck by a car. The hotel promoted 
snowmobile tours. All the arrangements for the tour were made by the plaintiffs and hotel personnel. The actual tour was 
conducted by Adirondack Snowmobile Rental (ASR). The tour guide, driving the lead snowmobile, crossed a road without 
waiting for plaintiff and plaintiff's decedent, who were following. Plaintiff and plaintiff's decedent were struck by a car when 
they attempted to cross the road. The Third Department determined plaintiff had stated a cause of action in negligence 
against the hotel defendants, alleging the hotel defendants were vicariously liable for the negligence of ASR under an 
apparent agency theory: 
  

... "[I]t is fundamental to the principal/agent relationship that [a principal] is liable to a third person for the wrongful 
or negligent acts . . . of its agent when made within the general or apparent scope of the agent's authority" ... . To 
establish a negligence claim based upon an apparent agency theory, a plaintiff must show evidence of "words or 
conduct of the principal . . . communicated to a third party, which give rise to a reasonable belief and appearance 
that the agent possesses authority to [act on the principal's behalf]" ... . 

  
Here, the evidence includes a screenshot of the resort's website that can be read to suggest that snowmobiling is a 
service provided by defendants' agents or employees, as it is listed among the winter activities available on the 
premises. ... [P]laintiff stated that she and decedent only dealt with the resort staff in organizing the tour and had 
never heard of ASR prior to the tour's commencement. Viewing this evidence in a light most favorable to plaintiff as 
the nonmoving party, we find that Supreme Court properly denied the portion of defendants' motion seeking 
dismissal of plaintiff's negligence claim based upon the doctrine of apparent agency. In our view, defendants' 
promotional materials, together with the testimony regarding the overall experience that defendants and their staff 
strive to provide for guests of the resort, create a question of fact as to whether plaintiff could have reasonably 
believed that ASR possessed the authority to conduct the snowmobile tour as defendants' agent ... . Taylor v The 
Point at Saranac Lake, Inc., 2016 NY Slip Op 00247, 3rd Dept 1-14-16 

  
  
  

 
 
 
  

NEGLGENCE (TORT LIABILITY ARISING FROM CONTRACT, AND INTERVENING, SUPERSEDING CAUSE OF INJURY 
EXPLAINED)/CONTRACT LAW (TORT LIABILITY TO THIRD PERSONS EXPLAINED)/INTERVENING, SUPERSEDING CAUSE OF 

INJURY (CRITERIA EXPLAINED)/SUPERSEDING CAUSE OF INJURY (CRITERIA EXPLAINED) 

  
NEGLIGENCE, CONTRACT LAW. 

  
QUESTION OF FACT WHETHER DEFENDANT-CONTRACTOR LAUNCHED AN INSTRUMENT 
OF HARM AND WHETHER THERE WAS AN INTERVENING, SUPERSEDING CAUSE OF THE 

INJURY, CRITERIA FOR BOTH EXPLAINED. 
  

The Third Department, reversing Supreme Court, determined defendant-contractor's motion for summary judgment should 
not have been granted. Defendant contracted with the NYS Department of Transportation (DOT) to do roadwork. Plaintiff 
alleged the roadwork caused the car in which he was a passenger to go airborne. The Third Department found that the 
alleged excessive speed attributed to the driver of the car was not unforeseeable as a matter of law. Therefore, there was 
a question of fact whether the speed was the superseding cause of the accident. The court explained the law re: tort 
liability to third persons arising from contract, and an intervening, superseding cause of injury: 
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... "[A] party who enters into a contract to render services may be said to have assumed a duty of care — and thus 
be potentially liable in tort — to third persons: (1) where the contracting party, in failing to exercise reasonable care 
in the performance of his [or her] duties, launches a force or instrument of harm; (2) where the plaintiff detrimentally 
relies on the continued performance of the contracting party's duties[;] and (3) where the contracting party has 
entirely displaced the other party's duty to maintain the premises safely" ... . "The general rule is that '[a] builder or 
contractor is justified in relying upon the plans and specifications which he [or she] has contracted to follow unless 
they are so apparently defective that an ordinary builder of ordinary prudence would be put upon notice that the 
work was dangerous and likely to cause injury'" * * * 
  
... "[W]here the acts of a third person intervene between the defendant's conduct and the plaintiff's injury, the 
causal connection is not automatically severed. In such a case, liability turns upon whether the intervening act is a 
normal or foreseeable consequence of the situation created by the defendant's negligence. If the intervening act is 
extraordinary under the circumstances, not foreseeable in the normal course of events, or independent of or far 
removed from the defendant's conduct, it may well be a superseding act which breaks the causal nexus" ... . 
Whether an intervening act is a superseding cause is generally a question of fact, but there are circumstances 
where it may be determined as a matter of law ... . Dunham v Ketco, Inc., 2016 NY Slip Op 00082, 3rd Dept 1-7-
16 
 
 
 
 
 

NEGLIGENCE (OPERATOR OF STUDY-ABROAD PROGRAM OWED DUTY OF CARE TO INJURED STUDENT)/DUTY OF CARE 
(OPERATOR OF STUDY-ABROAD PROGRAM OWED DUTY OF CARE TO INJURED STUDENT)/EVIDENCE (DEFENDANT DID 

NOT PROVIDE AFFIRMATIVE EVIDENCE OF ABSENCE OF CAUSATION IN ITS SUMMARY JUDGMENT MOTION, BURDEN ON 
THAT ISSUE NEVER SHIFTED TO PLAINTIFF)/SUMMARY JUDGMENT (DEFENSE MOTION FOR SUMMARY JUDGMENT MUST 

SUBMIT AFFIRMATIVE PROOF ON ISSUE OF CAUSATION OF INJURY, ABSENT AFFIRMATIVE PROOF BURDEN NEVER 
SHIFTED TO PLAINTIFF ON THAT ISSUE) 

  
  

NEGLIGENCE, EVIDENCE, CIVIL PROCEDURE. 
  

DEFENDANT, WHICH OPERATED A STUDY-ABROAD PROGRAM, OWED A DUTY OF CARE TO 
INJURED STUDENT; BECAUSE DEFENDANT PRESENTED NO AFFIRMATIVE PROOF ON 

CAUSATION IN SUPPORT OF ITS SUMMARY JUDGMENT MOTION, THE BURDEN OF PROOF 
ON THAT ISSUE NEVER SHIFTED TO PLAINTIFF. 

  
The First Department, over a two-justice dissent, determined defendant synagogue's motion for summary judgment was 
properly denied. Plaintiff was a participant in a study-abroad program run by defendant in Israel. She injured her knee and 
alleged she was prescribed physical therapy but defendant refused to provide it (delaying and compromising recovery). 
The First Department held defendant owed a duty of care to plaintiff because it had agreed to provide medical care and 
was in the best position to protect plaintiff from injury. The court noted that defendant's attempt to place the burden on 
plaintiff to demonstrate a causal link between her injury and the failure to provide physical therapy must fail in the context 
of a defense summary judgment motion. The burden never shifted to plaintiff on that issue because the defendant did not 
demonstrate, through an expert affidavit, the absence of causation. [Yet another example of the need for a defendant to 
present affirmative proof on every relevant issue when seeking summary judgment. Without affirmative proof on a 
necessary issue, the burden never shifts to plaintiff.]: 
  

The existence of a duty depends on the circumstances, and the issue is one of law for the court; "the court is to 
apply a broad range of societal and policy factors" ... . 

  
In determining the threshold question of whether a defendant owes a plaintiff a duty of care, courts must balance 
relevant factors, "including the reasonable expectations of parties and society generally, the proliferation of claims, 
the likelihood of unlimited or insurer-like liability, disproportionate risk and reparation allocation, and public policies 
affecting the expansion or limitation of new channels of liability" ... . The parties' relationship may create a duty 
where it "places the defendant in the best position to protect against the risk of harm [] and [] the specter of limitless 
liability is not present" ... . Thus, where a defendant exercises a sufficient degree of control over an event, a duty of 
care to plaintiff may arise ... .  
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Here, the parties' relationship created a duty to provide plaintiff with the necessary medical care because not only 
did defendant agree to do so, it was in the "best position to protect against the risk of harm" and "the specter of 
limitless liability [was] not present" ... . The program was not an ordinary college or study-abroad program. Indeed, 
the second "semester" did not take place in a university environment. Rather, it took place in Yerucham, a small 
town in the Negev desert, involved volunteering, and was supervised by counselors who did "[p]retty much 
everything," including responding to medical issues. Under the circumstances, defendant exercised a sufficient 
degree of control over the program to create a duty of care to plaintiff ... . Katz v United Synagogue of 
Conservative Judaism, 2016 NY Slip Op 00094, 1st Dept 1-12-16 
 
 
 
 
 
 

NEGLIGENCE (SLIP AND FALL, DEFENDANT DID NOT DEMONSTRATE SUBLESSEE WAS RESPONSIBLE FOR MAINTAINING 
THE PREMISES)/LANDLORD-TENANT (SLIP AND FALL, DEFENDANT DID NOT DEMONSTRATE SUBLESSEE WAS 
RESPONSIBLE FOR MAINTAINING THE PREMISES)/SLIP AND FALL (LANDLORD-TENANT, DEFENDANT DID NOT 

DEMONSTRATE SUBLESSEE WAS RESPONSIBLE FOR MAINTAINING THE PREMISES) 

  

NEGLIGENCE, LANDLORD-TENANT. 
  

DEFENDANT DID NOT DEMONSTRATE NON-PARTY SUBLESSEE WAS RESPONSIBLE FOR 
MAINTAINING THE PREMISES; DEFENDANT'S SUMMARY JUDGMENT MOTION IN THIS SLIP 

AND FALL CASE SHOULD HAVE BEEN DENIED. 
  

The Second Department, reversing Supreme Court, determined defendant was not entitled to summary judgment in a slip 
and fall case because defendant did not demonstrate the non-party sublessee was responsible for maintaining the 
premises: 
  

"[A]n out-of-possession landlord may be liable for injuries occurring on the premises if it has retained control of the 
premises, is contractually obligated to perform maintenance and repairs, or is obligated by statute to perform such 
maintenance and repairs'" ... . However, "where the premises have been leased and subleased and the subtenant 
assumes the exclusive obligation to maintain the premises, both the out-of-possession landlord and the out-of-
possession lessee/sublessor will be free from liability for injuries to a third party caused by the negligence of the 
subtenant in possession" ... . 

  
Here, viewing the evidence in the light most favorable to the plaintiff, the defendant failed to establish, prima facie, 
that the nonparty sublessee assumed the exclusive obligation to maintain the premises, and that the defendant, as 
the lessee/sublessor, had no duty to maintain the premises ... . Since the defendant failed to meet its initial burden 
as the movant, it is not necessary to review the sufficiency of the plaintiff's opposition papers ... . Iturrino v 
Brisbane S. Setauket, LLC, 2016 NY Slip Op 00480, 2nd Dept 1-27-16 
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NEGLIGENCE (CONFUSION CAUSED BY SPECIAL VERDICT SHEET MANDATED A NEW TRIAL)/MEDICAL MALPRACTICE 
(CONFUSION CAUSED BY SPECIAL VERDICT SHEET MANDATED A NEW TRIAL)/CIVIL PROCEDURE (MOTION TO SET ASIDE 
VERDICT BECAUSE OF JURY CONFUSION STEMMING FROM THE VERDICT SHEET SHOULD HAVE BEEN GRANTED)/JURIES 

(NEW TRIAL SHOULD HAVE BEEN GRANTED DUE TO CONFUSION STEMMING FROM THE SPECIAL VERDICT 
SHEET)/VERDICT SHEET (CONFUSING SPECIAL VERDICT SHEET WARRANTED A NEW TRIAL) 

  
NEGLIGENCE, MEDICAL MALPRACTICE, CIVIL PROCEDURE. 

  
JURY CONFUSION, STEMMING FROM THE WORDING OF THE SPECIAL VERDICT SHEET, 

MANDATED A NEW TRIAL. 
  

The First Department, in three, two-justice concurring opinions, determined plaintiff's motion to set aside the jury verdict 
should have granted on "jury confusion" grounds. Plaintiff had a kidney removed for his father's transplant procedure. A 
"knot pusher device" was left inside plaintiff, and he underwent a second surgery to remove it. The jury, based on the 
special verdict sheet, indicated leaving the "knot pusher device" inside plaintiff was not the proximate cause of his injury, 
but the jury sent out a note stating the plaintiff should be awarded $50,000 for having to undergo the second procedure: 
  

An examination of the record reveals that the special verdict sheet was "unclear and confusing" ..., because it did 
not provide for an award of damages caused by the need to undergo a second surgery. The confusing and 
ambiguous wording of the verdict sheet caused the jurors to experience substantial confusion in reaching their 
verdict ... . While "[t]he ambiguity had been brought to the attention of the trial Justice before the jury was 
discharged and could have been corrected or at least clarified at that time" ..., the court did not do so and a new 
trial  ... is required to prevent a miscarriage of justice. Srikishun v Edye, 2016 NY Slip Op 00315, 1st Dept 1-19-
16 
  
 
 
 
 
 
 

NEGLIGENCE (VERDICT SHEET DID NOT ACCURATELY STATE THE ELEMENTS OF A LACK-OF-INFORMED-CONSENT CAUSE 
OF ACTION, MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED)/MEDICAL MALPRACTICE (VERDICT 

SHEET DID NOT ACCURATELY STATE THE ELEMENTS OF A LACK-OF-INFORMED-CONSENT CAUSE OF ACTION, MOTION TO 
SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED)/CIVIL PROCEDURE (VERDICT SHEET DID NOT ACCURATELY 
STATE THE ELEMENTS OF A LACK-OF-INFORMED-CONSENT CAUSE OF ACTION, MOTION TO SET ASIDE THE VERDICT 

SHOULD HAVE BEEN GRANTED)/JURIES (JURY INSTRUCTIONS AND VERDICT SHEET DID NOT ACCURATELY STATE THE 
ELEMENTS OF A LACK-OF-INFORMED-CONSENT CAUSE OF ACTION, MOTION TO SET ASIDE THE VERDICT SHOULD HAVE 

BEEN GRANTED)/JURY INSTRUCTIONS (JURY INSTRUCTIONS AND VERDICT SHEET DID NOT ACCURATELY STATE THE 
ELEMENTS OF A LACK-OF-INFORMED-CONSENT CAUSE OF ACTION, MOTION TO SET ASIDE THE VERDICT SHOULD HAVE 

BEEN GRANTED)/VERDICT SHEET (JURY INSTRUCTIONS AND VERDICT SHEET DID NOT ACCURATELY STATE THE 
ELEMENTS OF A LACK-OF-INFORMED-CONSENT CAUSE OF ACTION, MOTION TO SET ASIDE THE VERDICT SHOULD HAVE 

BEEN GRANTED)/INFORMED CONSENT, LACK OF (JURY INSTRUCTIONS AND VERDICT SHEET DID NOT ACCURATELY 
STATE THE ELEMENTS OF A LACK-OF-INFORMED-CONSENT CAUSE OF ACTION, MOTION TO SET ASIDE THE VERDICT 

SHOULD HAVE BEEN GRANTED) 

  

NEGLIGENCE, MEDICAL MALPRACTICE, CIVIL PROCEDURE. 
  

THE ELEMENTS OF A LACK-OF-INFORMED-CONSENT CAUSE OF ACTION WERE NOT 
ACCURATELY STATED IN THE JURY INSTRUCTIONS AND VERDICT SHEET; MOTION TO SET 

ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED. 
  

The Second Department reversed Supreme Court, in the interest of justice, because the jury instructions and verdict 
sheet did not accurately state the elements of malpractice based upon a lack of informed consent. Plaintiff's motion to set 
aside the verdict should have been granted. The elements of a "lack of informed consent" cause of action were explained: 
  

"[L]ack of informed consent is a distinct cause of action requiring proof of facts not contemplated by an action 
based merely on allegations of negligence" ... . To establish a cause of action to recover damages for malpractice 
based on lack of informed consent, a plaintiff must prove "(1) that the person providing the professional treatment 
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failed to disclose alternatives thereto and failed to inform the patient of reasonably foreseeable risks associated 
with the treatment, and the alternatives, that a reasonable medical practitioner would have disclosed in the same 
circumstances, (2) that a reasonably prudent patient in the same position would not have undergone the treatment 
if he or she had been fully informed, and (3) that the lack of informed consent is a proximate cause of the injury" ... . 
"The third element is construed to mean that the actual procedure performed for which there was no informed 
consent must have been a proximate cause of the injury" ... . " To state it in other terms, the causal connection 
between a doctor's failure to perform his [or her] duty to inform and a patient's right to recover exists only when it 
can be shown objectively that a reasonably prudent person would have decided against the procedures actually 
performed. Once that causal connection has been established, the cause of action in negligent malpractice for 
failure to inform has been made out and a jury may properly proceed to consider plaintiff's damages' " ... 
. Figueroa-Burgos v Bieniewicz, 2016 NY Slip Op 00329, 2nd Dept 1-20-16 
 
 
 
 
 
 

NEGLIGENCE (THEORIES NOT FAIRLY IMPLIED FROM NOTICE OF CLAIM CANNOT BE INCLUDED IN SUPPLEMENTAL BILL 
OF PARTICULARS)/NOTICE OF CLAIM (THEORIES NOT FAIRLY IMPLIED FROM NOTICE OF CLAIM CANNOT BE INCLUDED IN 

SUPPLEMENTAL BILL OF PARTICULARS)/BILL OF PARTICULARS (CANNOT BE SUPPLEMENTED TO INCLUDE THEORIES NOT 
FAIRLY IMPLIED FROM NOTICE OF CLAIM)/MUNICIPAL LAW (BILL OF PARTICULARS CANNOT BE SUPPLEMENTED TO 

INCLUDE THEORIES NOT FAIRLY IMPLIED FROM NOTICE OF CLAIM) 

  
NEGLIGENCE, MUNICIPAL LAW. 

  
THEORIES OF LIABILITY NOT FAIRLY IMPLIED FROM THE NOTICE OF CLAIM CAN NOT BE 

INCLUDED IN SUPPLEMENTAL BILL OF PARTICULARS. 
  

The First Department determined Supreme Court properly refused to allow the supplementing of a bill of particulars 
because the new theories of liability could not be implied from the notice of claim. This was a slip and fall case. The notice 
of claim alleged the fall was caused by liquid on a stair. The supplemental bill sought to allege the stair was defective and 
a building employee was not properly trained: 
  

Contrary to plaintiff's contention, he may not rely on his testimony at his General Municipal Law § 50-H hearing to 
rectify any deficiencies in the notice of claim, because he never testified that there was an issue with the step itself 
and traditionally such testimony has only been "permitted to clarify the location of an accident or the nature of 
injuries, [it] may not be used to amend the theory of liability set forth in the notice of claim where, as here, 
amendment would change the nature of the claim'" ... . 

  
Accordingly, the motion court properly struck the allegations from the supplemental bill of particulars, as new 
theories of liability that cannot be fairly implied from the notice of claim, and precluded plaintiff's expert from 
testifying with regard to them ... . Lewis v New York City Hous. Auth., 2016 NY Slip Op 00040, 1st Dept 1-7-16 
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NEGLIGENCE (TOWN AND COUNTY IMMUNE FROM SUIT, NO SPECIAL RELATIONSHIP)/MUNICIPAL LAW (TOWN AND 
COUNTY IMMUNE FROM SUIT, NO SPECIAL RELATIONSHIP)/GOVERNMENTAL IMMUNITY (TOWN AND COUNTY IMMUNE 

FROM SUIT, NO SPECIAL RELATIONSHIP) 

  

NEGLIGENCE, MUNICIPAL LAW. 
  

SUIT ALLEGING TOWN AND COUNTY NEGLIGENTLY ISSUED PERMITS FOR A FESTIVAL 
WITHOUT MAKING SURE EMERGENCY MEDICAL SERVICES WERE ADEQUATE DISMISSED 

ON GOVERNMENTAL-IMMUNITY GROUNDS. 
  

The Third Department, reversing Supreme Court, determined the town's and county's motions for summary judgment 
should have been granted on governmental-immunity grounds. Plaintiff's daughter, Bynum, ingested a harmful substance 
at a music festival. Plaintiff sued the town and county alleging they negligently issued the permits for the festival without 
making sure there were adequate emergency medical services to accommodate the crowd. The Third Department held 
the town and county were immune from suit because the issuance of permits is a governmental function and plaintiff did 
not demonstrate a special relationship between Bynum and the town or county: 
  

Where, as here, a municipality engages in a quintessential governmental function such as the issuance of permits, 
even if it does so negligently, the municipality is immune from liability unless it owed "a special duty to the injured 
person, in contrast to a general duty owed to the public" ... . As relevant here, to prove a special duty to Bynum, 
plaintiff must establish "[t]he elements of a special relationship includ[ing] . . . direct contact between the 
municipality's agents and [Bynum], and [Bynum's] justifiable reliance . . . on the municipality's affirmative promise to 
act" ... . 

  
Viewing the pleadings and submissions in the light most favorable to plaintiff and providing her with every favorable 
inference ... , we must agree with defendants that plaintiff's complaint and bill of particulars are devoid of factual 
allegations that Bynum had any direct contact with defendants, or that she relied upon any affirmative promise that 
defendants' agents would keep her safe while she attended [the festival]. Bynum v Camp Bisco, LLC, 2016 NY 
Slip Op 00091, 3rd Dept 1-7-16 
 

  
 

REAL PROPERTY 
 
 

REAL PROPERTY (PARTY WALL, EASEMENT EXCEEDED BY INSTALLATION OF LIGHT FIXTURES ON THE WALL)/PARTY 
WALL (EASEMENT EXCEEDED BY INSTALLATION OF LIGHT FIXTURES ON THE WALL)/EASEMENTS (EASEMENT 
ASSOCIATED WITH A PARTY WALL WAS EXCEEDED BY THE INSTALLATION OF LIGHT FIXTURES ON THE WALL) 

  
REAL PROPERTY 

  
THE INSTALLATION OF LIGHT FIXTURES ON A PARTY WALL EXCEEDED ANY EASEMENT 

THAT MIGHT ARISE FROM THE EXISTENCE OF A PARTY WALL. 
  

A wall separating plaintiff's (NYCAR's) and defendant's property was located entirely on NYCAR's property. Defendant 
installed light fixtures on the wall for commercial purposes (an outdoor eating area for defendant's restaurant). The 
defendant also installed a door in the wall to act as an emergency exit for patrons of the restaurant. Defendant argued the 
wall was a party wall and the easement which accompanies a party wall allowed the installation of fixtures on the wall. 
The Third Department explained that the installation of fixtures on the wall exceeded any easement which might exist: 
  

Defendant concedes that the survey that plaintiff submitted in support of its motion for summary judgment shows 
that the wall lies wholly on NYSARC's property, but argues that defendant's installation of the fixtures and utilities 
was nevertheless proper because it is a party wall. "'A party wall is generally described as a wall erected between 
two adjoining pieces of property and used for the common advantage of both owners'" ... . Party walls are often 
located on the boundary line between parcels, in which case the portion of the wall on each property belongs to 
that parcel's owner, subject to an easement in the other building's owner for its support ... . A party wall, however, 
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may also "belong[] entirely to one of the adjoining owners, but [be] subject to an easement or right in the other to 
have it maintained as a dividing wall between the two tenements" ... . 

  
Here, defendant's actions were beyond the scope of a party wall easement; the fixtures and utilities that defendant 
placed on the exposed eastern portion of the wall neither provided support to defendant's building nor contributed 
in any way to the maintenance of a dividing wall between the buildings. Instead, they were installed solely for 
defendant's "mere convenience or advantage" in operating its restaurant ... . Stamp v 301 Franklin St. Café, 
Inc., 2016 NY Slip Op 00410, 3rd Dept. 1-21-16 

 
 
 
 
 
  

REAL PROPERTY (EASEMENT APPURTENANT PASSES TO SUBSEQUENT OWNERS)/EASEMENTS (EASEMENT 
APPURTENANT PASSES TO SUBSEQUENT OWNERS)/DEEDS (EASEMENT APPURTENANT PASSES TO SUBSEQUENT 

OWNERS WITHOUT MENTION IN THE DEED) 

  
REAL PROPERTY. 

  
EASEMENT APPURTENANT PASSES TO SUBSEQUENT OWNERS EVEN IF NOT 

SPECIFICALLY MENTIONED IN THE DEED. 
  

The Second Department, in affirming the grant of summary judgment to plaintiffs, explained the criteria for an easement 
appurtenant and noted that such an easement passes to subsequent purchasers without an express provision in the 
subsequent deed: 
  

"An easement appurtenant is created for the benefit of its owner's use and possession of his real property" ... . "An 
easement appurtenant occurs when the easement (1) is conveyed in writing, (2) is subscribed by the creator, and 
(3) burdens the servient estate for the benefit of the dominant estate" ... . The easement will "pass[ ] to subsequent 
owners of the dominant estate through appurtenance clauses, even if it is not specifically mentioned in the deed" 
... . Reilly v Achitoff, 2016 NY Slip Op 00491, 2nd Dept 1-27-16 
  
  

  
 

TRUSTS AND ESTATES 
 

TRUSTS AND ESTATES (EQUITABLE DEVIATION ALLOWED CHURCHES TO SEEK A LARGER RETURN ON INVESTMENTS 
FROM CHARITABLE TRUSTS)/CHARITABLE TRUSTS (EQUITABLE DEVIATION ALLOWED CHURCHES TO SEEK A LARGER 
RETURN ON INVESTMENTS)/EQUITABLE DEVIATION (DOCTRINE OF EQUITABLE DEVIATION ALLOWED CHURCHES TO 

SEEK A LARGER RETURN ON INVESTMENTS) 

  

TRUSTS AND ESTATES. 
  

STATUTORY DOCTRINE OF EQUITABLE DEVIATION ALLOWED CHURCHES TO DEVIATE 
FROM THE TERMS OF CHARITABLE TRUSTS TO SEEK A LARGER RETURN ON 

INVESTMENTS. 
  
The Third Department, reversing Surrogate's Court, determined petitioners, three churches which were beneficiaries of 
charitable trusts, were entitled to equitable deviation from the terms of the trusts. The trusts required the assets be held in 
insured bank accounts. Because bank accounts have generated low interest for many years, the churches sought to 
deviate from the terms of the trusts and make investments in accordance with the Prudent Investor Act (EPTL 11-2.3): 
  

EPTL 8-1.1 (c) embodies "New York's statutory articulation of cy pres and equitable deviation" ... . Equitable 
deviation involves altering or amending an administrative provision, whereas cy pres effects a substantive change 
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... . Thus, equitable deviation may be appropriate where cy pres is not because an administrative change can be 
made without altering the purpose of the trust or changing its disposition provisions ... . Some cases addressing 
common-law equitable deviation required an unforeseen change in circumstances ... , whereas the statutory 
provision applicable to charitable trusts does not require the change to be unforeseen ... . The statute provides that 
"whenever it appears to [Surrogate's Court] that circumstances have so changed since the execution of an 
instrument making a disposition for religious . . . purposes as to render impracticable or impossible a literal 
compliance with the terms of such disposition, the court may, on application . . . make an order or decree directing 
that such disposition be administered and applied in such a manner as in the judgment of the court will most 
effectively accomplish its general purposes, free from any specific restriction, limitation or direction contained 
therein" ... . Matter of Chamberlin, 2016 NY Slip Op 00087, 3rd Dept 1-7-16 

 
 
 
 
 
  

TRUSTS AND ESTATES (DEVISE OF REAL PROPERTY HAD NOT ADEEMED)/ADEMPTION (DEVISE OF REAL PROPERTY HAD 
NOT ADEEMED DESPITE DEED PURPORTING TO TRANSFER PROPERTY PRIOR TO DEATH)/DEEDS (VOIDABLE DEED, 

DECEDENT RETAINED EQUITABLE TITLE AT DEATH) 

  
  

TRUSTS AND ESTATES. 
  

DEVISE OF REAL PROPERTY HAD NOT ADEEMED, DESPITE DEED PURPORTING TO 
TRANSFER PROPERTY PRIOR TO DEATH. 

  
The will bequeathed real property to decedent's two daughters, Watson and Fitzsimmons, with a life estate to Watson. 
Before decedent's death Watson used a power of attorney to deed the property to herself. The Second Department 
determined decedent retained equitable title to the property at death. The deed was determined to be voidable, not void 
ab initio, and was not declared void until after death. Fitzsimmons argued that the devise of the property adeemed 
because it was not in decedent's estate at death. Therefore, Fitzsimmons argued, the life estate awarded Watson in the 
will was cut off. Affirming Surrogate's Court, the Second Department held the devise of the property had not adeemed: 
  

The doctrine of ademption provides that "[u]nless the property devised or the thing bequeathed was found in the 
estate of the [decedent] at the time of [his or] her death, the will was necessarily inoperative as to that provision" 
... . Fitzsimmons asserted that because the deed to Watson was not void ab initio and was not declared void until 
after the decedent's death, the decedent did not own the property at the time of her death, having deeded it to 
Watson. As such, Fitzsimmons contended that the devise of the property in the will adeemed, and that the property 
should pass through the residuary estate, which left 50% each to Fitzsimmons and Watson, thereby cutting off 
Watson's life estate. 

  
Under the particular circumstances of this case, the Surrogate's Court properly held that the specific devise of 
property should not be determined to have adeemed, although it was not owned by the decedent at the time of her 
death. The deed by which the property was transferred to Watson was voidable, and thus, the decedent retained 
equitable title to the property, which title reverted to her estate when Fitzsimmons successfully asserted the 
estate's claims to it ... . Matter of Hill, 2016 NY Slip Op 00499, 2nd Dept 1-27-16 
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UNEMPLOYMENT INSURANCE 

  
 

UNEMPLOYMENT INSURANCE (INTERPRETER WAS AN EMPLOYEE)/INTERPRETERS (UNEMPLOYEMENT INSURANCE, 
INTERPRETERS WERE EMPLOYEES) 

  

UNEMPLOYMENT INSURANCE. 
  

INTERPRETER WAS AN EMPLOYEE, NOT AN INDEPENDENT CONTRACTOR. 
  
The Third Department determined claimant, a Cantonese and Mandarin interpreter, was an employee of Language 
Services Associates, Inc. (LSA), not an independent contractor: 
  

The record establishes that LSA advertises for interpreters, like claimant, to provide translation services to its 
clients. Interpreters are screened for their experience and, if approved by LSA following an interview, they are 
placed on a roster for future assignments. Clients contact LSA directly to request the services of an interpreter, at 
which point LSA decides who to call from its pool of interpreters. Although interpreters are free to decline 
assignments, there was testimony that they are not permitted to substitute someone else in their place once an 
assignment is accepted. LSA provides interpreters with the requisite information for accepted assignments, and 
interpreters are advised by LSA, not the client, of any changes in assignments. Moreover, interpreters are 
prohibited from accepting future assignments from a client without obtaining LSA's permission and are subject to 
penalties for arriving late or failing to appear for an assignment without providing LSA with notice and a reasonable 
explanation. LSA requires interpreters to submit invoices detailing the hours worked for each in-person 
interpretation assignment, pays interpreters directly and reimburses them for transportation expenses associated 
with assignments. 

  
The record further reflects that LSA records and monitors telephone interpretation services to ensure that 
interpreters are adequately performing their services. To that end, LSA assigned interpreters, including claimant, to 
evaluate other interpreters' telephone services. Claimant herself received feedback and instructions from LSA on 
how to improve her services, and she conducted, at LSA's request, numerous evaluations of other interpreters' 
services. Based upon these evaluations, interpreters are given a rating that could affect whether an interpreter 
receives future assignments from LSA. Matter of Soo Tsui (Commissioner of Labor), 2016 NY Slip Op 00229, 
3rd Dept 1-14-16 
 
 
 
 

UNEMPLOYMENT INSURANCE. 
  

PART-TIME AEROBICS INSTRUCTOR WAS AN EMPLOYEE. 
  

The Third Department determined a part-time aerobics instructor at a fitness club (Synchronicity) was an employee 
entitled to unemployment insurance benefits: 
  

Here, the evidence in the record reflects that Synchronicity established the fees that members of its fitness club 
were required to pay for their membership and claimant's aerobics classes. Members would pay those fees to 
Synchronicity directly; claimant never collected money from any of the club's members or charged them for 
attending her aerobics classes. While there is evidence that claimant's rate of pay was negotiated, the record also 
reflects that all instructors at the fitness club were paid the same amount and were directly paid by check from 
Synchronicity once a week. While claimant would bring some of her own fitness equipment for her classes, 
including music and Pilates equipment, Synchronicity also provided her with an instruction room and made certain 
fitness equipment available to her, such as steps and free weights. Further, claimant was not allowed to solicit 
members of the club to attend classes that she offered at other fitness clubs. Matter of Raynor (Commissioner of 
Labor) 2016 NY Slip Op 00558, 3rd Dept 1-28-16 
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UNEMPLOYMENT INSURANCE (CONSULTED HIRED TO EVALUATE TEACHERS WAS AN EMPLOYEE) 

  
 

UNEMPLOYMENT INSURANCE. 
  

CONSULTANT HIRED TO EVALUATE TEACHERS WAS AN EMPLOYEE. 
  

The Third Department determined claimant was an employee of RMC, an educational research firm which contracted with 
the NYC Department of Education. Pursuant to a "consultancy agreement," claimant was hired to evaluate teachers who 
had been given unsatisfactory ratings: 
  

... [C]laimant was required as part of RMC's hiring process to submit an application, undergo an interview and 
provide references. Once hired and after signing the consultant agreement, he received six hours of training, was 
paid a hourly rate set by RMC, was expected to work three to four hours per week for a total of 36 weeks during the 
10-week assignment and submitted a voucher provided by RMC on the 15th of each month to receive payment for 
hours worked. Notably, claimant was paid for services rendered regardless of whether RMC received payment 
from the client. Moreover, RMC's name appeared at the top of the documents that claimant was required to 
prepare and it determined their format. Furthermore, during the course of his assignment, claimant interacted with 
RMC's project director who reviewed his observation reports for comprehensiveness, clarity, spelling and grammar. 
Any complaints about claimant's performance or that of the other peer observers were directed to RMC, and it 
arranged for a replacement if an assignment could not be completed. Matter of Strauss (Commissioner of 
Labor), 2016 NY Slip Op 00561, 3rd Dept 1-28-16 
 
 
 
 
 
 

UNEMPLOYMENT INSURANCE (EXPERIENCE RATINGS PROPERLY TRANSFERRED TO NEW BUSINESS ENTITIES)/LABOR 
LAW (UNEMPLOYMENT EXPERIENCE RATINGS PROPERLY TRANSFERRED TO NEW BUSINESS ENTITIES) 

  

UNEMPLOYMENT INSURANCE; LABOR LAW. 
  

UNEMPLOYMENT INSURANCE EXPERIENCE RATINGS PROPERLY TRANSFERRED TO NEW 
BUSINESS ENTITIES DOING THE SAME WORK, EMPLOYING SOME OF THE SAME PEOPLE, 

AND OPERATING FROM THE SAME ADDRESS. 
  

The Third Department determined that the unemployment insurance experience ratings of businesses which had ceased 
operation and then reopened under new names were properly transferred to the new businesses: 
  

Labor Law § 581 (7) (a) (1) states that "[i]f an employer transfers its organization, trade or business, or a portion 
thereof, to another employer and, at the time of the transfer, there is at least a ten percent common ownership, 
management or control of the two employers, then the unemployment experience attributable to the transferred 
organization, trade or business shall be transferred to the employer to whom such organization, trade or business 
is so transferred," and "[f]or purposes of this subdivision 'organization, trade or business' shall include the 
employer's workforce." Matter of Prod. Processing Inc. (Commissioner of Labor), 2016 NY Slip Op 00565, 3rd 
Dept 1-28-16 
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WORKERS’ COMPENSATION LAW 
 
 

WORKERS' COMPENSATION LAW (AWARD FOR WORK-RELATED STRESS PROPER)/STRESS, WORK-RELATED (WORKERS' 
COMPENSATION BENEFITS PROPERLY AWARDED) 

  

WORKERS' COMPENSATION LAW. 
  

CLAIMANT PROPERLY COMPENSATED FOR WORK-RELATED STRESS. 
  

The Third Department determined claimant was properly awarded workers' compensation benefits for work-related stress. 
The employer argued the stress was related to warning letters about claimant's performance, which would not be 
compensable. One of the warning letters was deemed not to have been issued in good faith. And claimant submitted 
proof her stress-related symptoms appeared before the warning letters were issued. Claimant was a licensed clinical 
social worker who had been attacked by a client: 
  

Workers' Compensation Law § 2 (7) precludes claims for mental injuries based upon work-related stress "if such 
mental injury is a direct consequence of a lawful personnel decision involving a disciplinary action, work evaluation, 
job transfer, demotion, or termination taken in good faith by the employer." "Whether the employer's actions 
constituted a lawful personnel decision undertaken in good faith is a factual issue to be resolved by the Board"  ... . 
* * * 

  
"According deference to the Board's resolution of witness credibility issues" ... , and in light of the evidence that 
claimant suffers from a mental injury stemming from work-related stress and that she was being treated for the 
condition prior to the issuance of the warning letters, the Board's determination that the claim was not barred by 
Workers' Compensation Law § 2 (7) is supported by substantial evidence and will not be disturbed ... . Further, 
based upon the foregoing, we find that the Board's determination that the stress that caused claimant's injury was 
greater than that of other similarly situated workers also is supported by substantial evidence ... . Matter of Haynes 
(Catholic Charities), 2016 NY Slip Op 00560, 3rd Dept 1-28-16 

 
 
 

ZONING 
 
 

ZONING (STANDING FOR PRIVATE COMMON-LAW ACTION TO ENJOIN ZONING VIOLATIONS)/STANDING (PRIVATE 
COMMON-LAW ACTION TO ENJOIN ZONING VIOLATIONS) 

  

ZONING. 
  

PLAINTIFFS HAD STANDING TO BRING A COMMON-LAW ACTION TO ENJOIN ZONING 
VIOLATIONS BY VIRTUE OF THE CLOSE PROXIMITY OF PLAINTIFFS' AND DEFENDANTS' 

PROPERTIES. 
  

The Second Department determined plaintiffs had standing to bring a private common-law action to enjoin zoning 
violations by virtue of the proximity of plaintiffs' property to defendants' property: 
  

"To establish standing to maintain a private common-law action to enjoin zoning violations, a private plaintiff must 
establish that, due to the defendant's activities, he or she will sustain special damages that are different in kind and 
degree from the community generally' and that the asserted interests fall within the zone of interest to be protected' 
by the statute or ordinance at issue" ... . However, "an allegation of close proximity may give rise to an inference of 
injury enabling a nearby property owner to maintain an action without proof of actual injury" ... . Here, the record 
demonstrates that the plaintiffs' property was in close proximity to the defendants' property and that the plaintiffs' 
interests "were within the zone of interest to be protected by the zoning ordinances alleged to be violated" ... . 
Since the appellant failed to demonstrate that the plaintiffs lacked standing to maintain this action, the Supreme 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00560.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00560.htm
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Court properly denied that branch of his motion which was to dismiss the complaint pursuant to CPLR 3211(a)(3)... 
. Gershon v Cunninghaml, 2016 NY Slip Op 00332, 2nd Dept 1-20-16 
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RESPONSIBLE FOR MAINTAINING THE 
PREMISES), 47 

LANDLORD-TENANT (SURRENDER BY OPERATION 
OF LAW), 40 

LEGAL MALPRACTICE (ALLEGATIONS 
INSUFFICIENT), 9 

LOST PROFITS (PROPERLY AWARDED AS 
DAMAGES FOR WRONGFUL TERMINATION OF 
SUBCONTRACT), 12 

MARIJUANA (APPLICATION FOR JUDICIAL 
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DIVERSION TO A DRUG TREATMENT PROGRAM 
SHOULD HAVE BEEN GRANTED), 18 

MARIJUANA, CRIMINAL SALE (GRAND JURY 
SHOULD HAVE BEEN INSTRUCTED ON AGENCY 
DEFENSE), 16 

MEDICAL FACILITIES (NEGLIGENCE CAUSES OF 
ACTION AGAINST PROMOTERS OF MUSIC 
FESTIVAL RE 
FAILURE TO CURTAIL USE OF DRUGS AND 

FAILURE TO PROVIDE ADEQUATE MEDICAL 
FACILITIES SURVIVED MOTIONS TO DISMISS), 
43 

MEDICAL MALPRACTICE (CONFUSION CAUSED BY 
SPECIAL VERDICT SHEET MANDATED A NEW 
TRIAL), 48 

MEDICAL MALPRACTICE (REQUESTS FOR 
RECORDS OF SURGICAL PROCEDURES 
PERFORMED ON NON-PARTIES AND 
COMPLAINTS AGAINST SURGEON), 11 

MEDICAL MALPRACTICE (VERDICT SHEET DID NOT 
ACCURATELY STATE THE ELEMENTS OF A 
LACK-OF-INFORMED-CONSENT CAUSE OF 
ACTION, MOTION TO SET ASIDE THE VERDICT 
SHOULD HAVE BEEN GRANTED), 48 

MEDICAL PEER REVIEW QUALIFIED PRIVILEGE 
(DEFAMATION), 26 

MENTAL HYGIENE LAW  (SEX OFFENDER CAN NOT 
BE KEPT IN PRISON AFTER SERVING MAXIMUM 
SENTENCE ON GROUND SUITABLE HOUSING 
HAS NOT YET BEEN FOUND), 24 

MENTAL ILLNESS (DENIAL OF PAROLE BASED ON 
BEHAVIOR WHEN PETITIONER WAS DENIED 
MEDICATION FOR SCHIZOPHRENIA WAS 
IRRATIONAL), 25 

MOLINEUX (EVIDENCE OF UNRELATED PRIOR 
CRIME SHOULD NOT HAVE BEEN ADMITTED, 
CONVICTION REVERSED), 22 

MORTGAGES (FORECLOSURE OF REVERSE 
MORTGAGE MAY BE BASED ON HOMEOWNER'S 
FAILURE TO MAKE HAZARD INSURANCE 
PAYMENTS), 32 

MUNICIPAL LAW (BILL OF PARTICULARS CANNOT 
BE SUPPLEMENTED TO INCLUDE THEORIES NOT 
FAIRLY IMPLIED FROM NOTICE OF CLAIM), 49 

MUNICIPAL LAW (COUNTY CHARTER TRUMPS 
ADMINISTRATIVE CODE), 42 

MUNICIPAL LAW (TOWN AND COUNTY IMMUNE 
FROM SUIT, NO SPECIAL RELATIONSHIP), 50 

MUNICIPAL LAW (TOWN CODE RENTAL PERMIT IS 
CONDITION PRECEDENT TO LEASE), 41 

MUNICIPAL LAW (UNDER CITY CHARTER MAYOR 
DID NOT HAVE POWER TO ABOLISH A CIVIL 
SERVICE POSITION), 42 

MUSIC FESTIVALS (NEGLIGENCE CAUSES OF 
ACTION AGAINST PROMOTERS OF MUSIC 
FESTIVAL RE 
FAILURE TO CURTAIL USE OF DRUGS AND 

FAILURE TO PROVIDE ADEQUATE MEDICAL 
FACILITIES SURVIVED MOTIONS TO DISMISS), 
43 

NEGLGENCE (TORT LIABILITY ARISING FROM 
CONTRACT, AND INTERVENING, SUPERSEDING 
CAUSE OF INJURY EXPLAINED), 45 

NEGLIGENCE (ALLEGATIONS OF ATTORNEY 
MALPRACTICE INSUFFICIENT), 9 

NEGLIGENCE (CAUSES OF ACTION AGAINST 
PROMOTERS OF MUSIC FESTIVAL RE 
FAILURE TO CURTAIL USE OF DRUGS AND 

FAILURE TO PROVIDE ADEQUATE MEDICAL 
FACILITIES SURVIVED MOTIONS TO DISMISS), 
43 

NEGLIGENCE (CONFUSION CAUSED BY SPECIAL 
VERDICT SHEET MANDATED A NEW TRIAL), 48 

NEGLIGENCE (GOLFER ASSUMED RISK OF 
SLIPPING ON GOLF COURSE PATH), 44 

NEGLIGENCE (MEDICAL MALPRACTICE, REQUESTS 
FOR RECORDS OF SURGICAL PROCEDURES 
PERFORMED ON NON-PARTIES AND 
COMPLAINTS AGAINST SURGEON), 11 

NEGLIGENCE (OPERATOR OF STUDY-ABROAD 
PROGRAM OWED DUTY OF CARE TO INJURED 
STUDENT), 46 

NEGLIGENCE (PLAINTIFF COMPELLED TO SUBMIT 
TO EXAMINATION BY DEFENSE VOCATIONAL 
REHABILITATION EXPDERT), 38 

NEGLIGENCE (QUESTION OF FACT WHETHER 
HOTEL DEFENDANT VICARIOUSLY LIABLE FOR 
NEGLIGENCE OF SNOWMOBILE TOUR GUIDE 
UNDER APPARENT AGENCY THEORY), 45 

NEGLIGENCE (REAR-END COLLISIONS, 
ANALYTICAL CRITERIA), 44 

NEGLIGENCE (SLIP AND FALL, DEFENDANT DID 
NOT DEMONSTRATE SUBLESSEE WAS 
RESPONSIBLE FOR MAINTAINING THE 
PREMISES), 47 

NEGLIGENCE (THEORIES NOT FAIRLY IMPLIED 
FROM NOTICE OF CLAIM CANNOT BE INCLUDED 
IN SUPPLEMENTAL BILL OF PARTICULARS), 49 

NEGLIGENCE (TOWN AND COUNTY IMMUNE FROM 
SUIT, NO SPECIAL RELATIONSHIP), 50 

NEGLIGENCE (VERDICT SHEET DID NOT 
ACCURATELY STATE THE ELEMENTS OF A 
LACK-OF-INFORMED-CONSENT CAUSE OF 
ACTION, MOTION TO SET ASIDE THE VERDICT 
SHOULD HAVE BEEN GRANTED), 48 

NOTICE OF CLAIM (THEORIES NOT FAIRLY IMPLIED 
FROM NOTICE OF CLAIM CANNOT BE INCLUDED 
IN SUPPLEMENTAL BILL OF PARTICULARS), 49 

ORDERS OF PROTECTION (FAMILY COURT, 
CRITERIA FOR DEMONSTRATION OF GOOD 
CAUSE FOR AN EXTENSION EXPLAINED), 29 

ORDERS OF PROTECTION (FAMILY COURT, FINAL 
ORDERS OF PROTECTION ISSUED ON THE 
COURT'S OWN MOTION WITHOUT FOLLOWING 
STATUTORY PROCEDURE VACATED), 28 

PAROLE (DENIAL OF PAROLE BASED ON BEHAVIOR 
WHEN PETITIONER WAS DENIED MEDICATION 
FOR SCHIZOPHRENIA WAS IRRATIONAL), 25 

PARTY WALL (EASEMENT EXCEEDED BY 
INSTALLATION OF LIGHT FIXTURES ON THE 
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WALL), 50 
PATERNITY (EQUITABLE ESTOPPEL DID NOT 

APPLY TO PETITIONER'S REQUEST FOR AN 
ORDER OF FILIATION), 29 

PLACE OF PUBLIC ACCOMMODATION (DEFINED 
FOR PURPOSES OF UNLAWFUL DISCRIMINATION 
UNDER THE HUMAN RIGHTS LAW), 35 

POLICE (COUNTY CHARTER TRUMPS COLLECTIVE 
BARGAINING AGREEMENT), 42 

PRENUPTIAL AGREEMENT (WIFE'S 
OVERREACHING CAUSE OF ACTION SEEKING TO 
SET ASIDE THE AGREEMENT SHOULD HAVE 
BEEN DISMISSED), 30 

PRIOR INCONSISTENT STATEMENT (CRIMINAL 
LAW, WHERE WITNESS DOES NOT RECALL 
MAKING A STATEMENT, IT IS NECESSARY TO 
CALL SOMEONE WHO HEARD THE WITNESS 
MAKE THE STATEMENT TO LAY A FOUNDATION 
FOR ITS ADMISSION), 22 

PROMPT OUTCRY (STATEMENT SHOULD NOT 
HAVE BEEN ADMITTED IN EVIDENCE), 23 

PROXIMATE CAUSE (LABOR LAW, PLAINTIFF'S 
MISPOSITION OF A NON-DEFECTIVE LADDER 
WAS THE SOLE PROXIMATE CAUSE OF INJURY), 
37 

PUBLIC EMPLOYEES (COUNTY CHARTER TRUMPS 
COLLECTIVE BARGAINING AGREEMENT), 42 

PUBLIC HEALTH LAW (MEDICAL MALPRACTICE, 
REQUESTS FOR RECORDS OF SURGICAL 
PROCEDURES PERFORMED ON NON-PARTIES 
AND COMPLAINTS AGAINST SURGEON), 11 

QUALIFIED PRIVILEGE (DEFAMATION, MEDICAL 
PEER REVIEW AND COMMON INTEREST 
QUALIFIED PRIVILEGE APPLIED TO COMMENTS 
MADE IN CONNECTION OF TERMINATION OF 
PLAINTIFF'S HOSPITAL PRVILEGES), 26 

REAL PROPERTY (EASEMENT APPURTENANT 
PASSES TO SUBSEQUENT OWNERS), 51 

REAL PROPERTY (PARTY WALL, EASEMENT 
EXCEEDED BY INSTALLATION OF LIGHT 
FIXTURES ON THE WALL), 50 

REAR-END COLLISIONS (ANALYTICAL CRITERIA 
FOR LIABILITY), 44 

REPLEVIN (CAUSE OF ACTION TIME-BARRED), 14 
REVERSE MORTGAGES (FORECLOSURE OF 

REVERSE MORTGAGE MAY BE BASED ON 
HOMEOWNER'S FAILURE TO MAKE HAZARD 
INSURANCE PAYMENTS), 32 

SAME-SEX MARRIAGE (REFUSAL TO ALLOW 
VIOLATED HUMAN RIGHTS LAW), 35 

SEX OFFENDERS (SEX OFFENDER CAN NOT BE 
KEPT IN PRISON AFTER SERVING MAXIMUM 
SENTENCE ON GROUND SUITABLE HOUSING 
HAS NOT YET BEEN FOUND), 24 

SEXUAL ASSAULT REFORM ACT [SARA] (1000-FOOT 
SCHOOL-GROUNDS NO-GO ZONE IS NOT 
PUNITIVE IN EFFECT AND DOES NOT VIOLATE 
EX POST FACTO CLAUSE), 20 

SITE PLAN (DEVELOPER DID NOT HAVE PROPERTY 
INTEREST IN SITE PLAN APPROVAL), 8 

SLIP AND FALL (LANDLORD-TENANT, DEFENDANT 
DID NOT DEMONSTRATE SUBLESSEE WAS 
RESPONSIBLE FOR MAINTAINING THE 
PREMISES), 47 

SORA (YOUTHFUL OFFENDER ADJUDICATION 
PROPERLY CONSIDERED IN SORA RISK-LEVEL 
ASSESSMENT), 20 

SPEEDY TRIAL (PEOPLE'S STATEMENTS OF 
READINESS DEEMED ILLUSORY), 18 

STANDING (PRIVATE COMMON-LAW ACTION TO 
ENJOIN ZONING VIOLATIONS), 55 

STATEMENT OR READINESS (SPEEDY TRIAL, 
STATEMENTS OF READINESS DEEMED 
ILLUSORY), 18 

STATUTE OF FRAUDS (ORAL CONTRACT TO PAY 
OFF A LOAN AFTER 15 YEARS WAS NOT VOID, 
CONTRACT COULD HAVE BEEN PERFORMED 
WITHIN A YEAR), 13 

STATUTES (TOWN CODE PROVISION REQUIRING 
RENTAL PERMIT CREATED A PRIVATE RIGHT OF 
ACTION TO RESCIND LEASE AND RECOUP RENT 
PAID), 41 

STRESS, WORK-RELATED (WORKERS' 
COMPENSATION BENEFITS PROPERLY 
AWARDED), 55 

SUMMARY JUDGMENT (DEFENSE MOTION FOR 
SUMMARY JUDGMENT MUST SUBMIT 
AFFIRMATIVE PROOF ON ISSUE OF CAUSATION 
OF INJURY, ABSENT AFFIRMATIVE PROOF 
BURDEN NEVER SHIFTED TO PLAINTIFF ON 
THAT ISSUE), 46 

SUPERIOR COURT INFORMATIONS 
(JURISDICTIONALLY DEFECTIVE, OFFENSES 
NOT LESSER INCLUDEDS), 17 

SUPERSEDING CAUSE OF INJURY (CRITERIA 
EXPLAINED), 45 

SUPPRESSION (INEFFECTIVE ASSISTANCE, 
FAILURE TO REOPEN SUPPRESSION HEARING 
BASED ON NEW EVIDENCE), 24 

SUPPRESSION (SUPPRESSION OF JUVENILE'S 
PROVIDING FALSE PEDIGREE PROPERLY 
DENIED), 31 

SURRENDER BY OPERATION OF LAW (LANDLORD-
TENANT), 40 

TRADE SECRETS (TO BE EXEMPT FROM FOIL 
DISCLOSURE, PROOF DISCLOSURE WOULD 
RESULT IN COMPETITIVE INJURY NOT 
REQUIRED), 34 

TRUSTS AND ESTATES (DEVISE OF REAL 
PROPERTY HAD NOT ADEEMED), 52 

TRUSTS AND ESTATES (EQUITABLE DEVIATION 
ALLOWED CHURCHES TO SEEK A LARGER 
RETURN ON INVESTMENTS FROM CHARITABLE 
TRUSTS), 51 

UNEMPLOYMENT INSURANCE (CONSULTED HIRED 
TO EVALUATE TEACHERS WAS AN EMPLOYEE), 
54 

UNEMPLOYMENT INSURANCE (EXPERIENCE 
RATINGS PROPERLY TRANSFERRED TO NEW 
BUSINESS ENTITIES), 54 
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UNEMPLOYMENT INSURANCE (INTERPRETER WAS 
AN EMPLOYEE), 53 

UNIONS (COUNTY CHARTER TRUMPS POLICE 
COLLECTIVE BARGAINING AGREEMENT), 42 

UNJUST ENRICHMENT (CAUSE OF ACTION TIME-
BARRED), 14 

VERDICT SHEET (CONFUSING SPECIAL VERDICT 
SHEET WARRANTED A NEW TRIAL), 48 

VERDICT SHEET (JURY INSTRUCTIONS AND 
VERDICT SHEET DID NOT ACCURATELY STATE 
THE ELEMENTS OF A LACK-OF-INFORMED-
CONSENT CAUSE OF ACTION, MOTION TO SET 
ASIDE THE VERDICT SHOULD HAVE BEEN 

GRANTED), 48 
VOCATIONAL REHABILITATION EXPERT (LABOR 

LAW, PLAINTIFF COMPELLED TO SUBMIT TO 
EXAMINATION BY DEFENSE VOCATIONAL 
REHABILITATION EXPERT), 38 

YOUTHFUL OFFENDER ADJUDICATION (PROPERLY 
CONSIDERED IN SORA RISK-LEVEL 
ASSESSMENT), 20 

ZONING (DEVELOPER DID NOT HAVE PROPERTY 
INTEREST IN SITE PLAN APPROVAL), 8 

ZONING (STANDING FOR PRIVATE COMMON-LAW 
ACTION TO ENJOIN ZONING VIOLATIONS), 55 

 


