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elements of several intentional torts, including malicious prosecution, false 

arrest, false imprisonment, libel, slander and tortious interference with a 

prospective business advantage (note that issuance of an appearance ticket 

does not amount to false arrest or imprisonment): 
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CRIMINAL LAW/CRIMINAL PROCEDURE LAW/UNSEALING 
OF GRAND JURY PROCEEDINGS/APPEALS 

  
Re: the Unsealing of the Grand Jury Proceedings Concerning Eric 

Garner's Death at the Hands of the Police, a "Compelling and 
Particularized Need" for Disclosure Had Not Been Demonstrated---the 

Public Interest in Preserving Grand Jury Secrecy Outweighed the Public 
Interest in Disclosure 

  
The Second Department, in an extensive, detailed decision, determined that 
the grand jury proceedings concerning the death of (unarmed) Eric Garner at 
the hands of the police (who were not indicted) should not be unsealed. As a 
threshold issue, the court found that New York City's Public Advocate, 
pursuant to the terms of the City Charter, did not have the capacity to bring the 
petition. However, the other petitioners, the Legal Aid Society, the New York 
Civil Liberties Union, and the local branch of the NAACP, had standing to bring 
the petition. In essence, the court held that petitioners had not demonstrated 
the requisite "compelling and particularized" need for disclosure and the public 
interest in preserving grand jury secrecy outweighed the public interest in 
disclosure. In response to the District Attorney's argument that the underlying 
order denying the petition to unseal the records was not appealable, the 
Second Department explained that the order was civil, not criminal, in nature 
(and therefore appealable): 
 

These appeals arise out of the death of Eric Garner on July 17, 2014, 
and a grand jury's decision not to return an indictment against the 
target or targets of its investigation. After impaneling a grand jury to 
hear evidence concerning the circumstances of Garner's death, the 
District Attorney of Richmond County (hereinafter the District Attorney), 
based on CPL 190.25(4)(a), petitioned the Supreme Court, and was 
granted permission, to disclose to the public limited information 
regarding the nature and scope of the grand jury proceedings. The 
District Attorney did not seek, at that time, the disclosure of any grand 
jury testimony or exhibits. The Supreme Court permitted disclosure 
regarding the period of time during which the grand jury sat, the 
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number and types of witnesses who testified, and the 
number and types of exhibits admitted into evidence. 
The Supreme Court also disclosed the relevant 
principles of law on which the grand jurors were 
instructed, and that the grand jury, in conformity with 
CPL 190.60 and 190.75, voted to file its findings of 
dismissal. Rather than quelling public debate about the 
grand jury proceedings, the limited disclosure instead 
engendered a call for full disclosure of the minutes of the 
grand jury's proceedings, and the exhibits and 
instructions provided to the grand jury. 
These appeals involve the subsequent petitions filed by 
Letitia James, as Public Advocate for the City of New 
York (hereinafter the Public Advocate), the Legal Aid 
Society, the New York Civil Liberties Union, and the 
Staten Island Branch of the National Association for the 
Advancement of Colored People and the New York 
State Conference of Branches of the National 
Association for the Advancement of Colored People 
(hereinafter together the N.A.A.C.P. petitioners), based 
upon CPL 190.25(4)(a), to unseal and release the grand 
jury minutes to themselves and to the general public, 
including transcripts of testimony, exhibits, information 
about certain grand jurors, and legal instructions. Each 
of these petitioners seeks disclosure for the purpose of 
understanding the grand jury's decision to not return an 
indictment, promoting transparency in the grand jury 
process, restoring confidence in the criminal justice 
system, and engaging in meaningful discussions about 
reform of the grand jury process and police practices. 
Certain petitioners proposed [*3]limiting the scope of the 
materials disclosed to the public and redacting any 
names of, and identifying information about, the 
witnesses and grand jurors. In the order appealed from 
dated March 19, 2015, the Supreme Court denied the 
petitions on the grounds that each of the petitioners 
failed to establish a "compelling and particularized" need 
for disclosure and, in any event, the public interest in 
preserving grand jury secrecy outweighed the public 
interest in disclosure. 
Preliminarily, we note that the disclosure issues raised 
by the District Attorney in the initial proceeding were 
different than the issues presented by the current 
petitions. Accordingly, the determination made in the 
District Attorney's initial proceeding does not control the 
instant proceedings (see Ryan v New York Tel. Co., 62 
NY2d 494, 500-501). Moreover, the partial disclosure 
ordered by Justice Rooney in that proceeding does not, 
in and of itself, open the door to the disclosure of 
additional grand jury testimony, exhibits, and information 
(see Matter of Carey, 45 Misc 3d 187 [Sup Ct, Wyoming 
County], affd 68 AD2d 220). 

We reject the District Attorney's contention that the 
subject order is nonappealable. The order appealed from 
is civil, rather than criminal, in nature, "for although it 
relates to a criminal [investigation], it does not affect the 
criminal [investigation] itself, but only a collateral aspect 
of it," namely, the unsealing and release of the grand 
jury minutes (Matter of Hynes v Karassik, 47 NY2d 659, 
661 n 1; see People v M.E., 121 AD3d 157, 159; People 

v Anonymous, 7 AD3d 309, 310; People v Purley, 297 
AD2d 499, 501). 
However, the Public Advocate lacks capacity to maintain 
a proceeding based on CPL 190.25(4)(a). The issue of 
legal capacity "requires an inquiry into the litigant's 
status, i.e. its power to appear and bring its grievance 
before the court'" (Wells Fargo Bank Minn., N.A. v 
Mastropaolo, 42 AD3d 239, 242, quoting Community Bd. 
7 of Borough of Manhattan v Schaffer, 84 NY2d 148, 
155). The authority of the Public Advocate is expressly 
limited to that set forth in the New York City Charter. 
Section 24(f)(4) of the New York City Charter, which 
enables the Public Advocate, in essence, to oversee city 
agencies, perform related investigations, and attempt to 
resolve individual complaints concerning city services, 
does not extend to allegations of conduct that may 
constitute a crime. In fact, the Public Advocate is 
required to forward complaints alleging potential criminal 
conduct to the New York City Department of 
Investigation or the appropriate prosecuting attorney or 
other law enforcement agency (see NY City Charter § 
24[k]). The Public Advocate's authority is otherwise 
limited to her intra-city services and agency oversight, 
which specifically does not include oversight of 
constitutionally established offices such as county district 
attorneys and the courts (see NY Const art XIII; NY City 
Charter § 24[f][4]; People v Ianniello, 21 NY2d 418, 424). 
We note that no provision of the City Charter expressly 
authorizes the Public Advocate to commence litigation. 
Although the First Department has held that section 24(j) 
of the City Charter impliedly confers upon the Public 
Advocate the capacity to bring a proceeding under 
CPLR article 78 to compel a city agency to comply with 
the Public Advocate's request for records and 
documents (see Matter of Green v Safir, 255 AD2d 107), 
that holding is inapplicable here. The Public Advocate's 
capacity to bring the instant proceeding cannot be 
derived by "necessary implication" from her oversight 
and investigatory responsibilities as set forth in the City 
Charter (see Community Bd. 7 of Borough of Manhattan 
v Schaffer, 84 NY2d at 159). To the extent that section 
24(j) of the New York City Charter authorizes the Public 
Advocate to be provided with timely access to records 
and documents of city agencies as necessary to 
complete her investigations, the grand jury records at 
issue are not generated by city agencies, and her 
authority is limited to investigations required of her by 
the Charter. Further, to the extent our concurring 
colleague relies upon the definition of "agency" 
contained in New York City Charter § 1150(2) to suggest 
that the Public Advocate may engage in the oversight of 
and obtain records from any public entity that is paid in 
whole or in part from the City's treasury, such a general 
definition must yield to the more specific language of 
New York City Charter § 24(f) and (k), which exempts 
courts and district attorneys from the Public Advocate's 
oversight. "Whenever there is a general and a particular 
provision in the same statute, the general does not 
overrule the particular but applies only where the 
particular enactment is inapplicable" (McKinney's Cons 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_24113.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_05748.htm
http://www.courts.state.ny.us/reporter/3dseries/2004/2004_03725.htm
http://www.courts.state.ny.us/reporter/3dseries/2004/2004_03725.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_04626.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_04626.htm
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Laws of NY, Book 1, Statutes § 238). Therefore, despite 
the general language in New York City Charter § 1150 
defining the term "agency," the specific proscriptive 
language of the Public Advocate's functions, as defined 
in New York City Charter § 24, cannot be construed as 
intending to confer upon the Public Advocate any 
authority to civilly review, oversee, or investigate district 
attorneys' offices in the substantive performance of their 
criminal law-related prosecutorial [*4]responsibilities. 
Accordingly, rather than reaching the merits of the Public 
Advocate's petition, the Supreme Court should have 
denied it on the ground of lack of capacity. 
Unlike the Public Advocate, the purpose and capacity of 
the remaining appellants (hereinafter collectively the 
appellants) is not expressly limited by the City Charter or 
other statutory or decisional authorities. The District 
Attorney's contention that the appellants lacked 
"standing" to seek disclosure because they are not 
among the individuals and agencies specifically 
enumerated in CPL 160.50(1)(d) is without merit. While it 
is true that none of the appellants falls within the six 
statutory exceptions to the sealing provision under CPL 
160.50(1)(d), that statute is inapplicable to the extent 
that the appellants are seeking disclosure based on CPL 
190.25(4)(a). Indeed, courts have routinely considered 
requests for disclosure based on CPL 190.25(4)(a) by 
individuals and agencies other than those specifically 
enumerated in CPL 160.50(1)(d) (see e.g. People v Di 
Napoli, 27 NY2d 229; Matter of Quinn [Guion], 293 NY 
787; Matter of Aiani v Donovan, 98 AD3d 972; Roberson 
v City of New York, 163 AD2d 291; People v Lindsay, 
188 Misc 2d 757 [Cattaraugus County Ct]; People v 
Cipolla, 184 Misc 2d 880 [Rensselaer County Ct]; Matter 
of FOJP Serv. Corp., 119 Misc 2d 287 [Sup Ct, NY 
County]). In any event, the list of parties permitted to 
seek the unsealing of records under CPL 160.50(1)(d) 
has been expanded in "extraordinary circumstances" 
(Matter of New York State Commn. on Jud. Conduct v 
Rubenstein, 23 NY3d 570, 581 [internal quotation marks 
omitted]; Matter of New York State Police v Charles Q., 
192 AD2d 142, 145 [internal quotation marks omitted]), 
upon a showing of a "compelling demonstration" (Matter 
of New York State Police v Charles Q., 192 AD2d at 145 
[internal quotation marks omitted]) that disclosure was 
necessary, which is synonymous with the burden under 
CPL 190.25(4)(a). 
Turning to the merits, " [t]he primary function of the 
Grand Jury in our system is to investigate crimes and 
determine whether sufficient evidence exists to accuse a 
citizen of a crime and subject him or her to criminal 
prosecution'" (People v Burch, 108 AD3d 679, 680, 
quoting People v Calbud, Inc., 49 NY2d 389, 394). 
"Grand jury proceedings are secret, and no grand juror, 
or other person specified in subdivision three of this 
section or section 215.70 of the penal law may, except in 
the lawful discharge of his duties or upon written order of 
the court, disclose the nature or substance of any grand 
jury testimony, evidence, or any decision, result or other 
matter attending a grand jury proceeding" (CPL 
190.25[4][a]). New York case law recognizing the 

sanctity of grand jury secrecy dates as far back as the 
year 1825 (see Ex parte Tayloe, 5 Cow 39), and the 
predecessor statute of CPL 190.25 dates back from at 
least 1881 (see Code Crim Proc §§ 256, 257, 258). So 
strong are the principles of grand jury secrecy and the 
policies underlying it that unauthorized disclosure of 
grand jury evidence is a felony in New York (see Penal 
Law § 215.70). While "secrecy of grand jury minutes is 
not absolute" (People v Di Napoli, 27 NY2d at 234; see 
Matter of District Attorney of Suffolk County, 58 NY2d 
436, 443; Roberson v City of New York, 163 AD2d at 
291), "a presumption of confidentiality attaches to the 
record of Grand Jury proceedings" (People v Fetcho, 91 
NY2d 765, 769). 
The legal standard that must initially be applied to 
petitions seeking the disclosure of grand jury materials is 
whether the party seeking disclosure can establish a 
"compelling and particularized need" for access to them 
(People v Robinson, 98 NY2d 755, 756; see Matter of 
District Attorney of Suffolk County, 58 NY2d at 444; 
Matter of Police Commr. of City of N.Y. v Victor W., 37 
AD3d 722 [internal quotation marks omitted]). Only if the 
compelling and particularized need threshold is met 
must the court then balance various factors to determine 
whether the public interest in the secrecy of the grand 
jury is outweighed by the public interest in disclosure 
(see People v Robinson, 98 NY2d at 756; Matter of 
Lungen v Kane, 88 NY2d 861, 862-863; Matter of District 
Attorney of Suffolk County, 58 NY2d at 443-444; People 
v Di Napoli, 27 NY2d at 234-235; Matter of Aiani v 
Donovan, 98 AD3d at 973-974; Matter of Police Commr. 
of City of N.Y. v Victor W., 37 AD3d 722). The decision 
as to whether to permit disclosure is committed to the 
trial court's discretion (see People v Di Napoli, 27 NY2d 
at 234; People v Eun Sil Jang, 17 AD3d 693, 694). 
However, "without the initial showing of a compelling and 
particularized need, the question of discretion need not 
be reached, for then there simply would be no policies to 
balance" (Matter of District Attorney of Suffolk County, 
58 NY2d at 444). 
A party seeking disclosure will not satisfy the compelling 
and particularized need threshold simply by asserting, or 
even showing, that a public interest is involved. The 
party must, [*5]by a factual presentation, demonstrate 
why, and to what extent, the party requires the minutes 
of a particular grand jury proceeding "to advance the 
actions or measures taken, or proposed (e.g. legal 
action, administrative inquiry or legislative investigation), 
to insure that the public interest has been, or will be, 
served" (Matter of District Attorney of Suffolk County, 86 
AD2d 294, 299, affd 58 NY2d 436). "[I]f the supposed 
societal benefit of maximizing the public's awareness 
could by itself trump all other considerations," there 
would not exist a "legal presumption against disclosure 
of grand jury evidence, let alone a rule providing that 
such presumption may be overcome only by a showing 
of a particularized and compelling need for disclosure" 
(Matter of Carey, 45 Misc 3d at 213 [Sup Ct, Wyoming 
County]). Significantly, courts that have permitted 
disclosure of grand jury evidence have uniformly done 

http://www.courts.state.ny.us/reporter/3dseries/2012/2012_06138.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04118.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04118.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_05326.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_01569.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_01569.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_01569.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_01569.htm
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so for some purpose other than generalized public 
interest and dissemination (see People v Di Napoli, 27 
NY2d 229; Matter of Quinn, 293 NY 787; Matter of Aiani 
v Donovan, 98 AD3d at 973-974; Matter of Scotti, 53 
AD2d 282; People v Werfel, 82 Misc 2d 1029 [Sup Ct, 
Queens County]; cf. People v Cipolla, 184 Misc 2d 880). 
Despite the intense public interest in this case, which 
this Court recognizes, the Supreme Court properly 
determined that the appellants' reasons do not constitute 
a compelling and particularized need for disclosure of 
the requested grand jury materials (see Matter of District 
Attorney of Suffolk County, 58 NY2d 436; Matter of 
Police Commr. of City of N.Y. v Victor W., 37 AD3d at 
722; Matter of Hynes [Patrolmen's Benevolent Assn.], 
179 AD2d 760; Ruggiero v Fahey, 103 AD2d 65; Matter 
of Carey [Fischer], 68 AD2d 220; Matter of Carey, 45 
Misc 3d 187; Matter of NYP Holdings, 196 Misc 2d 708 
[Sup Ct, Kings County]; Matter of Grand Jury 
Investigation, 139 Misc 2d 282 [Sup Ct, Bronx County]; 
Matter of Third Extraordinary Special Grand Jury, 
Convened Pursuant to Exec. Orders Nos. 42 & 43 of 
1976, 118 Misc 2d 93 [Sup Ct, Onondaga County]). 
While many of the foregoing decisional authorities could 
be discussed in detail as controlling precedent, the 
Matter of Hynes case merits particular note. Matter of 
Hynes arose out of a well-publicized and highly charged 
incident in 1991 in Crown Heights, Brooklyn, when a 
vehicle struck and killed a seven-year-old child. A grand 
jury declined to indict the driver for any crime, which 
added considerably to community unrest over the 
incident. The District Attorney of Kings County sought to 
release the grand jury's minutes and records to quell the 
unrest, and to restore confidence in the grand jury 
system generally and in his office specifically (see Matter 
of Hynes [Patrolmen's Benevolent Assn.], 179 AD2d at 
760). This Court upheld the Supreme Court's denial of 
the requested disclosure, finding that curbing community 
unrest and restoring faith in courts and prosecutors did 
not represent a compelling and particularized need, as is 
necessary to overcome the presumption of confidentially 
attached to grand jury proceedings (see id. at 760-761). 
The similarities between the circumstances of Matter of 
Hynes and those presented here are striking. Although 
the target of the grand jury proceedings in Matter of 
Hynes was a civilian, and the targets here are public 
servants, we find that distinction to be without a 
difference to the resolution of this case. 
In addition, the appellants have failed to demonstrate 
that relevant information cannot be obtained from 
sources other than the grand jury minutes to permit 
lawmakers to fashion legislation, if appropriate, 
concerning reform of the grand jury process and police 
practices (see Matter of District Attorney of Suffolk 
County, 58 NY2d at 444-445; Matter of Third 
Extraordinary Special Grand Jury, Convened Pursuant 
to Exec. Orders Nos. 42 & 43 of 1976, 118 Misc 2d at 
97). These sources may include, but are not necessarily 
limited to, reports and records of news media, and the 
City's Department of Investigation, Civilian Complaint 
Review Board, Police Department, and Law Department. 

The appellants' argument that there is a compelling and 
particularized need for disclosing the grand jury 
materials in order to help shape legislative debate at the 
State Capitol for potential grand jury reform is 
unpersuasive. The appellants failed to establish how or 
in what manner these grand jury materials would inform 
legislative debate beyond the facts that are already 
publicly known of the case, and beyond reform 
proposals that are already being discussed on their own 
merits. 
The Supreme Court also properly determined that the 
Legal Aid Society failed to demonstrate a compelling and 
particularized need for access to the grand jury minutes 
for the purpose of ensuring better representation of its 
current and future clients. The Legal Aid Society did not 
indicate with any degree of specificity how the minutes 
or exhibits in this isolated case are [*6]necessary to that 
effort (see Ruggiero v Fahey, 103 AD2d at 70; Matter of 
District Attorney of Suffolk County, 86 AD2d at 299; 
Matter of Grand Jury Investigation, 139 Misc 2d at 285). 

Moreover, contrary to the appellants' contentions, the 
instructions given to the grand jury are entitled to a 
presumption of confidentiality, since CPL 190.25(4) 
affords protection to all "matter attending a grand jury 
proceeding" (CPL 190.25[4][a]), including records that 
were not even entered into evidence before the grand 
jury (see Matter of Aiani v Donovan, 98 AD3d at 973). 
Similarly, there is no support for the conclusory 
contention of the Legal Aid Society and the N.A.A.C.P. 
petitioners that noncivilian witnesses, namely, police 
officers and emergency medical technicians, have no 
expectation of privacy in their grand jury testimony, or 
that they are not entitled to the same legal protections as 
civilian witnesses (see Melendez v City of New York, 
109 AD2d 13, 22-23). Accordingly, the appellants failed 
to show a compelling and particularized need for 
disclosure. 
Although the appellants failed to make the requisite 
initial showing, because of the importance of this matter, 
this Court will reach the issue of whether "the public's 
right to know overrides such factors as the chilling effect 
disclosure might have on future Grand Jury 
investigations of this nature" (Matter of Hynes 
[Patrolmen's Benevolent Assn.], 179 AD2d at 761). The 
Supreme Court properly determined that the public 
interest in disclosure was outweighed by the dangers 
inherent in violating the secrecy of the grand jury 
proceeding (see Ruggiero v Fahey, 103 AD2d at 71-72; 
Matter of Carey, 45 Misc 3d at 209; Matter of Grand Jury 
Investigation, 139 Misc 2d 282). 

The most frequently mentioned purposes or rationales 
for preserving grand jury secrecy include: "(1) prevention 
of flight by a defendant who is about to be indicted; (2) 
protection of the grand jurors from interference from 
those under investigation; (3) prevention of subornation 
of perjury and tampering with prospective witnesses at 
the trial to be held as a result of any indictment the grand 
jury returns; (4) protection of an innocent accused from 
unfounded accusations if in fact no indictment is 
returned; and (5) assurance to prospective witnesses 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_24113.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_24113.htm
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that their testimony will be kept secret so that they will be 
willing to testify freely" (People v Di Napoli, 27 NY2d at 
235; see People v Seymour, 255 AD2d 866, 867; 
Ruggiero v Fahey, 103 AD2d at 67-68). It is true that 
most of the factors enumerated in People v Di Napoli (27 
NY2d at 235) are not implicated here in light of the fact 
that the grand jury declined to return an indictment, and 
that the identities of the target, as well as of certain 
witnesses who testified before the grand jury, are 
already publicly known. However, ensuring the 
independence of the grand jury, preventing the very real 
or potential danger that disclosure might present to the 
physical safety of the grand jurors and witnesses, and 
protecting them from public scrutiny and criticism, all 
militate in favor of maintaining grand jury secrecy. 
Indeed, if pre-indictment proceedings were made public, 
especially in high profile cases such as this, "[f]ear of 
future retribution or social stigma may act as powerful 
deterrents to those who would come forward and aid the 
grand jury in the performance of its duties" (Douglas Oil 
Co. of Cal. v Petrol Stops Northwest, 441 US 211, 222; 
see United States v Sells Engineering, Inc., 463 US 418, 
424; Butterworth v Smith, 494 US 624, 636-637 [Scalia, 
J., concurring]). We note that in this particular instance, 
there is reportedly an ongoing federal investigation into 
the circumstances of the death of Eric Garner, and the 
disclosure of grand jury minutes here could negatively 
interfere with the investigative efforts of the United 
States Department of Justice and the willingness of 
witnesses to cooperate with those efforts. 
Although the appellants suggest that redacting certain 
information will cure the impact of disclosure on the 
grand jury witnesses and jurors by narrowing the scope 
of certain materials disclosed to the public, under the 
circumstances of this case, redactions would not serve 
the purpose of preserving the witnesses' anonymity and 
thereby protect them from public criticism and scrutiny 
(see Matter of Carey [Fischer], 68 AD2d at 228). Indeed, 
the earlier widespread dissemination of two videos 
capturing the incident would facilitate efforts by the 
media and the public to identify the source of any 
testimony disclosed. 
The parties' remaining contentions either are without 
merit or have been rendered academic in light of our 
determination. 
Accordingly, the Supreme Court properly denied the 
petitions submitted by the [*7]appellants to unseal and 
release grand jury minutes and evidence based on CPL 
190.25(4)(a), and properly denied the petition submitted 
by the Public Advocate, but should have done so on the 
ground of lack of capacity to maintain this proceeding. 
DILLON, J.P., AUSTIN and SGROI, JJ., concur. 
LEVENTHAL, J., concurs in the result, and votes to 
affirm the order insofar as appealed from, with the 
following memorandum: 
I agree with my colleagues in the majority that the order 
denying the petitions to unseal and release the subject 
grand jury minutes and evidence based on CPL 
190.25(4) should be affirmed insofar as appealed from. I 
write separately to express my view that the petitioner 

Letitia James, as Public Advocate for the City of New 
York (hereinafter the Public Advocate), did not lack 
capacity to commence and maintain her proceeding. 
The Public Advocate, an elected official with the power 
to sue, is a watchdog over New York City government 
(see Matter of Madison Sq. Garden, L.P. v New York 
Metro. Transp. Auth. 19 AD3d 284, 285; Matter of Green 
v Safir, 174 Misc 2d 400, 406 [Sup Ct, NY County]). 
Pursuant to New York City Charter § 24(j), the Public 
Advocate "shall have timely access to those records and 
documents of city agencies which the public advocate 
deems necessary to complete the investigations, 
inquiries and reviews required by this section" (emphasis 
added). The term "agency" is defined within the New 
York City Charter as "a city, county, borough, or other 
office, position, administration, department, division, 
bureau, board or commission, or a corporation, 
institution or agency of government, the expenses of 
which are paid in whole or in part from the city treasury" 
(NY City Charter § 1150[2]). 
The District Attorney correctly acknowledges that its 
office is funded by the City of New York (see NY City 
Charter § 1125). Therefore, while the Office of the 
District Attorney is not an arm of the City of New York 
(see NY Const art XIII; County Law § 700[1]; see also 
Matter of Kelley v McGee, 57 NY2d 522, 535-536), the 
City Charter provides that the Office of the District 
Attorney is a city agency for the limited purpose of 
determining the Public Advocate's capacity to request 
the subject relief. Furthermore, while the grand jury 
minutes and evidence at issue are not records of the 
Office of the District Attorney (see Matter of Hall v 
Bongiorno, 305 AD2d 508, 509), the District Attorney is 
in control of the grand jury proceedings (see CPL 
190.25; People v Huston, 88 NY2d 400, 406; People v 
Dawson, 50 NY2d 311, 323) and is the custodian of 
such material (see Matter of Temporary State Commn. 
of Investigation, 47 Misc 2d 11, 13-14 [Nassau County 
Ct]). 
Moreover, the majority's determination that the Public 
Advocate lacks capacity to maintain her proceeding is 
inconsistent with its determination that the other 
petitioners have such capacity in this matter. As the 
majority correctly observes, the list of parties permitted 
to seek the unsealing of records under CPL 160.50(1)(d) 
has been expanded in "extraordinary circumstances" 
(Matter of New York State Commn. on Jud. Conduct v 
Rubenstein, 23 NY3d 570, 581 [internal quotation marks 
omitted]; Matter of New York State Police v Charles Q., 
192 AD2d 142, 145 [internal quotation marks omitted]) 
upon a showing of a "compelling demonstration" that 
disclosure was necessary (Matter of New York State 
Police v Charles Q., 192 AD2d at 145 [internal quotation 
marks omitted]). I further believe that this showing, 
applicable to all of the petitioners, is equivalent to, and 
coextensive with, a movant's burden under CPL 
190.25(4)(a). 
Therefore, in my view, the Public Advocate should be 
permitted to assert and maintain her proceeding so as to 
set forth her claim that she is empowered to investigate 

http://www.courts.state.ny.us/reporter/3dseries/2005/2005_05418.htm
http://www.courts.state.ny.us/reporter/3dseries/2005/2005_05418.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04118.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_04118.htm
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the alleged failure of the District Attorney in this matter 
by seeking disclosure of the subject grand jury minutes 
and evidence. 
Addressing the merits, however, I agree with the 
majority's reasoning and determination that, among 
other things, the petitioners failed to present a 
compelling and particularized need for access to the 
subject material. Therefore, the Supreme Court properly 
denied [*8]their petitions. 
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APPELLATEIVISION 
ADMINISTRATIVE LAW 

 

 
ADMINISTRATIVE LAW/LANDLORD-

TENANT/RENT STABILIZATION CODE 
(NEW YORK CITY) 

  
Agency's Failure to Follow Its Own Regulations 
Renders Determination Arbitrary and Capricious 

  
The Second Department, over a partial dissent, in a rent-
overcharge proceeding, affirmed Supreme Court's 
review of the propriety of rent regulated by the NYC Rent 
Stabilization Code. The court explained the extent of the 
courts' review powers of the administrative rulings, 
noting that the Deputy Commissioner's failure to 
calculate the appropriate rent in the manner dictated by 
the controlling regulations rendered that particular 
aspect of the Commissioner's ruling arbitrary and 
capricious: 
  

"[I]n a CPLR article 78 proceeding to review a 
determination of the DHCR [NYC Department of 
Housing and Community Renewal], the court is 
limited to . . . the question of whether its 
determination was arbitrary and capricious and 
without a rational basis" ... . In reviewing a 
determination of the DHCR, "[t]he court may not 
substitute its judgment for that of the DHCR" ... . 
"The DHCR's interpretation of the statutes and 
regulations it administers, if reasonable, must be 
upheld" ... . * * * 
  
In determining that the [landlord was] entitled to a 
rental increase of $204.01 per month pursuant to 
Rent Stabilization Code (9 NYCRR) § 
2522.4(a)(1), the Deputy Commissioner deviated 
from the statutory calculations set forth in Rent 
Stabilization Code (9 NYCRR) § 2522.4(a)(4). 
Accordingly, the determination to recalculate the 
legal regulated rent to be $1,200 per month, by 
including a rental increase of $204.01 per month, 
was arbitrary and capricious and did not have a 
rational basis in the record ... . Matter of 
Velasquez v New York State Div. of Hous. & 
Community Renewal, 2015 NY Slip Op 06353, 

2nd Dept 7-29-15 

  
ADMINISTRATIVE LAW/PLANNING 

BOARD/SUBDIVISION APPLICATION 
  

Court's Review Powers Re: a Planning Board's 
Denial of a Subdivision Application Explained 

  
In upholding the Planning Board's denial of petitioner's 
subdivision application, the Second Department 
explained the court's review criteria in this context: "The 
court will substitute its judgment for that of a planning 
board only when the determination was affected by an 
error of law, or was arbitrary and capricious or an abuse 
of discretion, or was irrational (... see CPLR 7803[3]...). 
When reviewing a planning board's determination, courts 
consider substantial evidence only to determine whether 
the record contains sufficient evidence to support the 
rationality of the Board's determination...". [internal 
quotation marks omitted] The Second Department went 
on to look at the evidence, which, although conflicting in 
some aspects, included support for the rationality of the 
Planning Board's ruling. Matter of Ostojic v Gee, 2015 
NY Slip Op 06244, 2nd Dept 7-22-15 

  
 
 

ANIMAL LAW 
 
 

ANIMAL LAW/DOG BITE/LANDLORD-
TENANT/LANDLORD'S LIABILITY FOR 

INJURY BY TENANT'S DOG 
  

Landlord With Notice of a Tenant's Dog's Vicious 
Propensities May Be Liable to the Injured Plaintiff 

  
In finding that there were questions of fact precluding 
summary judgment in a dog-bite case, the Third 
Department noted that a landlord with notice of a dog's 
vicious propensities can be liable to the injured plaintiff: 
  

"A landlord may be liable for the attack by a dog 
kept by a tenant if the landlord has actual or 
constructive knowledge of the animal's vicious 
propensities and maintains sufficient control over 
the premises to require the animal to be removed 
or confined" ... . Defendant was empowered to 
require the [tenants] to remove the animal and, 
indeed, its site manager testified that he took 
steps to do so once he learned of the dog's 
existence in September 2012. Rodgers v 
Horizons At Monticello, LLP, 2015 NY Slip Op 
06189, 3rd Dept 7-16-15 

  
 

 

APPELLATE DIVISION 
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ANIMAL LAW/DOG BITE/STRICT LIABILITY 
(DOG BITE) 

  
Question of Fact Re: Whether Dog Had Exhibited 

Vicious Propensities Prior to Plaintiff's Injury 
Precluded Summary Judgment 

  
The Second Department determined questions of fact 
about whether the dog exhibited vicious propensities 
prior to plaintiff's injury precluded summary judgment in 
a dog bite case.  The court explained the relevant law, 
noting that no negligence cause of action for a dog bite 
exists in New York: 
  

Aside from the limited exception ..., regarding a 
farm animal that strays from the place where it is 
kept ..., which is not at issue here, "New York 
does not recognize a common-law negligence 
cause of action to recover damages for injuries 
caused by a domestic animal" ... . Thus, "[t]o 
recover upon a theory of strict liability in tort for a 
dog bite or attack, a plaintiff must prove that the 
dog had vicious propensities and that the owner 
of the dog . . . knew or should have known of 
such propensities" ... . Vicious propensities 
include the propensity to do any act that might 
endanger the safety of the persons and property 
of others ... . "Evidence tending to prove that a 
dog has vicious propensities includes a prior 
attack, the dog's tendency to growl, snap, or bare 
its teeth, the manner in which the dog was 
restrained, and a proclivity to act in a way that 
puts others at risk of harm" ... . 

  
Here, the plaintiff failed to establish her prima 
facie entitlement to judgment as a matter of law 
on the issue of the defendant's liability. In support 
of her motion, the plaintiff submitted her 
deposition testimony that, although the dog had 
barked "aggressively" at her prior to the incident, 
she had never observed the dog attack any 
person or another pet prior to this incident. The 
plaintiff also submitted the deposition testimony of 
a neighbor who, on two separate occasions prior 
to the instant attack, observed the dog growl, 
bark, bare its teeth, and jump at a person. 
Significantly, the neighbor testified that the 
defendant was present during both of the prior 
incidents. However, in support of her motion, the 
plaintiff submitted the deposition testimony of the 
defendant, who maintained that, prior to the 
attack on the plaintiff, the dog had never attacked 
any person or any other dog, and had never acted 
threateningly toward anyone. The defendant 
further testified that, although the dog might have 
barked at times, no one had ever complained to 
her about the dog or reported to her that they felt 
threatened by the dog. This evidence 
demonstrated the existence of triable issues of 

fact as to whether the dog displayed vicious 
propensities prior to the plaintiff's attack, or if it 
did, whether the defendant was aware of such 
propensities ... . Ostrovsky v Stern, 2015 NY 
Slip Op 05654, 2nd Dept 7-1-15 

  
 ANIMAL LAW/NEGLIGENCE/FARM 
ANIMAL, ESCAPE OF/PROXIMATE 

CAUSE/CONDITION OR OCCASION FOR 
THE OCCURRENCE OF AN ACCIDENT 

  
Escaped Calf Furnished the Condition or Occasion 

for Plaintiff's Decedent's Presence in the Road When 
She Was Struck, But Was Not the Proximate Cause 

of Plaintiff's Decedent's Being in the Road 
  
The Fourth Department, over a dissent, determined that 
defendant's motion for summary judgment should have 
been granted. A calf escaped from defendant farm. 
Plaintiff's decedent stopped her car and got out to aid 
the calf.  Both plaintiff's decedent and the calf were 
struck by a car when they were in the road, although 
there was no evidence decedent stopped her car 
because the calf blocked the road. The Fourth 
Department held that the escape of the calf did not 
"cause" the decedent to be in the road. Rather the 
escape of the calf furnished the condition or occasion for 
decedent to be in the road: 
  

Although "a landowner or the owner of an animal 
may be liable under ordinary tort-law principles 
when a farm animal . . . is negligently allowed to 
stray from the property on which the animal is 
kept" ..., "liability may not be imposed upon a 
party who merely furnishes the condition or 
occasion for the occurrence of the event but is not 
one of its causes" ... . Here, in support of its 
motion, Drumm Farm established that any 
negligence on its part in allowing the calf to 
escape merely "created the opportunity for 
plaintiff to be standing [in the roadway], [but] it did 
not cause [her] to stand" there ... . "In short, the 
[alleged] negligence of [Drumm Farm] merely 
furnished the occasion for an unrelated act to 
cause injuries not ordinarily anticipated" ... . 
Importantly, plaintiff does not contend, and did not 
submit any evidence that would establish, that the 
calf's presence in the road blocked decedent's 
ability to travel in the southbound lane or 
otherwise forced decedent to stop her vehicle. 
Thus, Drumm Farm established as a matter of law 
that its "alleged negligent act, at most, caused the 
[calf to wander] out of the field, which was not the 
immediate cause of the accident" ... , and plaintiff 
failed to raise a triable issue of fact in opposition 
... . Hain v Jamison, 2015 NY Slip Op 06074, 4th 
Dept 7-10-15 

 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_05654.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_05654.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06074.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06074.htm


 

 10 

 

APPEALS 
 
 

APPEALS/CIVIL PROCEDURE/DEFAULT 
JUDGMENT, MOTION TO VACATE 

  
Supreme Court Abused Its Discretion by Vacating a 

Judgment Which Was Not Appealed by the 
Defendant 

  
The First Department, in a full-fledged opinion by Justice 
Manzanet-Daniels, reversing Supreme Court, 
determined defendant Port Authority's motion to vacate 
a judgment should not have been granted. Plaintiff, 
Nash, was injured in the 1993 World Trade Center 
bombing and was awarded a multi-million dollar 
judgment after trial. The Port Authority did not appeal the 
judgment, but sought to vacate the judgment pursuant to 
CPLR 5015 (a), based upon the results of an appeal in 
an unrelated "companion" case (Ruiz), which held the 
Port Authority immune from such suits. Supreme Court 
granted the motion and the First Department reversed, 
explaining that the Port Authority's failure to appeal 
could not be "remedied" using Supreme Court's 
discretionary "CPLR 5015" powers: 
  

The Port Authority made a strategic decision not 
to appeal either the liability or the damages 
determination in Nash, but to prosecute the Ruiz 
case instead. The Port Authority thereafter 
abandoned any claim that it was not liable to 
Nash, and represented to the Court of Appeals 
that a reversal in Ruiz would not affect cases like 
Nash's that had been finally determined. Having 
failed to seek leave to appeal from Nash's 
affirmed final judgment, the Port Authority ought 
not to profit from its misrepresentations to the 
detriment of Nash, whose judgment was 
indisputably final. 

  
As Professor Siegel noted in the Practice 
Commentaries accompanying CPLR 5513, "[t]he 
time in which to appeal or to move for leave to 
appeal if leave is necessary is one of the most 
rigid in all of procedure. Its passing without the 
proper step being taken forfeits the appeal and 
puts an end to the matter . . ." (David D. Siegel, 
Practice Commentaries, McKinney's Cons Laws 
of NY, Book 7B, CPLR 5513:1). 

  
While a court under CPLR 5015(a) might possess 
some limited jurisdiction to vacate a final 
judgment — for example, where the court 
purporting to enter judgment lacked subject 
matter jurisdiction — that discretion must be 
sparingly exercised lest final judgments be 

subject to never-ending attack, undermining the 
sanctity and finality of judgments. As Justice 
Graffeo noted in her partial dissent, "We generally 
do not reward litigants for failing to assert 
arguments in a timely fashion — with few 
exceptions, claims not promptly advanced are 
deemed waived or forfeited and this proposition 
applies to the right to seek reversal of a judgment 
on the ground that it is erroneous on the facts or 
law (i.e., the type of argument made on direct 
appeal) . . . Simply stated, when a party allows its 
appellate rights to lapse, it forfeits the right to 
challenge any issue it could have raised on direct 
appeal" (22 NY3d at 227). The Port Authority's 
motion to vacate the Nash judgment was 
predicated on an issue that had been litigated in 
Nash and would have been reviewable on appeal. 
The Port Authority ought not to be permitted a 
second bite at the apple at the expense of the 
elderly plaintiff, who suffered traumatic brain 
injuries over 20 years ago, and will now never see 
a penny of her $5.2 million final judgment. Nash v 
Port Auth of NY & NJ, 2015 NY Slip Op 06095, 
1st Dept 7-14-15 

 

 
APPEALS/RECORD ON APPEAL/CIVIL 

PROCEDURE 
  

Only Documents Relevant to the Order/Judgment 
Appealed from Should Be in the Record on Appeal---

Motion to Settle the Record Denied 
  
The Third Department affirmed Supreme Court's denial 
of plaintiff's motion to settle the record (on appeal) by 
adding documents (which were deemed not relevant to 
the appeal). The court described the required contents of 
the record: 
  

Consistent with the provisions of CPLR 5526, "the 
record on appeal from a final judgment shall 
consist of a notice of appeal, the judgment roll, 
the transcript or a statement in lieu of a transcript 
if there was a trial or hearing, any exhibits in the 
court of original instance, any other reviewable 
order and any opinion in the case" ... . The 
judgment roll, in turn, shall contain, among other 
things, "the summons, pleadings, admissions, 
each judgment and each order involving the 
merits or necessarily affecting the final judgment" 
(CPLR 5017 [b]...). As a result, "[d]ocuments or 
information that were not before [the trial court] 
cannot be considered by this Court on appeal" .. . 
Here, Supreme Court expressly found that the 
five documents at issue were neither considered 
in conjunction with nor relevant to the issues that 
gave rise to its ... order and judgment... . Xiaoling 
Shirley He v Xiaokang Xu, 2015 NY Slip Op 
06385, 3rd Dept 7-30-15 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06095.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06095.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06095.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06385.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06385.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06385.htm
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ARBITRATION 
 
 

 ARBITRATION/ARBITRATION AWARD, 
COURT REVIEW OF 

  
Arbitrator's Award Should Not Have Been Vacated---

No Clear and Convincing Evidence of Arbitrator's 
Bias or Misconduct or that the Arbitrator Exceeded 

His Power 
  
The Second Department reversed Supreme Court's 
vacation of an arbitration award. The vacation was 
based in part on a finding of an appearance of bias on 
the part of the arbitrator. The motion to vacate the award 
alleged the fact that both the mediator and arbitrator 
were past Supreme Court justices with overlapping 
terms demonstrated the arbitrator's bias or the 
appearance of bias.  The Second Department explained 
the limited role of a court in reviewing an arbitrator's 
award and noted that any ground for vacation must be 
proven by clear and convincing evidence: 
  

"It is well settled that judicial review of arbitration 
awards is extremely limited" ... . "A party seeking 
to overturn an arbitration award on one or more 
grounds stated in CPLR 7511(b)(1) bears a heavy 
burden, and must establish a ground for vacatur 
by clear and convincing evidence" ... . 

  
An arbitrator's partiality may be established by an 
actual bias or the appearance of bias from which 
a conflict of interest may be inferred ... . * * * [T]he 
fact that both the mediator and arbitrator were 
former Supreme Court Justices who served 
overlapping terms ..., standing alone, did not 
constitute clear and convincing evidence of actual 
bias or the appearance of bias on the part of the 
arbitrator ... . Moreover ... [the movant] failed to 
present clear and convincing evidence that the 
arbitrator exceeded his power in issuing the 
award (see CPLR 7511[b][1][iii]), or that he 
engaged in misconduct ... . David v Byron, 2015 
NY Slip Op 06107, 2nd Dept 7-15-15 

  
  
  

ARBITRATION/ARBITRATION, PETITION TO 
STAY-COMPEL/EDUCATION 

LAW/EDUCATION-SCHOOL LAW 
  

Two-Part Inquiry for Determining Whether a Dispute 
is Arbitrable Under a Collective Bargaining 
Agreement Clearly Explained and Applied 

  
The Third Department determined the dispute between 
teachers and the board of education (concerning the 

board's hiring of a teacher from an outside agency 
without posting the position as required by the collective 
bargaining agreement [CBA]) was arbitrable. The court 
first determined a provision of the Education Law, which 
allowed hiring from an outside agency, did not erect a 
policy/statutory barrier to hiring in accordance with the 
procedures in the CBA. The statute merely allowed the 
board to hire from an outside agency, but the statute did 
not preclude the board from using the hiring process 
agreed to in the CBA. The Third Department then went 
on to hold there was a reasonable relationship between 
the subject of the dispute and the general subject matter 
of the CBA. the only factors a court can look at to 
determine arbitrability.  The responsibility for any further 
inquiry and analysis then passed to the arbitrator: 
  

Petitioner contends that arbitration of the subject 
matter of the dispute is barred by Education Law 
§ 3602-e and public policy. Determining whether 
the subject matter of a dispute is arbitrable 
involves a two-step inquiry, the first issue being 
"whether there is any statutory, constitutional or 
public policy prohibition against arbitration of the 
grievance" ... . "[I]n order to overcome the strong 
[s]tate policy favoring the bargaining of terms and 
conditions of employment, any implied intention 
that there not be mandatory negotiation must be 
plain and clear or inescapably implicit in the 
statute" ... . 

  
Under the statutory scheme at issue, a 
"pre[]kindergarten program plan" is defined as a 
plan "designed to effectively serve eligible 
children directly through the school district or 
through collaborative efforts between the school 
district and an eligible agency or agencies" 
(Education Law § 3602-e [1] [d] ...). Petitioner's 
argument rests upon Education Law § 3602-e (5) 
(d), which states that "[n]otwithstanding any other 
provision of law, [a] school district[] shall be 
authorized to enter any contractual or other 
arrangements necessary to implement the 
district's prekindergarten plan." Contrary to 
petitioner's contention, this language does not 
suggest a legislative intent that school districts be 
given wholly unfettered freedom to disavow 
existing, bargained-for contractual agreements for 
the purpose of entering into contracts with outside 
agencies for prekindergarten instructional 
services. A more natural reading of Education 
Law § 3602-e supports a finding that the statute 
permits school districts to enter into such 
contracts, without in any way necessarily affecting 
the enforceability of a bargained-for agreement to 
secure such services through a CBA ... . * * * 
  
Having found that there is no public policy 
prohibition, we turn to the second part of the 
threshold inquiry — that is, whether the parties 
agreed to submit the subject matter of the dispute 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06107.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06107.htm
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to arbitration ... . In considering this issue, we 
must only ascertain if "there is a reasonable 
relationship between the subject matter of the 
dispute and the general subject matter of the 
CBA" ... .Matter of Board of Educ. of the 
Catskill Cent. Sch. Dist. (Catskill Teachers 
Assn.), 2015 NY Slip Op 06190, 3rd Dept 7-16-
15 

 

 
ARBITRATION/INSURANCE LAW/NO-

FAULT INSURANCE 
  

The Arbitrator Had the Power to Determine Whether 
Respondent Insurer Was a Motor Vehicle Insurer 

Subject to Mandatory Arbitration Pursuant to the No-
Fault Insurance Law---The Arbitrator's Conclusion 

that the Respondent Insurer Was Not a Motor 
Vehicle Insurer Had a Rational Basis 

  
The Second Department, in a full-fledged opinion by 
Justice Hinds-radix, held the arbitrator had the power to 
determine whether the respondent insurance company, 
American Bankers Ins. Co., was a motor vehicle insurer 
subject to the mandatory arbitration provision of the No-
Fault Insurance Law. The court affirmed the arbitrator's 
determination that American Bankers Ins. Co. was not a 
motor vehicle insurer (and therefore was not subject to 
mandatory arbitration). The taxi insured by petitioner 
was involved in a collision with a horse. The rider was 
seriously injured and petitioner insurer paid out about 
$60,000 in no-fault benefits. The petitioner insurer then 
sought to recover the no-fault benefits from American 
Bankers Ins. Co., which insured the stable where the 
horse was kept. The Second Department explained the 
powers of the arbitrator and explained why the 
arbitrator's conclusion (that the matter was not subject to 
mandatory arbitration under the Insurance Law) was 
rational. With respect to the arbitrator's powers, the court 
wrote: 
  

... [T]he arbitrator had the authority to rule on the 
issue of whether the controversy was subject to 
mandatory arbitration under Insurance Law § 
5102 and its implementing regulations. An 
arbitrator's authority generally "extends to only 
those issues that are actually presented by the 
parties" ... . Therefore, an arbitrator is precluded 
from identifying and considering an affirmative 
defense that is not pleaded by a party to the 
arbitration. Here, however, the issue before the 
arbitrator cannot be characterized as an 
affirmative defense, such as lack of coverage ... . 
Nor was the issue whether the petitioner satisfied 
a condition precedent to recovery in a loss-
transfer proceeding ... . Rather, the issue before 
the arbitrator was the threshold issue of whether 
American Bankers was an "insurer" subject to the 
mandatory arbitration procedures of Insurance 

Law § 5105, and 11 NYCRR 3.12(b) ... . 
Furthermore, the fact that American Bankers 
elected not to participate in the arbitration did not 
divest the arbitrator of the authority to determine, 
in the first instance, whether American Bankers 
was an "insurer" within the meaning of the subject 
statute and regulation. An arbitrator may hear and 
determine a controversy upon the evidence 
produced, notwithstanding the failure of a party to 
appear (see CPLR 7506[c]...), and since 
American Bankers did not appear at the 
arbitration, it did not affirmatively waive the issue 
of whether it was an "insurer" subject to 
arbitration by participating in the arbitration and 
raising other issues to the exclusion of that issue 
... . 

  
As noted by the Court of Appeals, a party may not 
be bound to arbitrate a dispute by mere inaction 
... . Therefore, American Bankers' failure to move 
to stay arbitration pursuant to CPLR 7503 did not 
render this dispute arbitrable, where, as here, no 
agreement to arbitrate was ever made ..., and 
where ... American Bankers was not an insurer 
subject to the statutory requirement to submit to 
mandatory arbitration. Matter of Fiduciary Ins. 
Co. v American Bankers Ins. Co. of Fla., 2015 
NY Slip Op 06343, 2nd Dept 7-29-15 

 

 
 

CHARTER SCHOOLS 
 
 

CHARTER SCHOOLS/CHARTER SCHOOL 
ACT/EDUCATION LAW/EDUCATION-

SCHOOL LAW/ADMINISTRATIVE LAW 
  

Parents of Children in Public Schools Had Standing 
to Seek Court Review of the SUNY Trustees' 

Authorization of Charter Schools---The Authorization 
Was Not Arbitrary or Capricious or an Abuse of 

Discretion 
  
The Second Department determined parents of children 
in public schools had standing to bring an Article 78 
petition for a review of the SUNY Trustee's authorization 
for charter schools. The court determined the 
authorization was not arbitrary or capricious or an abuse 
of discretion, noting that there was no requirement of 
majority community support: 
  

The petitioners, a group of parents of children in 
public schools in Community School District 14 
and an organization they founded to oppose the 
subject charter schools, commenced this 
proceeding pursuant to CPLR article 78 to review 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06190.htm
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the SUNY Trustees' determination authorizing the 
charters. The amended petition alleged that the 
SUNY Trustees authorized the charters in 
violation of Education Law §§ 2851(2)(q), 2852(9-
a)(b)(ii), and 2852(2)(a), in that [the charter school 
organization] failed to demonstrate adequate 
community support, outreach, or input, and 
therefore, the charters should be voided. * * * 
  
In authorizing the issuance of charters to the 
subject schools, the SUNY Trustees were 
required to find that the proposed schools met all 
requirements of the Charter School Act (see 
Education Law § 2852[2][a]). Given the 
representations and support therefor contained in 
[the] applications, the SUNY Trustees' 
determination that [the charter school 
organization] met the statutory requirements with 
regard to evidence "of adequate community 
support for and interest in the charter school 
sufficient to allow the school to reach its 
anticipated enrollment" (Education Law § 
2851[2][q]), and public outreach to solicit 
community input and address comments received 
from the impacted community concerning the 
educational and programmatic needs of students 
(see Education Law § 2852[9-a][b][ii]...), was, 
insofar as relevant here, not arbitrary and 
capricious. As the SUNY Trustees and the charter 
schools correctly contend, majority community 
support is not required by the Charter Schools Act 
(see Education Law § 2851[2][q]). Matter of 
Williamsburg & Greenpoint Parents: Our Pub. 
Schools! v Board of Trustees, State Univ. of 
N.Y., 2015 NY Slip Op 05690, 2nd Dept 7-1-15 

  

 
CIVIL PROCEDURE 

  
 

CIVIL PROCEDURE/CLASS 
ACTIONS/INTERVENE, MOTION 

TO/STATUTE OF 
LIMITATIONS/ENVIRONMENTAL LAW 

  
Motion to Intervene by Members of a De-Certified 

Class Should Have Been Granted---Class Members 
Allowed to Sue In Their Individual Capacities 

  
The Second Department determined the motion to 
intervene by plaintiffs and 167 residents in a de-certified 
class action alleging environmental damage resulting 
from emissions from defendant's (BNL's) lab should 
have been granted. The action began as a class action 
suit which was dismissed without prejudice. Then, in 
accordance with CPLR 1013, the individuals in the class 
brought a motion to intervene accompanied by a 

complaint which was denied by Supreme Court.  The 
Second Department held the motion to intervene should 
have been granted and further held that the statute of 
limitations had been tolled from the time the class action 
proceedings were commenced: 
  

... [T]he plaintiffs, along with 167 members of the 
proposed classes, moved together for leave to 
allow those 167 proposed class members to 
intervene in the action as plaintiffs pursuant to 
CPLR 1013, on the ground that "when a class 
action is de-certified, putative members of the de-
certified class are given the opportunity to 
intervene into the case because of their 
allegations of common questions of law and fact." 
The plaintiffs and the proposed intervenors 
(hereinafter collectively the appellants) alleged 
that the proposed intervenors owned property in 
the vicinity of BNL in 1996 and after, and 
presented common questions of law and fact with 
respect to loss of property values, and the cost of 
using municipal water instead of well water. They 
submitted a third amended complaint in support of 
their motion. * * * 

  
... [T]he causes of action of the proposed 
intervenors are all based upon common theories 
of liability and, thus, satisfy the requirement of 
CPLR 1013 that their causes of action involve 
common questions of law or fact. Contrary to the 
Supreme Court's conclusion, BNL would not be 
faced with a "plethora of new claims." Moreover, 
BNL did not demonstrate that intervention would 
substantially prejudice any party, or cause undue 
delay ... . 

  
To the extent BNL argues, as an alternate ground 
for affirmance , that the claims of the proposed 
intervenors are time-barred, this contention is 
without merit. The statute of limitations applicable 
to this toxic tort action is the three-year statute of 
limitations pursuant to CPLR 214-c, which runs 
from the date of discovery or the date when the 
injury should have been discovered through the 
exercise of due diligence ... . In American Pipe & 
Constr. Co. v Utah (414 US 538, 553), the United 
States Supreme Court held that, under the federal 
class action rule, commencement of a class 
action suit tolls the running of the statute of 
limitations for all purported members of the class 
who make timely motions to intervene after the 
court has found the suit inappropriate for class 
action status. New York courts have adopted this 
rule ... . Osarczuk v Associated Univs., Inc., 
2015 NY Slip Op 05653, 2nd Dept 7-1-15 
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CIVIL PROCEDURE/CONTRACT 

LAW/MOTION TO DISMISS FOR FAILURE 
TO STATE A CAUSE OF ACTION/JOINT 

VENTURE AGREEMENT/CONSTRUCTIVE 
TRUST/FRAUD/TORTIOUS INTERFERENCE 

WITH CONTRACT/ACCOUNTING/LEGAL 
MALPRACTICE 

  
Flaws in Causes of Action Stemming from the 
Alleged Breach of a Joint Venture Agreement 

Explained 
  
In an action stemming from the alleged breach of a joint 
venture agreement, the Second Department, in the 
context of a motion to dismiss for failure to state a cause 
of action, went through each cause of action and, where 
dismissal was appropriate, noted the pleading failure. 
The joint venture cause of action did not allege a mutual 
promise to share the losses. The constructive trust 
cause of action did not allege a confidential or fiduciary 
relationship. The fraud allegations were not collateral to 
the terms of the alleged joint venture and no out-of-
pocket losses were alleged. The tortious interference 
with contract cause of action did not allege the 
intentional procurement of a breach of the joint venture 
agreement. The accounting cause of action did not 
allege that a demand for an accounting was made. The 
Second Department noted that the motion to amend the 
complaint to cure some of the defects should have been 
granted. With respect to the criteria for determining a 
motion to dismiss for failure to state a cause of action 
where documentary evidence supporting the motion is 
submitted, the court explained: 
  

"A motion pursuant to CPLR 3211(a)(1) to dismiss 
the complaint on the ground that the action is 
barred by documentary evidence may be granted 
only where the documentary evidence utterly 
refutes the plaintiff's factual allegations, thereby 
conclusively establishing a defense as a matter of 
law" ... . 

  
In considering a motion to dismiss a complaint 
pursuant to CPLR 3211(a)(7), "the court must 
accept the facts as alleged in the complaint as 
true, accord plaintiffs the benefit of every possible 
favorable inference, and determine only whether 
the facts as alleged fit within any cognizable legal 
theory" ... . A court may consider evidentiary 
material submitted by a defendant in support of a 
motion to dismiss pursuant to CPLR 3211(a)(7) ... 
. When evidentiary material is considered on a 
motion to dismiss a complaint pursuant to CPLR 
3211(a)(7), and the motion has not been 
converted to one for summary judgment, "the 
criterion is whether the [plaintiff] has a cause of 
action, not whether he [or she] has stated one, 

and, unless it has been shown that a material fact 
as claimed by the [plaintiff] to be one is not a fact 
at all and unless it can be said that no significant 
dispute exists regarding it . . . dismissal should 
not eventuate"... . Mawere v Landau, 2015 NY 
Slip Op 06317, 2nd Dept 7-29-15 

 
 

CIVIL PROCEDURE/CONTRACT LAW/OUT-
OF-COURT SETTLEMENT AGREEMENT 

  
The Third Department determined correspondence 
which was intended to lead to a settlement agreement 
(re: real property taxes) did not create a binding 
agreement. Subsequent to the correspondence, 
proposed stipulations had been circulated but were not 
executed. The Court explained the relevant analytical 
criteria: 
  

... [A]n out-of-court settlement agreement "is not 
binding upon a party unless it is in a writing 
subscribed by [that party] or [that party's] 
attorney" (CPLR 2104). Writings between parties 
to an action or proceeding that discuss the 
possibility of settlement will be considered to 
constitute a binding agreement if "the settlement 
agreement was adequately described in [such] 
writings, namely, the agreement was clear, the 
product of mutual accord and contained all 
material terms" ... . Settlement-related writings 
may be deemed to have contained sufficiently 
detailed terms to give rise to a binding agreement 
when, for example, these writings explicitly 
incorporate the terms of other documents 
prepared in anticipation of settlement ... . In 
contrast, settlement-related writings will not be 
found to have created a binding agreement if they 
expressly anticipate a subsequent writing that is 
to officially memorialize the existence of a 
settlement agreement and set forth all of its 
material terms ... . Matter of George W. & Dacie 
Clements Agric. Research Inst., Inc. v Green, 
2015 NY Slip Op 06399, 3rd Dept 7-30-15 

  

 
CIVIL PROCEDURE/DECLARATORY 

JUDGMENTS/PRE-ANSWER MOTIONS TO 
DISMISS 

  
The Treatment of Pre-Answer Motions to Dismiss an 

Action for a Declaratory Judgment Explained 
  
The Second Department explained how pre-answer 
motions to dismiss are handled in the context of an 
action for a declaratory judgment: 
  

Generally speaking, " [a] motion to dismiss a 
declaratory judgment action prior to the service of 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06317.htm
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an answer presents for consideration only the 
issue of whether a cause of action for declaratory 
relief is set forth, not the question of whether the 
plaintiff is entitled to a favorable declaration'" ... . 
As such, "where a cause of action is sufficient to 
invoke the court's power to render a declaratory 
judgment . . . as to the rights and other legal 
relations of the parties to a justiciable controversy' 
(CPLR 3001; see CPLR 3017[b]), a motion to 
dismiss that cause of action should be denied" ... 
.  
  
Upon a motion to dismiss for failure to state a 
cause of action, a court may reach the merits of a 
properly pleaded cause of action for a declaratory 
judgment where " no questions of fact are 
presented [by the controversy]'" ... . Under such 
circumstances, the motion to dismiss the cause of 
action for failure to state a cause of action "should 
be taken as a motion for a declaration in the 
defendant's favor and treated accordingly" ... 
. North Oyster Bay Baymen's Assn. v Town of 
Oyster Bay, 2015 NY Slip Op 06225, 2nd Dept 7-
22-15 

 
 
 

CIVIL PROCEDURE/DEFAULT JUDGMENT, 
FAILURE TO ENTER WITHIN ONE 
YEAR/ABANDONED, COMPLAINT 

DISMISSED AS 
  

Failure to Enter a Default Judgment within One Year 
Justified Dismissal of the Complaint as Abandoned 

  
The Second Department determined, pursuant to CPLR 
3215 (c), plaintiff's failure to enter a default judgment 
within one year, and plaintiff's failure to explain the 
delay, warranted dismissal of the complaint as 
abandoned. The court explained the reasons for the rule: 
  

CPLR 3215(c), which is entitled "Default not 
entered within one year," states, as relevant to 
this appeal: "[i]f the plaintiff fails to take 
proceedings for the entry of judgment within one 
year after the default, the court shall not enter 
judgment but shall dismiss the complaint as 
abandoned, without costs, upon its own initiative 
or on motion, unless sufficient cause is shown 
why the complaint should not be dismissed." The 
policy underlying the statute is "to prevent parties 
who have asserted claims from unreasonably 
delaying the termination of actions, and to avoid 
inquests on stale claims" ... . Upon a showing of 
the requisite one year of delay, dismissal is 
mandatory in the first instance ... . Failure to take 
proceedings for entry of judgment may be 
excused, however, upon a showing of sufficient 

cause. To establish "sufficient cause," the party 
opposing dismissal must demonstrate that it had 
a reasonable excuse for the delay in taking 
proceedings for entry of a default judgment and 
that it has a potentially meritorious action ... . 
Here, the Supreme Court correctly granted that 
branch of [defendant’s] motion which was 
pursuant to CPLR 3215(c) to dismiss the 
complaint insofar as asserted against her. 
[Defendant] demonstrated that the plaintiff had 
failed to take any proceedings for entry of 
judgment within one year after she defaulted, and 
the plaintiff failed to demonstrate sufficient cause 
why that branch of the motion should be 
denied. Aurora Loan Servs., LLC v Hiyo, 2015 
NY Slip Op 06100, 2nd Dept 7-15-15 
  

 
 

CIVIL PROCEDURE/DEFAULT JUDGMENT, 
VACATION OF 

  
Court Abused Its Discretion In Exercising Its 

Inherent Power to Grant a Motion to Vacate a Default 
Judgment More than a Year After the Judgment Was 

Entered (Five Years Here) 
  
The Second Department determined Supreme Court 
should not have exercised its inherent power to vacate a 
default judgment more than one year after the judgment 
was entered (five years here): 
  

Pursuant to CPLR 5015(a)(1), a court may relieve 
a party from a judgment on the ground of 
excusable default, if a motion for that relief is 
made within one year after service of a copy of 
the judgment with written notice of entry (see 
CPLR 5015[a][1]...). In addition, even after 
expiration of the one-year limitations period set 
forth in CPLR 5015, "a court may vacate its own 
judgment for sufficient reason and in the interests 
of substantial justice"... . 

  
Here, to the extent the defendant sought to 
vacate the judgment against her pursuant to 
CPLR 5015(a)(1), that branch of her motion was 
untimely because it was not made within one year 
after service upon her of a copy of the judgment 
with notice of entry (see CPLR 5015[a][1]... ) . 
Further, contrary to the Supreme Court's 
conclusion, the interests of substantial justice did 
not warrant vacating the judgment against the 
defendant in the exercise of the court's inherent 
power ... . Yung Chong Ho v Uppal, 2015 NY 
Slip Op 06132, 2nd Dept 7-15-15 
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CIVIL PROCEDURE/DEPOSITION BY 
REMOTE ELECTRONIC MEANS/VIDEO 

DEPOSITION IN LIEU OF TESTIFYING AT 
TRIAL 

  
Plaintiff's Requests to be Deposed (in China) by 

Remote Electronic Means and to Use a Video 
Transcription of the Deposition In Lieu of Testifying 

at Trial Should Not Have Been Denied 
  
The Second Department determined Supreme Court 
abused its discretion when it denied plaintiff's requests 
to conduct a deposition by remote electronic means and 
to present a video transcription of the deposition at trial 
in lieu of testifying. Plaintiff returned to China before 
depositions were complete and subsequent applications 
for a visa were denied: 
  

The Supreme Court improvidently exercised its 
discretion in denying that branch of the plaintiff's 
cross motion which was pursuant to CPLR 
3103(a) for a protective order directing that his 
deposition be conducted by remote electronic 
means. "Generally, when a party to the action is 
to be deposed, the deposition should take place 
within the county . . . where the action is pending'" 
... . "An exception to this rule is where a party 
demonstrates that examination in that county 
would cause undue hardship" ... . Here, in light of 
the evidence that the plaintiff's applications for a 
visa to return to the United States had been 
denied, and the evidence establishing that he 
presently was ineligible to be admitted to the 
United States, the plaintiff demonstrated that 
traveling from China to the United States for his 
deposition or independent medical examination 
would cause undue hardship ... . 

  
Further, the Supreme Court erred in, in effect, 
denying that branch of the plaintiff's amended 
cross motion which was pursuant to CPLR 
3117(a)(3) for leave to employ a video 
transcription of his deposition testimony at trial in 
lieu of appearing at trial to give testimony. The 
plaintiff met the criteria set forth in CPLR 
3117(a)(3)(ii), (iv), and (v) ... . Feng Wang v A & 
W Travel, Inc., 2015 NY Slip Op 06312, 2nd 
Dept 7-29-15 

 
 
 
 
 
 
 
 

CIVIL 
PROCEDURE/DISCOVERY/NEGLIGENCE/ 

POST-ACCIDENT MAINTENANCE OF 
ELEVATOR 

  
Evidence of Post-Accident Elevator-Repairs Not 

Discoverable 
  
The Second Department determined plaintiff, who was 
injured in an elevator accident, was not entitled to the 
post-accident elevator-repair records. Such records are 
only discoverable if there is a question about whether a 
defendant actually maintains or has control over an 
instrumentality, not the case here: 
  

CPLR 3101(a) provides that "[t]here shall be full 
disclosure of all matter material and necessary in 
the prosecution or defense of an action, 
regardless of the burden of proof" ... . "[E]vidence 
of subsequent repairs is not discoverable or 
admissible in a negligence case" ... . An 
exception to this rule applies if a defendant's 
maintenance of, or control over, the subject 
instrumentality is at issue ... . 

  
Here, the plaintiff moved to compel production of 
post-accident repair records generated during the 
three-year period between the date of the 
plaintiff's accident and the date of the inspection 
of the subject elevator by the plaintiff's expert. Yet 
it is undisputed that the defendant exercised 
maintenance and control over the 
elevator. Graham v Kone, Inc., 2015 NY Slip Op 
06111, 2nd Dept 7-15-15 

  

 
CIVIL 

PROCEDURE/FORECLOSURE/SETTLEMEN
T CONFERENCE/FAILURE TO NEGOTIATE 

IN GOOD FAITH 
  

Hearing Required to Determine Whether Plaintiff 
Bank Negotiated in Good Faith During the 

Settlement Conference 
  
The Second Department determined defendant 
homeowner had raised questions of fact whether plaintiff 
bank negotiated in good faith in a settlement conference 
pursuant to CPLR 3408 (designed to find a way to avoid 
foreclosure). The determinative motions heard by 
Supreme Court were therefore premature. The matter 
was sent back for a hearing on the "good faith" question: 
  

CPLR 3408 requires the parties to a residential 
foreclosure action to attend settlement 
conferences at an early stage of the litigation, at 
which they must "negotiate in good faith to reach 
a mutually agreeable resolution, including a loan 
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modification, if possible" (CPLR 3408[f]). During 
settlement conferences, "[m]otions shall be held 
in abeyance" (22 NYCRR 202.12-a[c][7]). Here, 
the defendant submitted evidence that the plaintiff 
may have failed to exercise good faith during the 
settlement conference phase of this action with 
respect to her applications seeking a loan 
modification pursuant to the federal Home 
Affordable Modification Program (hereinafter 
HAMP). Specifically, she presented evidence that 
the plaintiff may have violated HAMP regulations 
and guidelines, which would constitute a failure to 
negotiate in good faith as required by CPLR 
3408(f) ... . She also presented evidence that the 
plaintiff engaged in dilatory conduct, such as 
making piecemeal document requests, providing 
contradictory information, and repeatedly 
requesting documents which had already been 
provided ... . Since the defendant's submissions 
raise a factual issue as to whether the plaintiff 
failed to negotiate in good faith, thus depriving her 
of a meaningful opportunity to resolve this action 
through loan modification or other potential 
workout options (see CPLR 3408[a]), the 
Supreme Court should have held a hearing to 
determine this issue prior to consideration of the 
plaintiff's motion and the defendant's cross 
motion. Onewest Bank, FSB v Colace, 2015 NY 
Slip Op 06321, 2nd Dept 7-29-15 

 
 

 CIVIL PROCEDURE/JURY TRIAL, RIGHT 
TO 

  
Demand for Jury Trial Should Not Have Been Struck 

Despite Request for a "Declaration" in the 
Complaint---Crux of the Case Was a Request for 

Monetary Relief 
   
The Fourth Department determined that plaintiffs' 
demand for a jury trial should not have been struck. 
Defendants attempted to recoup alleged overpayments 
made to plaintiffs for ambulance services by reducing 
payments for ongoing services. Plaintiffs brought suit 
challenging defendant's right to recoup the alleged 
overpayments. As part of their complaint, the plaintiffs 
sought "a declaration that [defendant] is not entitled to 
offset or recoup any funds from [p]laintiffs." The Fourth 
Department held that, despite the request for a 
"declaration," the crux of the lawsuit was for monetary 
relief and the demand for a jury trial was therefore 
appropriate: 
  

... [T]he court erred in granting defendant's motion 
to strike their demand for a jury trial, and we 
therefore modify the order accordingly. The 
question whether plaintiffs are entitled to a jury 
trial turns on whether "the underlying claims set 
forth in the complaint are legal rather than 

equitable in nature" ... . Here, we conclude that 
plaintiffs' request for "a declaration that 
[defendant] is not entitled to offset or recoup any 
funds from [p]laintiffs" is incidental to their request 
for monetary relief. "[V]iewed in its entirety, the 
primary character of the case is legal" ... , and 
"the complaint contains demands and sets forth 
facts which would permit a judgment for a sum of 
money only' "... .Canandaigua Emergency Squad, 
Inc. v Rochester Area Health Maintenance Org., 
Inc., 2015 NY Slip Op 06056, 4th Dept 7-10-1 

 
 

CIVIL PROCEDURE/MOTION TO DISMISS 
FOR FAILURE TO STATE A CAUSE OF 
ACTION--DOCUMENTARY EVIDENCE 

SUBMITTED BY THE PLAINTIFF 
  

Analytical Criteria for a Motion to Dismiss for Failure 
to State a Cause of Action Where Plaintiff Submits 

an Affidavit/Analytical Criteria for a Motion to Amend 
the Complaint 

  
The Second Department determined the motion to 
dismiss for failure to state a cause of action should not 
have been granted with respect to one of the 
defendants, and the motion to amend the complaint 
should have been granted. The court explained the 
proper way to handle a motion to dismiss for failure to 
state a cause of action when the plaintiff submits an 
affidavit in opposition, as well as the criteria for a motion 
to amend the complaint: 
  

In considering a motion to dismiss pursuant to 
CPLR 3211(a)(7), "the court should accept the 
facts as alleged in the complaint as true, accord 
plaintiffs the benefit of every possible favorable 
inference, and determine only whether the facts 
as alleged fit within any cognizable legal theory" 
... . "Whether the complaint will later survive a 
motion for summary judgment, or whether the 
plaintiff will ultimately be able to prove [his or her] 
claims, of course, plays no part in the 
determination of a prediscovery CPLR 3211 
motion to dismiss" ... . Unless the motion is 
converted into one for summary judgment 
pursuant to CPLR 3211(c), affidavits may be 
received for a limited purpose only, usually to 
remedy defects in the complaint, and such 
affidavits are not to be examined for the purpose 
of determining whether there is evidentiary 
support for the pleading ... . " [A] court may freely 
consider affidavits submitted by the plaintiff to 
remedy any defects in the complaint'" ... * * * 
  
CPLR 3025(b) provides that courts may grant 
leave to parties to amend or supplement their 
pleadings, and, "[i]n the absence of prejudice or 
surprise resulting directly from the delay in 
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seeking leave, such applications are to be freely 
granted unless the proposed amendment is 
palpably insufficient or patently devoid of merit" ... 
. Here, the Supreme Court improperly denied that 
branch of the plaintiff's cross motion which was 
pursuant to CPLR 3025(b) for leave to amend the 
complaint insofar as asserted against [one 
defendant]. No surprise or prejudice resulted from 
any delay in the plaintiff's motion, and the 
proposed amendment is neither palpably 
insufficient nor patently without merit insofar as it 
pertains to that defendant ... . Tirpack v 125 N. 
10, LLC, 2015 NY Slip Op 06236, 2nd Dept 7-22-
15 

 
 

CIVIL PROCEDURE/PLEADINGS/STATUTE 
OF LIMITATIONS DEFENSE/SUMMARY 

JUDGMENT MOTION, MOTION TO DISMISS 
TREATED AS 

  
Defendant Did Not Waive the Statute of Limitations 

Defense, Pled In Its Answer, by Failing to Assert It in 
a Pre-Answer Motion to Dismiss---Although 

Defendant's Post-Answer Motion Was Ostensibly 
Brought Pursuant to CPLR 3211(a)(5), the Parties 

Laid Bare Their Proof and Supreme Court Properly 
Treated the Motion as One for Summary Judgment 
Pursuant to CPLR 3212 Seeking Dismissal of the 

Complaint as Time-Barred 
  
The Second Department determined defendant did not 
waive its statute of limitations defense, asserted in its 
answer, by not making a pre-answer motion to dismiss. 
Although defendant's subsequent motion was ostensibly 
brought pursuant to CPLR 3211(a)(5), the parties laid 
bare their proof. Therefore Supreme Court properly 
treated the motion as one for summary judgment 
pursuant to CPLR 3212, seeking to dismiss the 
complaint as time-barred: 
  

Initially, contrary to the plaintiff's contention, the 
defendant did not waive its statute of limitations 
defense, asserted in its answer, by failing to make 
a pre-answer motion to dismiss ... . Rather, a 
statute of limitations defense may be asserted 
after joinder of issue in a motion for summary 
judgment pursuant to CPLR 3212 ... . Although 
the defendant's motion was made pursuant to 
3211(a)(5), the parties clearly charted a summary 
judgment course by submitting extensive 
documentary evidence and factual affidavits 
laying bare their proof ... . Thus, the defendant's 
motion is properly treated as a motion for 
summary judgment dismissing the complaint as 
time-barred ... . Meredith v Siben & Siben, LLP, 
2015 NY Slip Op 06120, 2nd Dept 7-15-15 

  

  
  

Defendant Did Not Waive the Statute of Limitations 
Defense, Pled In Its Answer, by Failing to Assert It in 

a Pre-Answer Motion to Dismiss---Although 
Defendant's Post-Answer Motion Was Ostensibly 

Brought Pursuant to CPLR 3211 Instead of 3212, the 
Procedural Irregularity Should Have Been Excused 

under CPLR 2001 

  
The Second Department explained there is no 
requirement that a statute of limitations defense be 
raised solely in a pre-answer motion to dismiss.  The 
defense may be asserted in the answer, and 
subsequently raised in a summary judgment motion or at 
trial. Although defendant's post-answer motion was 
ostensibly brought pursuant to CPLR 3211 instead of 
3212, the procedural irregularity should have been 
excused under CPLR 2001: 
  

CPLR 3211(a) permits a defendant who wishes to 
raise a defense based on the statute of limitations 
to do so by way of a motion to dismiss. That 
section provides, in relevant part, that "[a] party 
may move for judgment dismissing one or more 
causes of action asserted against him [or her] on 
the ground that . . . the cause of action may not 
be maintained because of [the] statute of 
limitations" (CPLR 3211[a][5]). CPLR 3211(e) 
provides that the defendant may make the motion 
to dismiss before its answer is required to be 
served, or may include the defense in its answer 
and seek relief later. When the defendant does 
neither, the defense is waived. 

  
"At any time before service of the responsive 
pleading is required, a party may move on one or 
more of the grounds set forth in subdivision (a) . . 
. . Any objection or defense based upon a ground 
set forth in paragraph[ ] five . . . of subdivision (a) 
is waived unless raised either by such motion or 
in the responsive pleading" (CPLR 3211[e]). 

  
Contrary to the Supreme Court's determination, a 
defendant who wishes to assert the statute of 
limitations as a defense is not limited to asserting 
it by way of a pre-answer motion. The defendant 
may instead choose to raise that defense in its 
answer, and either move on that ground later in a 
motion for summary judgment, or wait until trial to 
have it determined ... . 

  
Here, the defendant did not make a pre-answer 
motion to dismiss the complaint, but raised the 
statute of limitations as an affirmative defense in 
its answer. Then, after the note of issue was filed, 
the defendant moved to dismiss the complaint on 
that ground. Although the defendant denominated 
its motion as a motion pursuant to CPLR 3211(a) 
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to dismiss the complaint, rather than as a motion 
pursuant to CPLR 3212 for summary judgment 
dismissing the complaint, that procedural 
irregularity should have been excused under 
CPLR 2001, upon proper notice to the parties ... 
. Wan Li Situ v MTA Bus Co., 2015 NY Slip Op 
06130, 2nd Dept 7-15-15 

 
 

CIVIL PROCEDURE/SPOLIATION OF 
EVIDENCE/PRODUCTS LIABILITY 

  
Striking Answer for Spoliation of Evidence Too 

Severe a Sanction---Spoliation Was Not "Willful or 
Contumacious," Both Parties Were Prejudiced by 
the Loss, Plaintiff Was Not Deprived of Means of 

Proving the Claim 
  
The Second Department determined striking the 
defendant's answer was too severe a sanction for 
spoliation of evidence which was not "willful or 
contumacious."  Plaintiff was injured attempting to use a 
tranquilizer gun. The gun was sent out for repairs after 
the incident and a portion of the gun was not found after 
a diligent search.  The sanction was too severe because 
both parties were prejudiced by the loss and the loss did 
not deprive plaintiff of the means of proving his claim: 
  

Under the common-law doctrine of spoliation, a 
party may be sanctioned where it negligently 
loses or intentionally destroys key evidence (see 
CPLR 3126...). "The nature and severity of the 
sanction depends upon a number of factors, 
including, but not limited to, the knowledge and 
intent of the spoliator, the existence of proof of an 
explanation for the loss of the evidence, and the 
degree of prejudice to the opposing party" ... . 

  
"The party requesting sanctions for spoilation has 
the burden of demonstrating that a litigant 
intentionally or negligently disposed of critical 
evidence, and fatally compromised its ability to'" 
prove its claim or defense ... . However, " striking 
a pleading is a drastic sanction to impose in the 
absence of willful or contumacious conduct'" and, 
thus, the courts must " consider the prejudice that 
resulted from the spoliation to determine whether 
such drastic relief is necessary as a matter of 
fundamental fairness'" ... . When the moving party 
is still able to establish or defend a case, a less 
severe sanction is appropriate .... Furthermore, 
where the plaintiffs and the defendants are 
equally affected by the loss of the evidence in 
their investigation of the accident, and neither 
have reaped an unfair advantage in the litigation, 
it is improper to dismiss or strike a pleading on 
the basis of spoliation of evidence ... . 

  
The determination of the appropriate sanction for 

spoliation is within the broad discretion of the 
court ... . This Court will substitute its judgment for 
that of the Supreme Court only if that court's 
discretion was improvidently exercised ... . 
  
Here, the Supreme Court, upon renewal and 
reargument, improvidently exercised its discretion 
in imposing the sanction of striking the City 
defendants' answer, as the plaintiff failed to 
establish that the City defendants' failure to 
preserve the subject tranquilizer gun was willful or 
contumacious ... , or that their conduct deprived 
him of the means of proving his claim ... . The City 
defendants' repair of the subject gun prejudiced 
all parties, but does not prevent the plaintiff from 
proving his claim ... . Morales v City of New 
York, 2015 NY Slip Op 06121, 2nd Dept 7-15-15 

 
 

CIVIL PROCEDURE/UNINCORPORATED 
ASSOCIATIONS, SUITS 

AGAINST/EDUCATION-SCHOOL LAW 
  

Suit Against an Unincorporated Association Must 
Allege Every Member of the Association Ratified the 

Conduct Complained Of 
  
In affirming the dismissal of a cause of action against 
unions brought by a probationary teacher who had been 
terminated, the Second Department noted that a suit 
against an unincorporated association must allege that 
the conduct complained of was ratified by every member 
of the association: 
  

The Supreme Court ... properly granted the union 
defendants' cross motion pursuant to CPLR 
3211(a) to dismiss the amended complaint insofar 
as asserted against them. Because the union 
defendants were unincorporated associations, 
and because the amended complaint failed to 
allege that the conduct complained of on the part 
of the union defendants was authorized or ratified 
by every one of their respective members, the 
amended complaint failed to state a cause of 
action against the union defendants ... .Sweeny v 
Millbrook Cent. Sch. Dist., 2015 NY Slip Op 
06331, 2nd Dept 7-29-15 
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CIVIL PROCEDURE/VOLUNTARY 
DISCONTINUANCE/VOLUNTARY 

DISCONTINUANCE, SECOND OPERATES 
AS AN ADJUDICATION ON THE MERITS 

  
Second Voluntary Discontinuance Operated as an 
Adjudication on the Merits Requiring Dismissal of 
Plaintiff's Third Attempt to Commence the Same 

Action 
   
Before bringing the instant proceeding, the plaintiff had 
voluntarily discontinued two prior proceedings involving 
the same matter. Pursuant to CPLR 3217 (c), the 
second voluntary discontinuance operated as an 
adjudication of the merits requiring dismissal of the third 
action: 
  

CPLR 3217(c) provides that unless otherwise 
stated, inter alia, in a notice of discontinuance, a 
voluntary discontinuance is "without prejudice, 
except that a discontinuance by means of notice 
operates as an adjudication on the merits if the 
party has once before discontinued by any 
method an action based on or including the same 
cause of action in a court of any state or the 
United States." In this case, the plaintiff voluntarily 
discontinued the second action, which was based 
upon the same causes of action as the first 
action, by notice of discontinuance. Under the 
circumstances of this case, where there was no 
legitimate purpose for discontinuing the second 
action, the second voluntary discontinuance by 
notice operated as an adjudication on the merits 
pursuant to CPLR 3217(c)... . Haber v Raso, 
2015 NY Slip Op 06113, 2nd Dept 7-15-15 
  

 
  

CIVIL PROCEDURE/VOLUNTARY 
DISCONTINUANCE/FORECLOSURE/PREVA

ILING PARTY/ATTORNEY'S FEES/REAL 
PROPERTY LAW 

  
Defendant Not Entitled to Attorney's Fees after 

Plaintiff's Motion for a Voluntary Discontinuance in a 
Foreclosure Action Was Granted Without Prejudice--
-Defendant Was Not a "Prevailing Party" within the 

Meaning of Real Property Law 282---Denial of 
Attorney's Fees Was Not an Abuse of Discretion 

Under CPLR 3217 (c) 
  
After the grant of plaintiff's motion for a voluntary 
discontinuance (without prejudice) of a foreclosure 
action defendant (Rivera) sought the award of attorney's 
fees pursuant to Real Property Law 282 and CPLR 3217 
(b). The Second Department determined Supreme Court 
properly denied the request for attorney's fees. Under 
the Real Property Law, the prevailing party is entitled to 

attorney's fees, but plaintiff's voluntary discontinuance 
was not on the merits.  Therefore defendant was not the 
prevailing party within the meaning of the statute. The 
award of attorney's fees under CPLR 3217 (b) is 
discretionary and Supreme Court did not abuse its 
discretion in denying the request: 
  

In New York, "attorneys' fees are deemed 
incidental to litigation and may not be recovered 
unless supported by statute, court rule or written 
agreement of the parties" ... . 
  
[Real Property Law 282] provides that 
"[w]henever a covenant contained in a mortgage 
on residential real property shall provide that . . . 
the mortgagee may recover attorneys' fees and/or 
expenses incurred as the result of the failure of 
the mortgagor to perform any covenant or 
agreement contained in such mortgage . . . there 
shall be implied in such mortgage a covenant by 
the mortgagee to pay to the mortgagor the 
reasonable attorneys' fees and/or expenses 
incurred by the mortgagor . . . in the successful 
defense of any action or proceeding commenced 
by the mortgagee against the mortgagor arising 
out of the contract" (Real Property Law § 282). * * 
* 

  
Here, the voluntary discontinuance of this action 
pursuant to CPLR 3217(c) was without prejudice 
and there was no substantive determination on 
the merits of either the plaintiff's cause of action 
or Rivera's counterclaims and defenses. 
Accordingly, Rivera was not a prevailing party for 
the purposes of Real Property Law § 282 and was 
not entitled to an award of an attorney's fee for a 
"successful defense" of this foreclosure action 
(Real Property Law § 282...). 

  
* * * The determination of whether to award an 
attorney's fee [pursuant to CPLR 3217 (c)] as a 
condition of granting a voluntary discontinuance is 
a matter left to the sound discretion of the court ... 
. Here, under the circumstances, the Supreme 
Court providently exercised its discretion in 
denying that branch of Rivera's motion which was 
for an award of an attorney's fee pursuant to 
CPLR 3217(b) ... . DKR Mtge. Asset Trust 1 v 
Rivera, 2015 NY Slip Op 06108, 2nd Dept 7-15-
15 
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COLLATERAL, PRESERVATION 
OF 

 
COLLATERAL, PRESERVATION 

OF/UNIFORM COMMERCIAL CODE (UCC) 
  

Requirements for Preservation of Collateral 
(Security for a Promissory Note) Explained 

  
In an action alleging the failure to preserve collateral 
which secured a promissory note, the Second 
Department determined summary judgment on the 
underlying promissory note should not have been 
granted because plaintiffs raised a question of fact about 
the commercial reasonableness of the handling of the 
collateral: 
  

"Under both the common law and the Uniform 
Commercial Code, a secured party has a duty to 
exercise reasonable care in the custody and 
preservation of collateral in its possession. The 
obligation remains the same regardless of 
whether the secured party came into possession 
of the property before or after the debtor's default" 
... . 

  
"After default, a secured party may sell, lease, 
license or otherwise dispose of any or all of the 
collateral in its present condition or following any 
commercially reasonable preparation or 
processing" (UCC 9-610[a]). "Every aspect of a 
disposition of collateral, including the method, 
manner, time, place, and other terms, must be 
commercially reasonable" (UCC 9-610[b]). A 
secured party that disposes of collateral under 
section 9-610 is required to send to, among 
others, the debtor and any secondary obligor, 
notification of disposition (see UCC 9-611[b], 
[c]). Nugent v Hubbard, 2015 NY Slip Op 06226, 
2nd Dept 7-22-15 

  

 
CONSTRUCTIVE TRUST 

  

 
CONSTRUCTIVE TRUST, ACCRUAL OF 
CAUSE OF ACTION FOR/STATUTE OF 

LIMITATIONS 
  

Constructive Trust Cause of Action Did Not Accrue 
When Defendant Acquired the Subject Property (In 
1995 or 1996), But Rather When Defendant , Who 

Had Properly Acquired the Property, Breached Her 
Promise to Transfer an Interest in the Property to 

Plaintiff (In 2012) 

  
In finding the constructive trust cause of action should 
not have been dismissed as time-barred, the Second 
Department explained that a cause of action for a 
constructive trust accrues (1) when the constructive 
trustee acquires the property wrongfully, or (2) when the 
constructive trustee wrongfully withholds property which 
was lawfully acquired but was to be transferred: 
  

A cause of action "for the imposition of a 
constructive trust is governed by the six-year 
Statute of Limitations of CPLR 213(1), which 
starts to run upon the occurrence of the wrongful 
act giving rise to a duty of restitution" ... . "A 
determination of when the wrongful act triggering 
the running of the Statute of Limitations occurs 
depends upon whether the constructive trustee 
acquired the property wrongfully, in which case 
the property would be held adversely from the 
date of acquisition, or whether the constructive 
trustee wrongfully withholds property acquired 
lawfully from the beneficiary, in which case the 
property would be held adversely from the date 
the trustee breaches or repudiates the agreement 
to transfer the property" ... . 

  
Here, the gravamen of the plaintiff's cause of 
action for the imposition of a constructive trust is 
not ... that the defendants wrongfully acquired the 
subject properties in or around 1995, or 1996, but 
rather that subsequent thereto, sometime in 2012, 
the defendant... breached her promise to the 
plaintiff that they would be equal partners with 
respect to those properties ... . Barone v Barone, 
2015 NY Slip Op 06102, 2nd Dept 7-15-15 

 
  

CONSTRUCTIVE TRUST/REAL 
PROPERTY/DEEDS 

  
Constructive Trust Properly Imposed---Sister, Who 
Was Not Included on the Original Deed Because of 

Credit Problems, Contributed One-Third of the 
Downpayment Based Upon a Promise She Would Be 

Added to the Deed at a Later Time 
  
The Second Department determined a constructive trust 
was properly imposed on property for which the plaintiff 
provided one-third of the downpayment.  Plaintiff 
Reynida Diaz was not included on the original deed with 
her two sisters because of her credit history. There was 
an agreement among the sisters that Reynida would be 
added to the deed at a later time. Defendant sister 
refused to add Reynida to the deed. The court explained 
the requirements for a constructive trust: 
  

In general, the imposition of a constructive trust is 
appropriate in situations when " property has 
been acquired in such circumstances that the 
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holder of the legal title may not in good 
conscience retain the beneficial interest'" ... . The 
elements of a constructive trust are (1) a fiduciary 
or confidential relationship; (2) an express or 
implied promise; (3) a transfer in reliance on the 
promise; and (4) unjust enrichment ... . A party 
must establish the elements of a constructive trust 
by clear and convincing evidence ... . 
  
There is no dispute that the first element, a 
confidential relationship, exists among the sisters 
..., a fact conceded by the defendant. As to the 
second element, the testimony of the two plaintiff 
sisters, the defendant, and a family friend, as well 
as the documentary evidence, established the 
existence of an express agreement among the 
parties at the time the subject property was 
purchased that Reynida Diaz would be added to 
the deed at some later date ... . The plaintiffs also 
established the transfer in reliance element in 
that, at the time of the purchase of the subject 
property, Reynida Diaz had given the defendant 
$13,000, the same amount contributed by the 
defendant and the other plaintiff, in exchange for 
the promise of being added to the title as a co-
owner at a later date ... . The fourth element, that 
the defendant would be unjustly enriched if the 
constructive trust was not imposed, was also 
established in that the defendant had received the 
$13,000 from Reynida Diaz, as well as payments 
from her toward the monthly mortgage and 
maintenance of the property equal to the amounts 
contributed by the defendant and the other 
plaintiff who was on the deed to the subject 
property ... . Diaz v Diaz, 2015 NY Slip Op 
05635, 2nd Dept 7-1-15 

 
 

CONTRACT LAW 
 
 

CONTRACT LAW/APPEALS 
  

Where the Parties' Intent Can Be Determined from 
the Four Corners of the Contract, the Interpretation 

of the Contract is a Purely Legal Question Which 
Can Be Raised for the First Time on Appeal and 

Which Can Be Finally Determined by the Appellate 
Court (No Need for a Trial) 

  
The First Department, reversing Supreme Court, 
determined defendants were entitled to summary 
judgment dismissing the breach of contract complaint. 
Defendants owned an improved parcel of land next to a 
parcel owned by plaintiff. Plaintiff purchased a portion of 
defendants' parcel and the parties entered an agreement 
which included a promise by the defendants that they 
would not object to any construction on plaintiff's parcel, 

which was interpreted by the court to mean defendants 
agreed to provide their consent if it was necessary to the 
construction. Upon an examination of the facts, the court 
concluded plaintiff did not demonstrate he needed the 
defendants' consent to anything related to the 
construction, and therefore the contract provision 
requiring defendants to consent was never triggered. 
The aspect of the case which is worth noting is the 
court's determination that a purely legal question of 
contract interpretation was involved and that the purely 
legal question could be raised for the first time on 
appeal. The court explained that "where the intention of 
the parties may be gathered from the four corners of the 
instrument, interpretation of the contract is a question of 
law and no trial is necessary to determine the legal effect 
of the contract...": 
  

Initially, although defendants' arguments on 
appeal differ from those made in support of their 
motion, they may be considered by this Court 
because they present a pure legal issue of 
contract interpretation, which appears on the face 
of the record and could not have been avoided if 
raised below ... . 

  
"On appeal, the standard of review is for this 
Court to examine the contract's language de 
novo" ... . "Our function is to apply the meaning 
intended by the parties, as derived from the 
language of the contract in question" ... . In 
interpreting a contract, words should be accorded 
their "fair and reasonable meaning," and "the aim 
is a practical interpretation of the expressions of 
the parties to the end that there be a realization of 
[their] reasonable expectations" ... . Moreover, "a 
written agreement that is complete, clear and 
unambiguous on its face must be enforced 
according to the plain meaning of its terms" ... . 
Although the parties offer conflicting 
interpretations of a contract, that does not render 
it ambiguous ... . Moreover, "where the intention 
of the parties may be gathered from the four 
corners of the instrument, interpretation of the 
contract is a question of law and no trial is 
necessary to determine the legal effect of the 
contract" ... . Dreisinger v Teglasi, 2015 NY Slip 
Op 06197, 1st Dept 7-21-15 
  

 
CONTRACT LAW/BREACH OF 

CONTRACT/PREVENTING A PARTY FROM 
CARRYING OUT THE AGREEMENT 

  
Preventing a Party from Carrying Out Its Agreement 

Constitutes a Material Breach 
  
The Third Department determined Supreme Court 
properly held that defendants breached the contract. 
Plaintiff owned a business which produced and sold 
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aggregate stone. Plaintiff entered a lease agreement 
with defendants which allowed plaintiff to remove stone 
from a quarry on defendants' property and required that 
defendants pay "rent" based upon the amount of stone 
removed. No stone was removed for some time. 
Defendants sent a letter indicating they would consider 
the lease null and void unless plaintiff started up the 
business within 90 days. The parties then entered 
discussions, some stone was removed and rent was 
paid. Thereafter, the defendants unilaterally declared the 
lease null and void, ordered plaintiff to remove its 
equipment, and prevented plaintiff from entering the 
property. Supreme Court found plaintiff had done 
enough to comply with defendants' initial demand that 
plaintiff start up its business and, therefore, defendants' 
actions, which prevented plaintiff from carrying out its 
agreement, constituted a material breach. The Third 
Department agreed: 
  
"In the case of every contract there is an implied 
undertaking on the part of each party that he [or she] will 
not intentionally and purposely do anything to prevent 
the other party from carrying out the agreement on his 
[or her] part" ... . In the April 1996 letter, [defendant] 
advised [plaintiff]  that the lease was null and void, 
threatened legal action if plaintiff did not "promptly" 
remove its equipment from the quarry, and stated that 
[defendant] did not consider himself bound by the lease 
because it was void. Two months later, defendants' 
counsel advised plaintiff's counsel that it was 
defendants' position that the lease had been rescinded 
and that plaintiff "ha[d] no right to enter upon the 
property." ... "[R]efusing to permit the other party to 
perform is a breach of contract" ... . Here, defendants' 
unilateral declaration that the lease was null and void, 
and their threat of legal action if plaintiff did not promptly 
remove its equipment, followed shortly thereafter by the 
statement of defendants' counsel that plaintiff had no 
right to enter the property, constituted a refusal to permit 
plaintiff to perform. Galusha & Sons, LLC v Champlain 
Stone, Ltd, 2015 NY Slip Op 06286, 3rd Dept 7-23-15 

 
 

CONTRACT LAW/DISCLAIMERS/FRAUD IN 
THE INDUCEMENT/EVIDENCE/PAROL 

EVIDENCE/PROMISSORY NOTES 
  

Specific Disclaimers Indicating No Information 
Extrinsic to the Written Contract Was Relied Upon 

Precluded Fraud in the Inducement Cause of 
Action/Summary Judgment on Promissory Note 

Precluded---Breach of Contract Cause of Action Was 
Intertwined with Promissory Note 

  
In a decision addressing many other issues, the Second 
Department determined specific disclaimers in the 
contract indicating nothing extrinsic to the contract was 
relied upon by the parties precluded any claim alleging 
fraudulent inducement.  The court also noted that 

plaintiff was not entitled to summary judgment on a 
promissory note because the note was intertwined with 
the breach of contract cause of action: 
  

"While a general merger clause is ineffective to 
exclude parol evidence of fraud in the 
inducement, a specific disclaimer destroys the 
allegations in [a] plaintiff's complaint that the 
agreement was executed in reliance upon . . . 
contrary oral [mis]representations'" ... . In support 
of this branch of their motion, [defendant] relied 
upon the contract, which provides that [defendant] 
made no representation or warranty, either 
express or implied, as to the assets sold, 
[defendant's] business, or "any matter or thing 
affecting or relating to this agreement, except as 
specifically set forth in this agreement." The 
contract also indicates that it contains all of the 
terms agreed upon between the parties and that it 
was entered into after full investigation. Such 
clauses are sufficiently specific to bar the 
[plaintiffs] from claiming that they were 
fraudulently induced into entering the contract 
because of certain oral misrepresentations ... . * * 
* 
  
Although the breach of a related contract 
generally cannot defeat a motion for summary 
judgment on an instrument for money only, that 
rule does not apply where the contract and 
instrument are intertwined ... . Here, the action to 
recover damages for breach of contract is 
sufficiently intertwined with the action to recover 
on the promissory note, such that denial of 
summary judgment to enforce the promissory 
note and personal guaranty was proper ... . Oseff 
v Scotti, 2015 NY Slip Op 06123, 2nd Dept 7-
15-15 

  

 
CONTRACT LAW/INDEMNIFICATION 

AGREEMENT/NEGLIGENCE/INSURANCE 
LAW/GENERAL OBLIGATIONS LAW 

  
General Obligations Law Prohibition of 

Indemnification Agreements Which Exempt a Lessor 
from Its Own Negligence Does Not Apply to a 

Commercial Lease Negotiated at Arm's Length 
Between Sophisticated Parties With an Insurance 

Procurement Requirement 
  
The Second Department determined the lessor of a 
shopping center, Montauk Properties, under the terms of 
its lease with a supermarket, Gambar Food, was entitled 
to indemnification re: plaintiff's slip and fall on a sidewalk 
in front of the supermarket.  Although the terms of the 
lease exempted the lessor from liability for its own 
negligence, which is a violation of General Obligations 
Law (GOL) 5-321, GOL 5-231 does not apply to a 
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commercial lease negotiated at arm's length between 
sophisticated parties with an insurance procurement 
requirement: 
  

The lease between Montauk Properties and 
Gambar Food requires Gambar Food to indemnify 
Montauk Properties "for any matter or thing 
growing out of the occupation of the demised 
premises or of the streets, sidewalks or vaults 
adjacent thereto." The plaintiff's accident falls 
within the scope of this indemnification provision 
..., which, under its broadly drawn language, 
obligates Gambar Food to indemnify Montauk 
Properties for its own negligence. Although 
General Obligations Law § 5-321 provides that an 
agreement that purports to exempt a lessor from 
its own negligence is void and unenforceable, the 
subject indemnification provision is not rendered 
unenforceable by this statute. "[W]here, as here, 
the liability is to a third party, General Obligations 
Law § 5-321 does not preclude enforcement of an 
indemnification provision in a commercial lease 
negotiated at arm's length between two 
sophisticated parties when coupled with an 
insurance procurement requirement" ... . Campisi 
v Gambar Food Corp., 2015 NY Slip Op 06205, 
2nd Dept 7-22-15 
  
 

CONTRACT LAW/"NO DAMAGES FOR 
DELAY" CLAUSE/"MANDATORY NOTICE" 

CLAUSE 
  

"No Damages for Delay" and "Mandatory Notice" 
Clauses Precluded Suit 

  
The Third Department affirmed the dismissal of plaintiff's 
breach of contract complaint, finding that the exceptions 
to the enforceability of a "no damages for delay" clause 
did not apply, and the "mandatory notice" clause 
precluded suit for "extra work." Plaintiff was engaged by 
defendant to install heating, ventilation and air 
conditioning equipment: 
  

As a general rule, "contract clauses exculpating 
the contractee from liability to the contractor for 
damages resulting from delays in performance of 
the contract work" are valid and enforceable ... . 
However, even where the contract contains such 
a clause, there are several recognized 
exceptions. As relevant here, a contractor may 
still recover for "delays caused by the contractee's 
bad faith or its willful, malicious, or grossly 
negligent conduct" ... . A defendant seeking 
summary judgment dismissing a claim for delay 
damages "bears the initial burden of 
demonstrating prima facie that none of the 
exceptions to the 'damages for delay' clause are 
present" ... .  * * * 

  
... [P]laintiff attempts to claim compensation for 
tasks that allegedly constituted "extra work" 
beyond the scope of the parties' contract. 
However, a provision in the contract required 
plaintiff to notify defendant that it considered a 
task to constitute extra work within 15 working 
days after being ordered to undertake the task or 
beginning to perform it. Here, plaintiff concedes 
that it did not notify defendant of this claim until 
five months after it began performance of the 
disputed task. Thus, "[d]efendant established its 
entitlement to summary judgment by submitting 
proof that [plaintiff] did not comply with the 
condition precedent" by providing timely notice ... 
. Tougher Indus., Inc. v Dormitory Auth. of the 
State of N.Y., 2015 NY Slip Op 06388, 3rd Dept 
7-30-15 
 

 
CONTRACT LAW/THIRD-PARTY 

BENEFICIARY 
  

Criteria for an Intended Third-Party Beneficiary of a 
Contract Explained 

  
The Second Department determined the documents 
submitted by defendant power companies did not utterly 
refute plaintiff school-district's allegation that it was an 
intended (not "incidental") third-party beneficiary of a 
Power Supply Agreement (PSA) in which the defendants 
agreed not to bring any further tax certiorari proceedings 
to challenge property tax assessments. The school 
district brought the breach of contract action when the 
defendants started a tax certiorari proceeding. 
Defendants' motion to dismiss based upon documentary 
evidence was properly denied. The court explained the 
criteria for a third-party beneficiary of a contract: 
  

" A non-party [to a contract] may sue for breach of 
contract only if it is an intended, and not a mere 
incidental, beneficiary'" ... . However, " the identity 
of a third-party beneficiary need not be set forth in 
the contract or, for that matter, even be known as 
of the time of its execution'" ... . "A party asserting 
rights as a third-party beneficiary must establish 
(1) the existence of a valid and binding contract 
between other parties, (2) that the contract was 
intended for [its] benefit and (3) that the benefit to 
[it] is sufficiently immediate, rather than incidental, 
to indicate the assumption by the contracting 
parties of a duty to compensate [it] if the benefit is 
lost" ... . " In determining third-party beneficiary 
status it is permissible for the court to look at the 
surrounding circumstances as well as the 
agreement,'" and " the obligation to perform to the 
third party beneficiary need not be expressly 
stated in the contract'" ... . Board of Educ. of 
Northport-E. Northport Union Free Sch. Dist. v 
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Long Is. Power Auth., 2015 NY Slip Op 06304, 
2nd Dept 7-29-15 
  
  

Same issue and result in: Town of Huntington v Long 
Is. Power Auth., 2015 NY Slip Op 06332, 2nd Dept 7-
29-15 

 
 
 

CONTRACT LAW/VOLUNTARY PAYMENT 
DOCTRINE 

  
"Voluntary Payment Doctrine" Explained and 

Applied to Preclude Recovery 
  
The Second Department determined the "voluntary 
payment doctrine" precluded recovery against the 
defendant. Plaintiff had an agreement with a consignee 
that plaintiff's liability associated with the export of fine 
art would be limited to $40,000. Plaintiff hired defendant 
to transport the fine art to the consignee, but the art was 
seized by customs because the documentation was 
incomplete. The plaintiff, despite the $40,000 liability 
cap, voluntarily compensated the consignee for its loss 
(around $240,000). Then plaintiff sued defendant for the 
$240,000. Because the plaintiff made that payment 
voluntarily, the "voluntary payment doctrine" required 
dismissal of the complaint: 
  

"[T]he voluntary payment doctrine . . . bars 
recovery of payments voluntarily made with full 
knowledge of the facts, and in the absence of 
fraud or mistake of material fact or law" ... . Here, 
the defendant established its prima facie 
entitlement to judgment as a matter of law 
through the submission of, among other things, a 
copy of the contract between the plaintiff and the 
consignee, which included the limitation of liability 
provision that capped the plaintiff's liability to the 
consignee at $40,000. This demonstrated, prima 
facie, that the plaintiff's payment to the consignee 
of anything more than $40,000 was voluntary ... . 
Further, the defendant demonstrated, prima face, 
that the plaintiff recovered the full $40,000 for 
which it was liable to the consignee from its 
insurance company. Hedley's, Inc. v Airwaves 
Global Logistics, LLC, 2015 NY Slip Op 06215, 
2nd Dept 7-22-15 

  

 

 

 

 

 

 

 

COOPERATIVE APARTMENT 
  

COOPERATIVE APARTMENT/BUSINESS 
JUDGMENT RULE/FIDUCIARY 

DUTY/APPLICATION TO SELL SHARES IN 
A COOPERATIVE DWELLING TO SPECIFIC 

BUYER, DENIAL OF/DISCRIMINATION 
  

Cooperative Board's Denial of Plaintiff's Application 
to Sell His Shares in the Cooperative Was Not 

Tainted by Discriminatory Considerations---Denial 
Protected by the Business Judgment Rule 

  
The Second Department determined the board of a 
cooperative dwelling acted within the scope of its 
authority (pursuant to the business judgment rule) when 
it denied plaintiff's application to sell his shares in the 
cooperative to a specific buyer.  Although the board's 
action would not be protected by the business judgment 
rule if it were tainted by discriminatory considerations, 
the court concluded there was no evidence 
discriminatory considerations played a role in the denial: 
   

"In the context of cooperative dwellings, the 
business judgment rule provides that a court 
should defer to a cooperative board's 
determination [s]o long as the board acts for the 
purposes of the cooperative, within the scope of 
its authority and in good faith'" ... . " [D]ecision 
making tainted by discriminatory considerations is 
not protected by the business judgment rule'" ... . 

  
Here, the cooperative demonstrated its prima 
facie entitlement to judgment as a matter of law 
dismissing the complaint by establishing that its 
denial of the resale application was protected by 
the business judgment rule ... . In particular, the 
cooperative demonstrated that its denial of the 
resale application was authorized, and done in 
good faith and in furtherance of the legitimate 
interests of the cooperative, in light of significant 
debt the prospective buyer held relating to a 
separate property. The evidence the plaintiff 
submitted in opposition to this showing was 
insufficient to raise a triable issue of fact as to 
whether the resale application was actually 
denied for a discriminatory reason, or any other 
reason not protected by the business judgment 
rule. Griffin v Sherwood Vil., Co-op "C", Inc., 
2015 NY Slip Op 06112, 2nd Dept 7-15-15 
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CRIMINAL LAW 
 
 

CRIMINAL LAW/AGENCY DEFENSE 
  

Defendant Entitled to Jury Instruction on Agency 
Defense Re: Drug Sale and Possession Charges 

  
The Third Department determined defendant was 
entitled to a jury instruction on the agency defense to 
drug sale and possession charges. Because the request 
for the instruction was denied, the defendant was 
granted a new trial.  The Third Department explained the 
relevant facts and law: 
  

"Under the agency doctrine, 'a person who acts 
solely as the agent of a buyer in procuring drugs 
for the buyer is not guilty of selling the drug to the 
buyer, or of possessing it with intent to sell it to 
the buyer'" ... . "The issue of whether a defendant 
is criminally responsible as a seller, or merely a 
purchaser doing a favor for a friend, is generally a 
factual question for the jury to resolve on the 
circumstances of the particular case" ... . "A trial 
court must grant a request for an agency charge 
when, viewed in the light most favorable to the 
defendant, some evidence, however slight[,] 
supports the inference that the [defendant] was 
acting, in effect, as an extension of the buyer" ... . 

  
Here, defendant did not initiate the subject 
transactions. Rather, the CI, who was acquainted 
with defendant, contacted him to initiate both 
buys. Before the first buy, defendant said to the 
CI, with regard to the supplier, "when she meets 
me and you she's going to sell us the eight," 
which shows that defendant aligned himself with 
the CI on the buyer's side of the transaction. At 
the time of the first buy, defendant and the CI met 
in defendant's driveway and talked about 
defendant's girlfriend, car and job while they 
waited for the supplier to arrive with the drugs. 
When the supplier arrived, the CI asked 
defendant to get the drugs from her so that he 
could see them before he paid, and defendant 
complied. Defendant retrieved nine bags of heroin 
from the supplier, explaining to the CI that there 
were "nine here cause [he was] gonna get one 
too"; again, he was identifying himself on the 
buyer's side of the transaction. Defendant's 
girlfriend testified that he did not benefit from the 
sales to the CI. People v Nowlan, 2015 NY Slip 
Op 05973, 3rd Dept 7-9-15 

 
 
 

 CRIMINAL LAW/ATTEMPT/WEIGHT OF THE 
EVIDENCE REVIEW/APPEALS 

  
Evidence Did Not Support Conviction for Attempted 

Possession of Burglar's Tools--- 
Conviction Was Against the Weight of the Evidence 

  
The First Department determined the evidence was not 
sufficient to support a conviction for attempted 
possession of burglar's tools (the conviction was against 
the weight of the evidence). The defendant had tools in 
his possession and stopped his bicycle to look inside two 
or three cars (in broad daylight).  However the defendant 
did not touch the tools. Therefore the element of the 
offense which requires circumstances indicating the 
tools were about to be used to commit a burglary was 
not supported: 
  

"A person is guilty of an attempt to commit a 
crime when, with intent to commit a crime, he 
engages in conduct which tends to effect the 
commission of such crime" (Penal Law § 110.00.) 
"While the statutory formulation of attempt would 
seem to cover a broad range of conduct—
anything tend[ing] to effect' a crime—case law 
requires a closer nexus between defendant's acts 
and the completed crime" ... . The accused must 
engage in conduct that comes "dangerously 
close" to a completed crime before it can be 
combined with a criminal intent to constitute an 
attempted crime ...  

  
"A person is guilty of attempted possession of 
burglar's tools when, with the intent to possess 
burglar's tools, he tries to possess any tool, 
instrument or other article adapted, designed or 
commonly used for committing or facilitating 
offenses involving larceny by a physical taking, 
and the surrounding circumstances evince an 
intent to use same in the offense of such 
character" ... . 

  
Although the element of intent may be satisfied by 
circumstantial evidence ..., under the particular 
circumstances of this case the officer's testimony 
that he observed defendant, in broad daylight, 
stopping his bicycle between two or three cars 
and looking through the driver's side front 
window, is not, in and of itself, sufficient to 
support the inference that defendant intended to 
use the tools to steal any items from the cars. The 
officer admitted, inter alia, that during the 15 
seconds that he observed defendant, he never 
saw him touch either a tool in the pouch or any of 
the cars and that the screwdriver set had to be 
assembled to be usable ... . People v Pannizzo, 
2015 NY Slip Op 05894, 1st Dept 7-7-15 
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CRIMINAL LAW/CLOSURE OF 
COURTROOM/PUBLIC TRIAL 

  
Exclusion of Alleged Gang Members from 

Courtroom During Testimony of Fearful Witness 
Was Proper 

  
The Second Department determined Supreme Court 
properly closed the courtroom to alleged gang members 
during the testimony of a witness who indicated she was 
afraid of the gang members. The Second Department 
explained the relevant criteria: 
  

In order to comport with the requirements of the 
Sixth Amendment, a courtroom closure must 
satisfy a four-prong standard set forth by the 
United States Supreme Court in Waller v Georgia: 
(1) "the party seeking to close the hearing must 
advance an overriding interest that is likely to be 
prejudiced," (2) "the closure must be no broader 
than necessary to protect that interest," (3) "the 
trial court must consider reasonable alternatives 
to closing the proceeding," and (4) "it must make 
findings adequate to support the closure" (Waller 
v Georgia, 467 US at 48...). 

  
Contrary to the defendant's contentions, the trial 
court's partial closure of the courtroom during the 
testimony of the eyewitness to the stabbing by 
excluding a certain group of men from the 
courtroom was not error. The witness, who had 
entered the courthouse from a side entrance and 
had remained secluded in a room not accessible 
to the public before entering the courtroom, wore 
a hat pulled down low over her face and a hoodie 
into the courtroom and immediately requested a 
recess upon entering the courtroom and then 
refused to testify. Upon hearing the witness 
express her fear of testifying because of certain 
men in the audience whom she identified as 
affiliated with the defendant and belonging to a 
particular gang, the court conducted a closed 
courtroom hearing to ascertain the nature of the 
witness's fear and its effect upon her ability to 
testify in open court. The witness named one of 
the men and testified that she knew each of the 
men from her neighborhood, that they were 
members of a gang with which the defendant was 
affiliated, that the gang was a rival gang to the 
one in which her boyfriend was involved, and 
there had been prior violent altercations between 
the men in the courtroom and the witness's 
boyfriend. The witness testified that she believed 
that the men would attempt to kill her if she 
testified against the defendant. Further, she 
testified that one of the men made eye contact 
with her and shook his head at her in the 
courtroom, which she interpreted as a threat not 
to testify. The witness was very frightened by the 

idea that the men, who already knew her name, 
would now know her face. The evidence of the 
witness's extreme fear of testifying in open court 
before the men, her refusal to do so, the trial 
court's observations that, based upon the 
witness's demeanor, the fear was genuine, 
together with the fact that, although approximately 
15 or so people were present during the stabbing 
of the decedent, the witness was the only person 
to come forward to the police, constitutes 
sufficient proof to establish an overriding interest 
that was likely to be prejudiced unless the 
courtroom was closed to the individuals of whom 
the witness was fearful ... . In addition, the scope 
of the closure was no broader than was 
necessary. The exclusions were limited to the 
men identified by the witness as causing her fear, 
and their exclusion was limited to the duration of 
her testimony ... . Furthermore, the trial court 
explored the possibility of limiting the courtroom 
exclusion to only the individual who had shaken 
his head at the witness, but the witness indicated 
that her fear would not be abated if the other men 
she recognized remained in the courtroom. 
Accordingly, this record shows that the trial court, 
in directing the exclusion at issue, determined that 
no lesser alternative would protect the interest at 
stake ... . People v Dawson, 2015 NY Slip Op 
05959, 2nd Dept 7-8-15 

 
 

CRIMINAL LAW/CRIMINAL PROCEDURE 
LAW/JURY NOTE 

  
Judge's Failure to Properly Handle Note from Jury 

Was Reversible Error 
  
The Second Department determined the trial judge's 
failure to follow the proper procedure for answering a 
note from the jury was reversible error.  The jury sent out 
a note requesting a readback of alibi testimony. Just 
after that note was read to the jury and the parties for the 
first time, the trial judge read a second note which 
indicated the jury had reached a verdict.  Without 
addressing the first note, the verdict was pronounced. 
Defense counsel was not alerted to the contents of the 
first note or the judge's intended response and was not 
given a chance to suggest a response before the jury 
was called in. a violation of CPL (Criminal Procedure 
Law 310.30): 
  

A court's " core responsibility under the statute is 
both to give meaningful notice to counsel of the 
specific content of the jurors' request—in order to 
ensure counsel's opportunity to frame intelligent 
suggestions for the fairest and least prejudicial 
response—and to provide a meaningful response 
to the jury'" ... . "Where the record fails to show 
that defense counsel was apprised of the specific, 
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substantive contents of the note . . . preservation 
is not required" ... . Furthermore, "we cannot 
assume that [such an] omission was remedied at 
an off-the-record conference that the transcript 
does not refer to" ... . 

  
Here, the jury note requested a readback of the 
defense witnesses' alibi testimony. This note was 
read for the first time on the record before all 
parties and the jury. Immediately thereafter, the 
trial court read a second note from the jury 
advising that a verdict had been reached, at 
which point the verdict was pronounced. The trial 
court failed to meet its "core responsibilities" ..., 
since defense counsel was not alerted on the 
record to the contents of the note and to the 
court's intended response, or nonresponse, prior 
to calling back the jury (see id.). "[A]lthough a 
defense counsel who is given notice of the trial 
court's intended response might be expected to 
object at a time when counsel had an opportunity 
to ask [the court] to alter course' ... counsel here 
had no such opportunity because he learned of 
the trial court's response at the same time the jury 
heard it" ... . The defendant was thus deprived of 
any opportunity to voice opposition to the trial 
court's decision to pass over the first note and 
proceed directly to the verdict without further 
inquiry. People v Wiggs, 2015 NY Slip Op 
05707, 2nd Dept 7-1-15 

   
 

CRIMINAL LAW/CRIMINAL PROCEDURE 
LAW/UNSEALING OF GRAND JURY 

PROCEEDINGS/APPEALS 
  

Re: the Unsealing of the Grand Jury Proceedings 
Concerning Eric Garner's Death at the Hands of the 
Police, a "Compelling and Particularized Need" for 

Disclosure Had Not Been Demonstrated---the Public 
Interest in Preserving Grand Jury Secrecy 

Outweighed the Public Interest in Disclosure 
  
The Second Department, in an extensive, detailed 
decision (not fully summarized here), determined that 
the grand jury proceedings concerning the death of 
(unarmed) Eric Garner at the hands of the police (who 
were not indicted) should not be unsealed. As a 
threshold issue, the court found that New York City's 
Public Advocate, pursuant to the terms of the City 
Charter, did not have the capacity to bring the petition. 
However, the other petitioners, the Legal Aid Society, 
the New York Civil Liberties Union, and the local branch 
of the NAACP, had standing to bring the petition. In 
essence, the court held that petitioners had not 
demonstrated the requisite "compelling and 
particularized" need for disclosure and the public interest 
in preserving grand jury secrecy outweighed the public 
interest in disclosure. In response to the District 

Attorney's argument that the underlying order denying 
the petition to unseal the records was not appealable, 
the Second Department explained that the order was 
civil, not criminal, in nature (and therefore appealable). 
The court explained the general analytical criteria as 
follows: 
  

The legal standard that must initially be applied to 
petitions seeking the disclosure of grand jury 
materials is whether the party seeking disclosure 
can establish a "compelling and particularized 
need" for access to them ... . Only if the 
compelling and particularized need threshold is 
met must the court then balance various factors to 
determine whether the public interest in the 
secrecy of the grand jury is outweighed by the 
public interest in disclosure ... . The decision as to 
whether to permit disclosure is committed to the 
trial court's discretion ... . However, "without the 
initial showing of a compelling and particularized 
need, the question of discretion need not be 
reached, for then there simply would be no 
policies to balance" ... . 

  
A party seeking disclosure will not satisfy the 
compelling and particularized need threshold 
simply by asserting, or even showing, that a 
public interest is involved. The party must, by a 
factual presentation, demonstrate why, and to 
what extent, the party requires the minutes of a 
particular grand jury proceeding "to advance the 
actions or measures taken, or proposed (e.g. 
legal action, administrative inquiry or legislative 
investigation), to insure that the public interest 
has been, or will be, served" ... . "[I]f the 
supposed societal benefit of maximizing the 
public's awareness could by itself trump all other 
considerations," there would not exist a "legal 
presumption against disclosure of grand jury 
evidence, let alone a rule providing that such 
presumption may be overcome only by a showing 
of a particularized and compelling need for 
disclosure" ... . Significantly, courts that have 
permitted disclosure of grand jury evidence have 
uniformly done so for some purpose other than 
generalized public interest and dissemination ... 
. Matter of James v Donovan, 2015 NY Slip Op 
06348, 2nd Dept 7-29-15 

 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_05707.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_05707.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06348.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06348.htm


 

 29 

CRIMINAL LAW/EVIDENCE/UNCHARGED 
CRIMES/PROSECUTORIAL MISCONDUCT 

  
Improper Evidence of Uncharged Offenses, a Police 
Officer's Vouching for the Reliability and Credibility 

of the People's Central Witness, and the Court's 
Failure to Give Limiting Instructions to the Jurors 

after Sustaining Objections to Improper Testimony 
Deprived Defendant of a Fair Trial 

  
The Third Department reversed defendant's conviction 
based upon several errors including the improper 
presentation of evidence of uncharged crimes attributed 
to the defendant and a police officer's vouching for the 
reliability and credibility of the confidential informant (CI), 
upon whose testimony the People's case depended. The 
jury heard evidence of defendant's participation in a drug 
offense identical to that for which he was on trial. Even 
though objection to the testimony was sustained and the 
testimony struck, no limiting instructions were given to 
the jury. Evidence of defendant's sitting at a table on 
which were large amounts of heroin and crack cocaine 
was also improperly presented. Objection to that 
testimony was overruled. With respect to the police 
officer's vouching for the credibility and reliability of the 
CI, the defense objection to that testimony was 
sustained, but no curative instructions were given to the 
jury: 
  

At trial ... the CI testified that defendant was not 
only present during [a] controlled purchase of 
crack cocaine, but that he had also participated in 
the transaction by providing the actual drugs. 
County Court denied defendant's prompt motion 
for a mistrial, but otherwise sustained his 
objection and struck this portion of the CI's 
testimony, without further limiting instructions to 
the jury. In our view, this revelation was highly 
prejudicial, as it related to a recent uncharged 
crime that was nearly identical to the sale for 
which defendant was on trial ... . Shortly 
thereafter, the CI recounted that, upon entering 
the apartment on October 9, 2012, he had 
observed defendant sitting at a table "with large 
amounts of heroin and crack cocaine in front of 
him." Although no reference to "heroin" was 
included in the People's Molineux proffer, or 
otherwise previously disclosed, the court 
overruled defendant's objection, permitting further 
testimony from the CI about the presence of 
heroin. Because defendant was not charged with 
possession or sale of heroin, it cannot be said 
that this evidence was directly related to or in any 
way necessary to explain his alleged possession 
and sale of crack cocaine such that it was 
inextricably interwoven into the CI's narrative ... . 
Significantly, the court did not attempt to cure the 
prejudice arising from the CI's improper testimony 
by issuing an instruction either at the time of 

defendant's objection or during the jury charge ... 
. * * * 
  
Further prejudice resulted from the People's 
redirect examination of [officer] Gillis, who stated 
that the CI was "very reliable and very 
trustworthy." After County Court overruled 
defendant's objection, and characterized the 
testimony as "opinion," Gillis elaborated that the 
CI had "never given [him a] reason to not believe 
anything that [the CI] is telling [him]." Allowing 
Gillis to vouch for the CI's credibility was clearly 
improper ... . The effect was compounded by the 
People's summation, wherein the prosecutor 
surmised that law enforcement had used the CI 
for several years because of his reliability ... . 
While we recognize that County Court sustained 
defendant's objection, no curative instruction was 
issued, and we remain concerned that the 
prosecutor's remark amplified the effect of Gillis' 
improper vouching ... . People v Nicholas, 2015 
NY Slip Op 06269, 3rd Dept 7-23-15 

  

 
CRIMINAL LAW/EXIGENT 

CIRCUMSTANCES/WARRANTLESS 
ARREST IN THE HOME/JUROR 

DISQUALIFICATION 
  

Warrantless Entry Into Defendant's Home Justified 
by Exigent Circumstances---Juror's Temporary 

Absence from the Trial (During Which the Trial Was 
Adjourned) and the Juror's Inaccurate Statement He 
Had Discussed His Absence with the Judge Did Not 

Warrant a "Buford" Hearing or Disqualification 
  
The First Department, in a full-fledged opinion by Justice 
Degrasse, affirmed defendant's conviction, finding that 
the warrantless entry into defendant's home to arrest 
him was justified by exigent circumstances and did not, 
therefore, constitute a "Payton" violation. The First 
Department further found that a juror's temporary 
absence from the trial (during which the trial was 
adjourned), and the juror's inaccurate statement he had 
discussed his absence with the judge, did not reveal 
juror bias and did not therefore warrant a "Buford" 
hearing or disqualification of the juror: 
  

...[T]he motion court resolved the Payton issue, 
finding the detectives' entry into defendant's home 
justified by exigent circumstances. 

  
Factors to be considered in determining whether 
exigent circumstances are present include "(1) the 
gravity or violent nature of the offense with which 
the suspect is to be charged; (2) whether the 
suspect is reasonably believed to be armed; (3) a 
clear showing of probable cause ... to believe that 
the suspect committed the crime; (4) strong 
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reason to believe that the suspect is in the 
premises being entered; (5) a likelihood that the 
suspect will escape if not swiftly apprehended; 
and (6) the peaceful circumstances of the entry" 
... . 

  
This list of factors is illustrative and not exhaustive 
... . The court's finding of exigent circumstances is 
supported by evidence in the record that 
defendant had been identified by name and from 
a photograph as the assailant who shot the two 
men at the bar only hours before. Accordingly, 
there was probable cause for defendant's arrest. 
Moreover, the Nissan Armada was traced to 
defendant's nearby address where there was 
reason to believe he could be found. There was 
reason to believe defendant was armed inasmuch 
as he was said to have left the bar with his 
weapon. The record also supports the court's 
conclusion that the circumstances of the Police 
Department's entry into the apartment were 
peaceful. * * * 
Defendant next argues that the court erred in 
failing to conduct an inquiry pursuant to People v 
Buford (69 NY2d 290 [1987]) with respect to a 
juror's absence on a trial day. On February 7, 
2012, during the third week of trial, juror number 
nine failed to appear at court and could not be 
reached by court personnel. With the consent of 
counsel, the court adjourned the trial for two days 
in order to enable a court officer to check on the 
juror at his home. On the adjourned date, the 
court officer reported that she met with juror 
number nine who told her that he wasn't feeling 
well and that he had told Justice Webber that he 
would return to court on February 9, 2012. It was 
undisputed that no such conversation between 
the court and the juror occurred. The court 
decided to continue with the trial and address the 
juror's conduct at its conclusion. Defense counsel 
stated that he was concerned about the juror's 
fitness to continue with the trial. The court 
declined to conduct the requested inquiry and the 
trial continued to verdict. Defendant argues that 
the court erred in denying his request for a Buford 
inquiry. We disagree. 

  
To the extent applicable, CPL 270.35(1) provides 
that a court must discharge a sworn juror where 
"the court finds, from facts unknown at the time of 
the selection of the jury, that a juror is grossly 
unqualified to serve in the case or has engaged in 
misconduct of a substantial nature, but not 
warranting the declaration of a mistrial . . ." 
Defendant does not argue on appeal that the juror 
was grossly unqualified or that his apparent 
misconduct was substantial. Defendant's only 
claim of error stems from the court's refusal to 
conduct a Buford inquiry. Viewed in light of the 
request made before the trial court, defendant's 

argument is based on a misconstruction of 
Buford. As stated by the Court of Appeals, the 
purpose of Buford was the creation of "a 
framework by which trial courts could evaluate 
sworn jurors who, for some reason during the 
trial, may possess[] a state of mind which would 
prevent the rendering of an impartial verdict'" ... . 
A juror with such a state of mind would be 
"grossly unqualified" ... . * * * 
  
... [I]t cannot be seriously argued in this case that 
juror number nine's temporary absence from the 
trial and his inaccurate statement to the court 
officer indicated bias one way or the other. People 
v Paulino, 2015 NY Slip Op 05898, 1st Dept 7-7-
15 

 
 

CRIMINAL LAW/INEFFECTIVE ASSISTANCE 
OF COUNSEL 

  
In Responding to Defendant's Criticisms of Defense 

Counsel's Actions, Defense Counsel Merely 
Explained His Actions and Did Not Take a Position 
Adverse to His Client's---Therefore the Defendant 

Was Not Entitled to Withdraw His Plea on the 
Ground that He Was Denied Effective Assistance of 

Counsel 
  
In affirming defendant's conviction by guilty plea, the 
First Department determined that defense counsel, in 
responding to allegations about his performance made 
by the defendant, did not take a position adverse to his 
client's. Rather, counsel merely explained the reasons 
for his actions and did not voice any opinion about the 
validity of defendant's pro se motions. Therefore the 
defendant was not entitled to withdraw his plea on that 
ground: 
  

"It is well settled that a defendant has a right to 
the effective assistance of counsel on his or her 
motion to withdraw a guilty plea" ... . "When 
certain actions or inaction on the part of defense 
counsel is challenged on the motion, it may very 
well be necessary for defense counsel to address 
the matter when asked to by the court. When 
doing so, defense counsel should be afforded the 
opportunity to explain his performance with 
respect to the plea, but may not take a position on 
the motion that is adverse to the defendant. At 
that point, a conflict of interest arises, and the 
court must assign a new attorney to represent the 
defendant on the motion." ... . * * * 
  
Counsel's statement that defendant might not 
understand that he still retained certain residual 
rights to appeal despite the waiver, and that his 
concerns might be mitigated if the court explained 
that to him, was not adverse to defendant's 
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position. It merely conveyed that if defendant was 
informed that his waiver did not bar an appeal of 
all issues, including the voluntariness of the plea, 
it might affect his view of the waiver. Counsel's 
factual statement that the waiver was a condition 
of the People's plea offer, which reduced 
defendant's sentence and made him eligible for 
parole at an earlier date, and that he did not 
believe that there was a basis for a CPL 30.30 
motion because all but one of the adjournments 
since he had taken over the case had been on 
consent due to plea negotiations, did not go 
beyond a mere explanation of his performance ... 
. Counsel did not deny that he advised defendant 
to agree to the waiver or that he refused to make 
a CPL 30.30 motion. Nor did he refute any 
specific factual allegation raised by defendant 
with respect thereto or affirmatively state his belief 
that defendant had no legal basis for withdrawing 
his plea. People v Maxwell, 2015 NY Slip Op 
06199, 1st Dept 7-21-15 

 
 

CRIMINAL LAW/INEFFECTIVE ASSISTANCE 
OF COUNSEL/DEPORTATION AS 

CONSEQUENCE OF GUILTY PLEA/MOTION 
TO VACATE CONVICTION 

  
Pre-"Padilla" Statement by Counsel that Defendant's 
Plea to an "Aggravated Felony" Would Not Result in 

Deportation Justified a Heaing on Defendant's 
Motion to Vacate Her Conviction 

  
The Third Department determined defendant was 
entitled to a hearing on her motion to vacate her 
conviction.  Defendant alleged she was erroneously told 
by her attorney (pre "Padilla") her conviction (for an 
"aggravated felony") would not cause her to be 
deported: 
  

... [D]efendant's ... claim that counsel affirmatively 
misinformed her about the plea's deportation 
consequences is not dependent upon Padilla; 
rather, it rests upon established law at the time of 
her plea that defense counsel's affirmative 
misrepresentation to a noncitizen regarding the 
deportation consequences of a contemplated 
guilty plea constitutes deficient performance so as 
to satisfy the first prong of an ineffective 
assistance of counsel claim ... . 

  
In her affidavit in support of the motion, defendant 
alleged that her counsel advised her that, 
although immigration authorities would be notified 
about her guilty plea, "he did not think anything 
further would happen." In fact, the crime of rape in 
the third degree constitutes an "aggravated 
felony" that results in mandatory deportation (see 
8 USC § 1101 [a] [43] [a]; § 1227 [a] [2] [A] [iii]; § 

1229b [a] [3]...). Defendant further averred that, 
had counsel informed her that she was certain to 
be deported as a result of her guilty plea, she 
would not have pleaded guilty and would have 
gone to trial. As defendant sufficiently alleged that 
counsel provided incorrect information concerning 
the deportation consequences that would result 
from her guilty plea and that she was prejudiced 
as a result thereof, she was entitled to a hearing 
on this aspect of her CPL 440.10 motion ... 
. People v Ricketts-simpson, 2015 NY Slip Op 
05975, 3rd Dept 7-9-15 

 
 

CRIMINAL LAW/INEFFECTIVE ASSISTANCE 
OF COUNSEL/FAILURE TO 
INVESTIGATE/FAILURE TO 
OBJECT/PROSECUTORIAL 
MISCONDUCT/EVIDENCE 

  
Defense Counsel's Failure to Investigate the Victim's 
Medical Condition (Which Would Have Allowed More 
Effective Cross-Examination of the People's Expert 

and the Victim), Failure to Object to Testimony 
Which May Have Been More Prejudicial than 
Probative (and which Clearly Required a Jury 

Instruction Limiting Its Use), and Failure to Object to 
Improper Comments Made by the Prosecutor, 
Deprived Defendant of Effective Assistance of 

Counsel 

  
In a sexual abuse case based entirely on the victim's 
testimony (alleging anal intercourse), the Third 
Department determined defense counsel's failure to 
investigate the nature of the victim's bleeding disorder 
(which could have called into question the prosecution's 
expert's opinion that victims of sexual abuse, like the 
victim here, often show no signs of injury), the failure to 
object to the testimony of the defendant's spouse 
alleging his preference for anal intercourse (the 
prejudicial effect may well have outweighed the 
probative value---at the very least a limiting instruction 
should have been requested as to the jury's limited use 
of such evidence), and the failure to object to improper 
comments made by the prosecutor in summation 
(appealing to jurors' sympathy, exhorting the jurors to 
fight for the victim), required reversal and a new trial: 
  

Had counsel sought to inform himself about the 
victim's VWD [bleeding disorder] diagnosis, he 
likely would have become aware of medical 
experts such as Howard Snyder, a board-certified 
doctor of emergency medicine who submitted an 
affidavit in support of defendant's postconviction 
motion. Snyder averred that "[t]he presence of 
VWD [in the victim] would have made the 
presence of bruising or bleeding during forceful, 
non-consensual anal intercourse more likely than 
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in [a] patient without VWD. "Undoubtedly, expert 
testimony similar to Snyder's would have done 
much to increase the significance of the SANE 
[sexual assault nurse examiner] report's lack of 
physical findings and would have provided a 
powerful basis for cross-examination to counter 
the damaging effects of the SANE's opinion 
testimony. 
  
Counsel's failings were magnified by the fact that 
the People's only direct evidence of defendant's 
guilt was the victim's testimony, making counsel's 
efforts to undermine her credibility of paramount 
importance. Indeed, there were no other 
witnesses to the alleged sexual assaults and no 
DNA evidence was recovered. In similar 
situations, the Second Circuit, applying New York 
law, has repeatedly held that "when a defendant 
is accused of sexually abusing a child and the 
evidence is such that the case will turn on 
accepting one party's word over the other's, the 
need for defense counsel to, at a minimum, 
consult with an expert to become educated about 
the vagaries of abuse indicia is critical. The 
importance of consultation and pre-trial 
investigation is heightened where, as here, the 
physical evidence is less than conclusive and 
open to interpretation" (Eze v Senkowski, 321 
F3d 110, 129 [2d Cir 2003] ...). Thus, the record 
establishes that, without any justification, counsel 
prejudiced defendant by "s[itting] on his hands, 
confident that his client would be acquitted" rather 
than "consult[ing with] and be[ing] prepared to call 
an expert" ... , whose testimony then would have 
been "available [to] assist[] the jury in its 
determination" ... . 
  
Counsel's conduct further fell below our standard 
of meaningful representation because he failed to 
object to, and request a limiting instruction to 
guide the jury in assessing, the testimony of 
defendant's former spouse regarding defendant's 
sexual preferences. Counsel sat mute while the 
witness testified that, upon reading the victim's 
statement to police, it struck her that it contained 
details "only someone who had been intimate with 
[defendant] would know," including what she then 
proceeded to describe as defendant's preference 
for anal intercourse during their consensual 
sexual relationship [. We do not think that 
counsel's failure to object to this testimony can be 
excused on the ground that such an objection had 
"little or no chance of success" ... . "Not all 
relevant evidence is admissible as of right. . . . 
Even where technically relevant evidence is 
admissible, it may still be excluded by the trial 
court in the exercise of its discretion if its 
probative value is substantially outweighed by the 
danger that it will unfairly prejudice the other side" 
... . 

  
In our view, a legitimate question exists as to 
whether the prejudicial effect of the former 
spouse's testimony regarding defendant's sexual 
preferences substantially outweighed its probative 
value, especially considering that she testified 
that she and defendant had not been sexually 
active for several years prior to the alleged 
assaults on the victim. Supreme Court should 
have had the opportunity to consider this question 
and make an appropriate ruling in the exercise of 
its discretion. The court would have done so, but 
for counsel's inexplicable failure to object. In the 
event that the court had determined this testimony 
to be admissible, counsel could then have 
requested a limiting instruction, as the lack 
thereof would "permit[] the jurors to perhaps 
consider [the former spouse's statements] as 
proof of defendant's propensity" to engage in the 
sexual acts charged here ... . * * * 
  
Finally, we note with disapproval certain remarks 
made by the prosecutor during summation, to 
which counsel did not object. The prosecutor 
improperly attempted to appeal to the jury's 
sympathy by asking the jurors to consider how 
they would have felt if they "were in [the victim's] 
shoes" ... . The prosecutor also exhorted the 
jurors to advocate for the victim during 
deliberations by using the phrase "you fight for 
her" ... . While counsel's failure to object to these 
remarks does not, in and of itself, amount to 
ineffective assistance of counsel, it further 
illustrates counsel's representation, the 
cumulative effect of which deprived defendant of 
meaningful representation, especially "where, as 
here, the determination of guilt . . . hinged on 
sharp issues of credibility" ... .People v Cassala, 
2015 NY Slip Op 06176, 3rd Dept 7-16-15 

 
 

CRIMINAL LAW/JUROR CHALLENGES 
  

"For Cause" Challenges to Three Jurors Who Said 
Only They Would "Try" to Be Fair Should Have Been 

Granted---New Trial Required 
  
The Second Department reversed defendant's 
conviction because Supreme Court should have granted 
three "for cause" challenges to jurors. All three jurors 
expressed doubts about their abilities to be fair based 
upon personal experiences. All three said only that they 
would "try" to be fair: 
  

CPL 270.20(1)(b) provides that a prospective 
juror may be challenged for cause if the juror "has 
a state of mind that is likely to preclude him [or 
her] from rendering an impartial verdict based 
upon the evidence adduced at the trial." Where 
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an issue is raised concerning the ability of a 
prospective juror to be fair and impartial, the 
prospective juror must state unequivocally that his 
or her prior state of mind will not influence his or 
her verdict, and that he or she will render an 
impartial verdict based solely on the evidence ... . 
A prospective juror's responses, construed as a 
whole, must demonstrate an absolute belief that 
his or her prior opinion will not influence his or her 
verdict ... . * * * 
  
At no point did the prospective jurors 
unequivocally state that their prior states of mind 
would not influence their verdict, and that they 
would render an impartial verdict based solely on 
the evidence. Under the circumstances, the 
Supreme Court should have granted the 
defense's challenges for cause to all three 
prospective jurors ... . People v Alvarez, 2015 
NY Slip Op 06354, 2nd Dept 7-29-15 

  
Failure to Directly Address a Juror's Stated Bias 
Required Reversal---"Bright Line" Rule Explained 

  
The Third Department, over a dissent, determined that, 
once the prospective juror (No. 383) expressed a bias 
based upon the age difference between the adult 
defendant and child complainant, the failure to gain the 
assurance from the juror that her prior state of mind will 
not influence her verdict and she will render an impartial 
verdict based solely on the evidence constituted 
reversible error. The fact that the juror assured the judge 
she would not vote to convict if she had a reasonable 
doubt and that she would follow the law as instructed 
was not enough to address the expressed age-related 
bias.  A juror who has expressed a bias must 
unambiguously assure the court she will put her bias 
aside: 
  

Once a prospective juror has identified his or her 
own biased perspective, he or she "must 
expressly state that his [or her] prior state of mind 
concerning either the case or either of the parties 
will not influence his [or her] verdict, and he [or 
she] must also state that he [or she] will render an 
impartial verdict based solely on the evidence" ... . 
"[N]othing less than a personal, unequivocal 
assurance of impartiality can cure a juror's prior 
indication that [he or] she is predisposed against 
a particular defendant or particular type of case" 
..., and, accordingly, the "bright-line standard . . . 
followed throughout the state" is "that a 
prospective juror who expresses partiality towards 
[one party] and cannot unequivocally promise to 
set aside this bias should be removed for cause" 
... . * * *  
  
Considering the entirety of the questions posed to 
juror No. 383 and her responses, juror No. 383 
unambiguously acknowledged a form of bias — 

based on the respective ages of the victim and 
defendant — that she identified as preventing her 
from being a fair and impartial juror. After juror 
No. 383 identified her own bias, she was never 
asked a question that referenced whether she 
could set aside any biases she held, generally, or 
whether she could set aside her specific bias 
regarding the respective ages of defendant and 
the victim. Further, in her responses to questions 
posed to her, juror No. 383 never specifically 
made reference to the age issue after she 
identified it as preventing her from being fair and 
impartial, and she never agreed, more generally, 
that she could set aside any bias that she held 
and decide the case in a fair and impartial manner 
based on the evidence presented. Therefore, 
juror No. 383 did not "unambiguously state that, 
despite preexisting opinions that might indicate 
bias, [she would] decide the case impartially and 
based on the evidence," because she never 
made any statement regarding her preexisting 
opinion, let alone an unambiguous statement that 
she could set such opinion aside (People v 
Arnold, 96 NY2d at 363)[FN3]. Accordingly, 
County Court committed reversible error in 
denying defendant's for-cause challenge to a juror 
who never contradicted or retracted her statement 
that her bias related to the respective ages of 
defendant and the victim prevented her from 
being a fair and impartial juror ... . People v 
Warrington, 2015 NY Slip Op 06380, 3rd Dept 
7-30-15 

 
 

CRIMINAL LAW/JUROR 
CHALLENGES/BATSON 

CHALLENGE/REVERSE BATSON 
CHALLENGE 

  
Prosecutor's Reasons for Challenging an Hispanic 

Juror Were Pretextual---New Trial Ordered 
  
The Second Department determined the prosecutor's 
proffered reason for challenging an Hispanic juror was 
pretextual and ordered a new trial. Two Hispanic jurors 
were challenged by the prosecutor. The prosecutor's 
reason for challenging one of them was the juror’s 
alleged inability to understand questions. The Second 
Department determined there was no support for that 
reason in the record: 
  

... [A] new trial is necessary because the 
prosecutor exercised one of her peremptory 
challenges in a discriminatory manner with 
respect to a Hispanic male prospective juror ... . 
Under both state and federal law, the use of 
peremptory challenges in a racially discriminatory 
manner is prohibited ... . Trial courts must follow a 
three-step protocol to determine whether a party 
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has used its peremptory challenges in a racially 
discriminatory manner. First, the moving party 
contesting the peremptory challenges must allege 
sufficient facts to make a prima facie showing that 
the prospective jurors were challenged because 
of race ... . Where the moving party makes such a 
prima facie showing, the burden shifts to the 
nonmoving party to offer a race-neutral reason for 
each of the disputed peremptory challenges ... . If 
such reasons are offered, the burden shifts back 
to the moving party to demonstrate that the 
reasons, although facially neutral, are pretextual 
... . The third step requires the trial court to make 
an ultimate determination as to whether the 
proffered reasons are pretextual ... . * * * 
  
Contrary to the trial court's determination, the 
facially race-neutral reason proffered by the 
prosecutor for exercising a peremptory challenge 
with respect to the Hispanic male prospective 
juror was pretextual. Although the prosecutor 
argued that this prospective juror had a difficult 
time understanding the trial court's questions 
during voir dire, this claim is not borne out by the 
record. Rather, the record shows that the 
prospective juror was repeatedly asked the same 
question regarding his willingness to follow the 
law and assured the trial court more than once 
that he would follow the law as it was provided. 
While this prospective juror asked for one of the 
court's questions to be repeated, and expressed 
that he did not understand compound questions 
when they were asked of him, never during the 
questioning by the trial court did he give a 
conflicting answer or state that he would not or 
could not follow the law. Indeed, any appearance 
of a lack of understanding on the part of this 
prospective juror is attributable to confusion 
caused by the manner in which the trial court 
intervened during the prosecutor's questioning of 
the juror: while a question was pending before the 
juror, the court asked compound questions of him. 
  

Moreover, the prosecutor's failure to pursue questioning 
of this prospective juror, whom she purportedly believed 
could not follow the law, despite repeated assurances by 

the prospective juror to the contrary, also renders the 
basis for the challenge pretextual ... . People v 

Fabregas, 2015 NY Slip Op 06253, 2nd Dept 7-22-15 
 
 
 
 
 
 
 
 
 

CRIMINAL LAW/JURY 
INSTRUCTIONS/INCLUSORY 

CONCURRENT COUNTS/INEFFECTIVE 
ASSISTANCE OF COUNSEL 

  
Concurrent Inclusory Counts Dismissed and 

Sentences Vacated---Defense Counsel's Failure to 
Request that the Greater and Lesser Counts Be 

Submitted to the Jury in the Alternative, Although a 
Clear-Cut Error, Did Not Deprive the Defendant of 

Meaningful Representation 

  
The Third Department determined defendant was 
entitled to dismissal of the inclusory concurrent counts 
and the vacation of the sentences imposed thereon, but 
was not entitled to reversal based upon defense 
counsel's failure to request the that the inclusory 
concurrent counts be presented to the jury in the 
alternative (conviction on the greater count is deemed a 
dismissal of every lesser count).  Although the omission 
was clear-cut error on defense counsel's part, the error 
did not deprive defendant of effective assistance: 
  

.... [T]he two counts of criminal possession of a 
controlled substance in the seventh degree are 
inclusory concurrent counts of criminal 
possession of a controlled substance in the third 
degree ... . "When inclusory counts are submitted 
for consideration, they must be submitted in the 
alternative since a conviction on the greater count 
is deemed a dismissal of every lesser count" ... . 
Therefore, defendant's misdemeanor convictions 
of criminal possession of a controlled substance 
in the seventh degree must be reversed and the 
concurrent, one-year sentences vacated ... . 

  
We are not persuaded, however, that defense 
counsel's failure to request an alternative charge 
on these counts "elevates this case to the level of 
one of those rare cases where a single lapse can 
constitute ineffective assistance of counsel" ... . 
Although counsel erred on a clear-cut issue ..., 
such an error must be viewed in the context of the 
entire representation, particularly in light of the 
other charges that defendant faced. Most 
importantly here, counsel's error appears to arise 
from his failure to properly consider the 
misdemeanor charges of criminal possession of a 
controlled substance in the seventh degree. While 
defendant was certainly entitled to representation 
on those charges, defendant had previously been 
convicted of a felony drug offense and faced 
felony charges of criminal sale of a controlled 
substance in the third degree and criminal 
possession of a controlled substance in the third 
degree. Given the vastly disparate potential 
outcomes related to the felony and misdemeanor 
offenses with which defendant was charged, 
particularly in light of his prior felony drug 
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conviction ..., and absent any proof that counsel's 
failure was greater than that of failing to properly 
attend to the misdemeanor charges, we do not 
find that defendant was deprived of meaningful 
representation ... . People v Vanguilder, 2015 
NY Slip Op 06175, 3rd Dept 7-16-15 

  

  
CRIMINAL LAW/JUSTIFICATION 

DEFENSE/PROSECUTORIAL MISCONDUCT 
  

Failure to Instruct the Jury on the Justification 
Defense Required Reversal and a New 

Trial/Referring to the Defendant as a Liar, Vouching 
for the People's Case, and Asking the Jury to Draw 

Inferences Not Based Upon the Evidence 
Constitutes Prosecutorial Misconduct 

  
The Second Department determined defendant was 
entitled to a new trial because his request for a jury 
instruction on the justification defense should not have 
been denied.  There was evidence the victim was in 
defendant's home and was attempting to beat and rob 
the defendant at the time the victim was stabbed. That 
evidence was sufficient to require submission of the 
justification defense to the jury. Although the error was 
not preserved for appeal, the Second Department also 
noted that the prosecutor improperly characterized the 
defendant as a liar, vouched for the strength of the 
People's case, and asked the jury to draw inferences 
which were not based upon evidence. With respect to 
the justification defense, the court explained: 
  

" A trial court must charge the jury with respect to 
the defense of justification whenever, viewing the 
record in the light most favorable to the 
defendant, there is any reasonable view of the 
evidence which would permit the jury to conclude 
that the defendant's conduct was justified'" ... . 
Here, there was a reasonable view of the 
evidence to support the defendant's request for a 
justification charge pursuant to Penal Law § 
35.15(2)(b). Viewing the evidence in the light 
most favorable to the defendant, the jury 
reasonably could have concluded that the 
defendant reasonably believed that the use of 
deadly force was necessary to prevent the victim 
from robbing him (see Penal Law § 35.15[2][b]...). 
Contrary to the People's contention, it would not 
have been irrational for the jury to credit the 
defendant's account of the incident ... . 
Accordingly, the Supreme Court erred in denying 
the defendant's request for a justification charge 
pursuant to Penal Law § 35.15(2)(b). The error in 
failing to give the requested justification charge 
was not harmless, as it cannot be said that there 
was no significant probability that the verdict 
would have been different absent this error ... 
. People v Irving, 2015 NY Slip Op 06167, 2nd 

Dept 7-15-15 

 
 

CRIMINAL LAW/LABOR LAW/WAGES, 
FAILURE TO PAY/SENTENCE 

  
Failure to Pay Wages In Violation of Labor Law 191 

(1)(a) is a Class A Misdemeanor---Therefore 
Defendant Was Properly Sentenced to a Period of 
Incarceration Followed by a Period of Probation---
The Statute Authorizes Incarceration or a Fine---

Because the Defendant Was Incarcerated, the Fine 
Must Be Vacated 

  
The Second Department determined defendant was 
properly incarcerated for 60 days and sentenced to a 
period of probation for failure to pay wages in violation of 
Labor Law 191(1)(a), which in a Class A 
misdemeanor.  However, the statute allows for 
incarceration or a fine.  Because defendant had served 
60 days, the imposition of the $5000 fine was vacated: 
  

Contrary to the defendant's contention, the 
County Court was permitted to sentence him to a 
period of probation. A conviction of failure to pay 
wages in violation of Labor Law § 191(1)(a), 
which is defined as a misdemeanor punishable by 
a fine or imprisonment, is a class A misdemeanor 
(Labor Law § 198-a[1]; see Penal Law § 
55.10[2][b]) and, therefore, a crime (see Penal 
Law § 10.00[6]). Thus, a court may sentence a 
defendant to a period of probation for the crime of 
failure to pay wages (see Penal Law § 
65.00[1][a]), and the imposition of a period of 
probation in addition to a 60-day term of 
incarceration was authorized here (see Penal Law 
§ 60.01[2][d]...). 
  
However, the County Court improperly imposed a 
$5,000 fine on the defendant. By its terms, Labor 
Law § 198-a(1) provides for punishment by a fine 
or imprisonment, but not both a fine and 
imprisonment, for a first conviction. As the 
defendant has already served his 60-day term of 
incarceration, the provision of the sentence 
imposing a $5,000 fine on the defendant must be 
vacated.People v DiSalvo, 2015 NY Slip Op 
06164, 2nd Dept 7-15-15 
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 CRIMINAL LAW/MULTIPLICITOUS 
INDICTMENT/WARRANTLESS SEARCH OF 

IMPOUNDED VEHICLE 
  

Multiplicitous Indictment Counts 
Dismissed/Warrantless Search of Impounded 

Vehicle Upheld 
  
The Third Department determined several counts of an 
indictment stemming from a fatal car accident (involving 
reckless driving under the influence) were multiplicitous 
and further determined the warrantless search of the 
impounded vehicle was valid: 
  

An indictment "is multiplicitous when a single 
offense is charged in more than one count" 
(People v Alonzo, 16 NY3d 267, 269 [2011]). 
Accordingly, "[a]n indictment cannot charge a 
defendant with more than one count of a crime 
that can be characterized as a continuing offense 
unless there has been an interruption in the 
course of conduct" ... . "Where each count 
requires proof of an element not essential to the 
other, [however,] an indictment is not 
multiplicitous" ... . 

  
Counts 2, 5 and 8 of the indictment charged 
defendant with vehicular manslaughter in the first 
degree pursuant to Penal Law § 125.13 (3), which 
requires proof that defendant (1) committed the 
crime of vehicular manslaughter in the second 
degree and (2) had been convicted within the 
preceding 10 years of violating Vehicle and Traffic 
Law § 1192 (see Penal Law § 125.13 [3]). Counts 
1, 4 and 7 of the indictment charged defendant 
with aggravated vehicular homicide pursuant to 
Penal Law § 125.14 (3), which requires proof that 
defendant (1) committed the crime of vehicular 
manslaughter in the second degree, (2) engaged 
in reckless driving and (3) had previously been 
convicted of a Vehicle and Traffic Law § 1192 
violation within the preceding 10 years. As 
relevant here, a person is guilty of vehicular 
manslaughter in the second degree when he or 
she operates a motor vehicle in violation of 
Vehicle and Traffic Law § 1192 (2), (3) or (4-a) 
thereby causing the death of another person (see 
Penal Law § 125.12 [1]). 

  
In our view, these charges were predicated upon 
the same statutory provisions (see Penal Law §§ 
125.13 [3]; 125.14 [3]), act and victim, differing 
only in the nature of defendant's impairment. In 
this regard, defendant was alleged to have been 
driving while per se intoxicated (counts 1 and 2), 
in an intoxicated condition (counts 4 and 5) and 
impaired by a combination of drugs or alcohol and 
drugs (counts 7 and 8) (see Vehicle and Traffic 
Law §§ 1192 [2], [3], [4-a]). The essential 

elements of both crimes do not address the 
specific manner in which defendant was impaired; 
rather, they include only a single offense of some 
form of impaired driving as defined within Penal 
Law § 125.12 (1). Accordingly, counts 4 and 7 
should have been dismissed as multiplicitous of 
count 1, and counts 5 and 8 must be dismissed 
as multiplicitous of count 2 ... . * * * 
  
Testimony at the suppression hearing established 
that, at the request of law enforcement, 
defendant's vehicle was removed from the 
accident scene and taken to an unsecured lot, 
where it remained for several hours until it was 
transported — at the direction of a Rensselaer 
County deputy sheriff — to a secure impound lot. 
While defendant does not contest the initial 
towing from the accident scene, he claims that the 
seizure of the vehicle from the unsecured lot to 
the secured lot was unconstitutional. We 
disagree. "It is well settled that once the police 
possess a reasonable belief that the vehicle was, 
in some way, associated with the crime and that a 
search of the vehicle would produce the fruits, 
instrumentalities, contraband or evidence of the 
crime the police can conduct[] a warrantless 
search and seizure of the vehicle" ... . Here, the 
vehicle was moved from a lot where it was easily 
accessible to any member of the public to the 
secure lot only after it became clear that it was 
involved in a fatal accident. People v Hoffman, 
2015 NY Slip Op 05976, 3rd Dept 7-9-15 
 

 
CRIMINAL LAW/PAYTON 

RULE/WARRANTLESS ARREST 
  

Warrantless Arrest in Doorway of Defendant's 
Apartment Did Not Violate the Payton Rule 

  
The Second Department determined the warrantless 
arrest of the defendant in the doorway of his apartment 
did not violate the "Payton" rule which prohibits 
warrantless arrests in the home: 
  

Contrary to the defendant's contention, his arrest 
did not violate his rights under Payton v New York 
(445 US 573) and People v Levan (62 NY2d 139, 
144). "The rule announced in Payton and applied 
in Levan is clear and easily understood: a person 
enjoys enhanced constitutional protection from a 
warrantless arrest in the interior of the home, but 
not on the threshold itself or the exterior" ... . As 
pertinent to this case, where the defendant lived 
in the upstairs apartment of a building containing 
two separate apartments, there is clearly a 
"distinction between homes and common areas 
such as halls and lobbies . . . which are not within 
an individual tenant's zone of privacy" ... . 
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Here, the hearing evidence demonstrated that the 
police entered the building the defendant lived in 
through the front door. Thereafter, they passed 
through a vestibule before climbing the stairs to 
the defendant's upstairs apartment. One of the 
officers knocked on the closed apartment door, 
the defendant opened it, and the officer 
effectuated the arrest in the doorway. The 
arresting officer did not go inside the defendant's 
apartment ..., or reach in to pull the defendant out 
... . Since the defendant was arrested at the 
threshold of his apartment, after he "voluntarily 
emerged [and thereby] surrendered the enhanced 
constitutional protection of the home" ..., his 
warrantless arrest did not violate Payton and 
Levan ... . People v Garvin, 2015 NY Slip Op 
05695, 2nd Dept 7-1-15 

  

 
 CRIMINAL LAW/PLEA COLLOQUY 

(INADEQUATE) 
  

Judge's Flawed Question During Plea Colloquy 
Required Vacation of the Plea 

  
The Third Department determined County Court's 
equating a lack of consent (re: sexual abuse) with the 
"forcible compulsion" element of the offense required 
vacation of the plea: 
  

In response to the court's questioning, defendant 
admitted that he had subjected the victim to 
sexual contact by "grabb[ing] her breasts." County 
Court then inquired of defendant, "did you do that 
by forcible compulsion, in other words, without her 
consent or without her authority?" Forcible 
compulsion, however, is defined as compelling 
another "by either [] use of physical force; or [] a 
threat, express or implied, which places a person 
in fear of immediate death or physical injury to 
himself, herself or another person" (Penal Law § 
130.00 [8]). Defendant answered in the 
affirmative, and County Court accepted his guilty 
plea without conducting any further inquiry into 
the facts or readdressing the element of forcible 
compulsion. 

  
By equating forcible compulsion with lack of 
consent, County Court misdefined an essential 
element of the crime to which defendant was 
pleading. While defendant was not required to 
recite facts establishing every element of the 
crime ... , we cannot countenance a conviction 
that rests upon a misconception of the key 
element of forcible compulsion ... . Because the 
record fails to establish that defendant understood 
the nature of the charge or that his guilty plea was 
knowingly and intelligently entered, his plea must 

be vacated and the matter remitted to County 
Court ... . People v Marrero, 2015 NY Slip Op 
05974, 3rd Dept 7-9-15 

 
  

CRIMINAL LAW/PRE-INDICTMENT DELAY 
  

People Could Not Show Good Cause for the Nearly 
Five-Year Pre-Indictment Delay---Indictment 

Dismissed 
  
The Third Department, over a dissent, determined, in a 
child pornography case, the nearly five-year delay 
between when defendant's computer was seized and 
defendant questioned (2009) and the indictment (2013) 
required dismissal of the indictment. The case was not 
complex and no additional information beyond that 
gathered in 2009 was needed to indict. The People 
therefore did not demonstrate good cause for the 
extensive delay: 
  

The parties agree that there has been a 
protracted preindictment delay that places the 
burden on the People to establish good cause for 
that delay ... . The People state in their brief that 
there are no issues of fact regarding the issue 
before this Court and the record on appeal 
provides an adequate basis to determine whether 
the protracted delay was justified. 

  
In determining whether there is an undue delay, 
the trial court must consider "(1) the extent of the 
delay; (2) the reason for the delay; (3) the nature 
of the underlying charge; (4) whether or not there 
has been an extended period of pretrial 
incarceration; and (5) whether or not there is any 
indication that the defense has been impaired by 
reason of the delay" ... . Here, although defendant 
was not incarcerated during the period of delay 
and the nature of the charges are serious, the 
extent of the delay was clearly extensive. The 
People attribute the delay to the fact that the 
matter was initially referred to the office of the 
United States Attorney for the Northern District of 
New York for prosecution, and point to vague 
references of personnel changes within that 
office, as well as that office's decision, at some 
point, not to prosecute. 

  
This was not a complex legal matter and the 
record establishes that no further evidence was 
needed in order to charge defendant beyond that 
gathered in the 2009 ... .  People v Montague, 
2015 NY Slip Op 05721, 3rd Dept 7-2-15 
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CRIMINAL LAW/SANDOVAL 
RULING/EVIDENCE 

  
Court Should Not Have Ruled Defendant Could Be 

Cross-Examined About His Prior Possession of 
Guns Under Sandoval---Possession of Guns Has No 

Bearing on Credibility 
  
Although the error was deemed harmless, the Second 
Department noted that defendant's prior conduct of 
possessing guns should not have been ruled a topic of 
proper cross-examination of the defendant. Gun 
possession has no relationship to credibility, which is the 
sole concern under Sandoval: 
  

We agree with the defendant that the Supreme 
Court improvidently exercised its discretion in 
determining, after a Sandoval hearing (see 
People v Sandoval, 34 NY2d 371), that the 
People could inquire about the defendant's prior 
conduct of possessing guns. Whereas 
"[c]ommission of perjury or other crimes or acts of 
individual dishonesty, or untrustworthiness . . . will 
usually have a very material relevance, whenever 
committed" (id. at 377), the fact that the 
defendant had possessed guns on a prior 
occasion had little bearing on his credibility ... 
. People v Anderson, 2015 NY Slip Op 06355, 
2nd Dept 7-29-15 

  

 
 CRIMINAL LAW/SEARCH 

WARRANTS/NONDISLOSURE 
ORDER/QUASH, MOTION 

TO/FACEBOOK/SUBPOENAS/APPEALS 
  

There Is No Legal or Constitutional Authority for a 
Pre-Execution Challenge to a Search Warrant---
Facebook's Attempt to Quash Search Warrants 
Seeking All the Information in 381 Subscribers' 

Facebook Accounts Was Rejected 
  
The First Department, in an extensive, full-fledged 
opinion by Justice Renwick, determined there was no 
statutory or constitutional authority for Facebook's 
motion to quash 381 search warrants which sought all 
the data from the targets' Facebook accounts and 
prohibited disclosure of the warrants to the targets. 
There is no authority allowing a pre-execution challenge 
to a search warrant. Facebook's argument that their 
motion was analogous to a motion to quash a subpoena, 
the denial of which can be appealed, was rejected. 
Facebook's argument that the bulk warrants were akin to 
subpoenas issued to Internet Service Providers, which 
can be challenged under the Federal Stored 
Communications Act (SCA), was rejected (after a full 
analysis): 
  

We agree with Facebook that the bulk warrants at 
issue here are analogous to SCA section 2703(a) 
warrants to the extent they authorized the federal 
and state government to procure a warrant 
requiring a provider of electronic communication 
service to disclose electronic content in the 
provider's electronic storage. However, contrary 
to Facebook's allegations, 2703 subsection (d), 
which gives the ISP the right to object, applies 
only to court orders or subpoenas issued under 
subsections (b) or (c). The SCA specifically 
distinguishes these disclosure devices from 
warrants, which are governed by its subsection 
(a). While an order or subpoena obtained 
pursuant to (b) or (c) requires only that the 
government show "specific and articulable facts" 
that there are "reasonable grounds to 
believe"[FN8] the information sought will be 
"relevant and material," a warrant under 
subsection (a) requires the government to make 
the traditional and more stringent showing of 
"probable cause." Here, a finding of probable 
cause was made by the reviewing judge, and thus 
the warrants are akin to SCA warrants, not SCA 
subpoenas or orders. Thus, Facebook's argument 
that it has the right to contest the warrants based 
upon the SCA is contradicted by the express 
terms of the SCA. * * * 
  
Our holding today does not mean that we do not 
appreciate Facebook's concerns about the scope 
of the bulk warrants issued here or about the 
District Attorney's alleged right to indefinitely 
retain the seized accounts of the uncharged 
Facebook users. Facebook users share more 
intimate personal information through their 
Facebook accounts than may be revealed 
through rummaging about one's home. These 
bulk warrants demanded "all" communications in 
24 broad categories from the 381 targeted 
accounts. Yet, of the 381 targeted Facebook user 
accounts only 62 were actually charged with any 
crime. 
  
Judges, as guardians of our Constitution, play an 
indispensable role in protecting the rights and 
liberties of individuals entrenched in the 
Constitution. Charged with the indispensable 
responsibility of reviewing warrant applications, 
they protect the rights and interests of individuals 
by remaining mindful of the reasonableness 
embedded in the Fourth Amendment's delicate 
balance. The procedural rules attendant to the 
Fourth Amendment's warrant requirement both 
reasonably protect the innocent and permit 
investigation of suspected criminal conduct. A 
judge reviewing a warrant request must always 
balance the nature and quality of the intrusion on 
an individual's Fourth Amendment interests 
against the importance of the governmental 
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interests alleged to justify the intrusion. Further, 
this balance invokes carefully weighing the extent 
to which each level of intrusion in the execution of 
the warrant is needed. Each level of intrusion 
involves an implicit assertion by the government 
that the intrusion is "reasonable" to recover the 
evidence described in the warrant despite the 
compromise of the individual's interests in 
privacy. Ultimately, to be fair and effective, the 
overall assessment of reasonableness requires 
the judge reviewing the warrant to carefully 
evaluate the need for each additional level of 
intrusion in the process of seizing evidence. 381 
Search Warrants Directed to Facebook, Inc. v 
New York County Dist. Attorney's Off., 2015 NY 
Slip Op 06201, 1st Dept 7-21-15 

  
 

CRIMINAL 
LAW/SENTENCING/UNDOCUMENTED 

ALIENS/DUE PROCESS/EQUAL 
PROTECTION 

  
A Defendant's Status as an Undocumented Alien 

Cannot Be the Sole Ground for Imposing 
Incarceration As Opposed to Probation 

  
In a case of first impression, the Second Department, in 
a full-fledged opinion by Justice Dillon, determined that a 
defendant's status as an undocumented alien cannot 
constitute the sole reason for a sentence of incarceration 
as opposed to probation. County Court reasoned that as 
soon as a sentence of probation was imposed upon an 
undocumented alien, the defendant would be in violation 
of probation by virtue of his/her undocumented status. 
Therefore, County Court concluded, a sentence of 
probation was not available to any undocumented alien. 
The Second Department disagreed, holding that a 
defendant's status as an undocumented alien can be 
considered in determining the appropriate sentence, but 
it cannot be the sole ground for imposing a sentence of 
incarceration. To pre-determine that an undocumented 
alien is not eligible for probation violates due process 
and equal protection, constitutional rights which are 
afforded undocumented aliens: 
  

... [W]e reach two conclusions. First, courts may 
appropriately consider a defendant's 
undocumented immigration status in imposing 
criminal sentences. The decision to impose or not 
impose a sentence of probation may legitimately 
be affected by factors directly related to 
undocumented status. Those factors include, but 
are not necessarily limited to, the likelihood of the 
defendant's deportation during the probationary 
period, the defendant's history, if any, of repeated 
departures from and illegal reentries into the 
United States, the presence or absence of family 
in the United States, the defendant's employment 

history, and the defendant's legal employability. 
Second, it is impermissible for a sentencing court 
to refuse to consider a sentence of probation for 
an undocumented defendant solely on the basis 
of his or her immigration status. Doing so violates 
the Due Process and Equal Protection clauses of 
the Federal and New York constitutions by 
treating certain defendants differently from others 
based upon their undocumented presence in this 
state. In other words, a defendant's 
undocumented immigration status may be a factor 
a court takes into account in determining whether 
to include probation as part of a sentence, but 
such status cannot be the sole factor a court 
relies upon in denying a probationary sentence 
and in imposing a term of imprisonment 
instead. People v Cesar, 2015 NY Slip Op 06252, 
2nd Dept 7-22-15 
  

 
CRIMINAL LAW/SEX OFFENDER 

REGISTRATION ACT (SORA)/ABUSE OF 
DRUGS 

  
Marijuana Convictions, StandIng Alone, Are Not a 
Sufficient Basis for Assessment of Points Against 

Defendant for Drug Abuse 
  
The Second Department determined points for drug 
abuse should not have been assessed against 
defendant based solely on a "marijuana" convictions: 
  

... [T]he hearing court erred in assessing points 
under risk factor 11 (Drug or Alcohol Abuse) 
based solely on the fact that the defendant's 
criminal history includes convictions for the 
possession and sale of marijuana. Under risk 
factor 11, possession or sale of marijuana does 
not, in itself, amount to drug abuse ... . Since the 
People presented no evidence that the defendant 
had ever used, much less abused, drugs or 
alcohol, the evidence offered by the People was 
insufficient to satisfy their burden of proving, by 
clear and convincing evidence, that the defendant 
had "a substance abuse history or was abusing 
drugs and or alcohol at the time of the offense".. 
. People v Velazquez, 2015 NY Slip Op 06323, 
2nd Dept 7-29-15 

 
 CRIMINAL LAW/STREET 

ENCOUNTERS/STOP AND FRISK 
  

Police Officer's Observations Filtered Through His 
Experience Justified Stop and Frisk 

  
The Second Department, over a dissent, determined that 
the street stop of the defendant was justified by 
reasonable suspicion. Here the officer said he made eye 
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contact with the defendant, saw an outline of a 
rectangular object under defendant's clothes and the 
defendant's movements were consistent with adjusting a 
weapon under the waistband. The majority held that was 
enough, because the officer could rely on his experience 
to interpret the defendant's movements. The dissent 
argued that making eye contact, seeing the outline of a 
rectangular object, and the defendant's adjusting his 
waistband was not enough to justify the stop: 
  

"In determining whether an individual's actions 
rise to the level of reasonable suspicion, police 
officers are permitted to interpret the behavior in 
light of their training and experience" ... . Here, in 
contrast to the opinion of our dissenting 
colleague, the factual circumstances described by 
Mourad, coupled with the officer's experience and 
training, were sufficient to permit him to request 
information from the defendant ... . The decision 
to make inquiry of the defendant did not stem 
from mere "whim or caprice," but was objectively 
based upon observation of the defendant's 
actions as filtered through the officer's experience 
... . Officer Mourad specifically testified that he 
believed the shape of the concealed object which 
he observed under the defendant's clothing was 
the outline of a gun ... . Mourad explained that the 
defendant moved in a way that he recognized, 
from experience, as typical of attempts to adjust a 
firearm kept in a waistband ..., and further testified 
that the defendant began to increase his pace 
after the officers exited their vehicle and 
announced their presence ... . Accordingly, there 
was reasonable suspicion to stop and frisk the 
defendant ... .People v Fletcher, 2015 NY Slip 
Op 06366, 2nd Dept 7-29-15 
  

 
CRIMINAL LAW/VEHICLE AND TRAFFIC 

LAW/DRIVING WHILE 
INTOXICATED/EVIDENCE/PORTABLE 

BREATH TEST (PBT) 
  

The Prejudicial Effect of the Result of the Portable 
Breath Test (PBT) Outweighed Its Probative Value---

New Trial Ordered 
  
The Second Department determined defendant's DWI 
conviction must be reversed because evidence of the 
result of the portable breath test (PBT), which is 
generally inadmissible as unreliable, was allowed in 
evidence. The defendant had subsequently agreed to 
the chemical breath test, which can be admissible 
evidence at trial, but his breaths were so shallow during 
repeated attempts to administer the test that no results 
were obtained. The result of the PBT (which showed the 
presence of alcohol) was deemed admissible, not as 
proof of intoxication, but as evidence of defendant's 
state of mind when the chemical breath test was 

administered (the People's position was that defendant 
deliberately sabotaged the chemical test with shallow 
breaths).  Although the PBT was ostensibly not admitted 
as proof of intoxication, the Second Department 
determined the jury would have taken it as such and, 
therefore, the probative value of the test result was 
outweighed by its prejudicial effect: 
  

On appeal, the defendant contends that he was 
deprived of his right to a fair trial based on the 
County Court's admission of the PBT results into 
evidence. We agree. Under the circumstances of 
this case, the probative value of the PBT 
evidence was outweighed by its prejudicial effect 
and, accordingly, should have been excluded ... . 

  
Generally, the result of a PBT "is not admissible 
to establish intoxication, as its reliability for this 
purpose is not generally accepted in the scientific 
community" ... . Here, although the PBT evidence 
was not introduced for the purpose of proving 
intoxication, since the jurors were permitted to 
hear that the PBT detected the presence of 
alcohol, the County Court created an 
unacceptable risk that the jurors would improperly 
consider the PBT evidence for this impermissible 
purpose. This risk was enhanced both by the 
County Court's determination to take judicial 
notice that the PBT was on the Commissioner's 
conforming list and the State Trooper's trial 
testimony that he was trained in the operation of 
the PBT device. The trooper's testimony in this 
regard, which was directed towards the issue of 
whether the PBT was reliable for its intended 
purpose—the assessment of the defendant's level 
of intoxication—was irrelevant to the defendant's 
state of mind at the time he submitted to the 
chemical breath test at the State Police barracks. 
Thus, this testimony increased the risk that the 
jury would be unable to avoid considering the 
PBT evidence as proof of the defendant's 
intoxication. People v Palencia, 2015 NY Slip 
Op 06373, 2nd Dept 7-29-15 

 

 
CRIMINAL LAW/WARRANTLESS 

SEARCH/PAROLEES/PAROLE OFFICERS 
  

Warrantless Search of Parolee's Car by Detective 
Was Valid--Detective Was Effectively Functioning As 

a Parole Officer, Was Aware of an Arrest Warrant 
Based Upon Defendant's Alleged Parole Violations, 

and Was Aware the Defendant, as a Parolee, Had 
Consented In Writing to the Search of His Person 

and Property 
  
The Second Department determined the warrantless 
search of a parolee's car by a detective who was 
exercising parole-warrant responsibilities was valid. The 
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detective was aware of defendant's parole violations and 
the related warrant for defendant's arrest. The detective 
was also aware that defendant, as a parolee, had 
consented in writing the search of his person and 
property: 
  

While a person on parole is not denied the Fourth 
Amendment right to be free from unreasonable 
searches and seizures, the status of a parolee is 
always relevant and may be critical in evaluating 
the reasonableness of a particular search or 
seizure. A search which would be unlawful if 
directed against an ordinary citizen may be proper 
if conducted against a parolee ... . The special 
circumstances and close supervision that come 
with being a parolee must be considered when 
determining if a search is reasonable ... . 

  
Under the circumstances of this case, the 
detective's search of the car was "rationally and 
reasonably related to the performance of the 
parole officer's duty" by dint of the detective's 
parole responsibilities as a member of the Joint 
Apprehension Warrant Squad ... . Here, no 
relevant distinction exists between the detective 
and the defendant's parole officer ... . At the time 
of the search, the detective was aware that the 
defendant had violated the terms of his parole, 
that as a result a warrant had been issued for the 
defendant's arrest ..., and that the defendant had 
consented in writing to a search of his person and 
property. Additionally, the detective was aware 
that the car was registered to the defendant, the 
defendant had acknowledged that the car was 
his, and a known source had said that she had 
been told that the defendant had just been in the 
car with a gun ... . People v McMillan, 2015 NY 
Slip Op 05702, 2nd Dept 7-1-15 

  
 

CRIMINAL LAW/WEIGHT OF THE 
EVIDENCE REVEIW/APPEALS/JURORS, 

OUTSIDE INFLUENCE UPON 
  

"Outside Influence Upon the Jury" Argument 
Rejected---"Weight of the Evidence" Review 

Required New Trial [Editor's Note---There Appears 
[to Me] to Be No Difference Between What Can Be 

Reviewed Under the "Weight of the Evidence" 
Criteria, Which Need Not Be Preserved by a Motion 
to Dismiss, and What Can Be Reviewed Under the 
"Legally Sufficient Evidence" Criteria, Which Must 

Be Preserved by a Specific Motion to Dismiss] 
  
The Second Department, in applying its "weight of the 
evidence review," determined that the counts of the 
indictment stemming from an alleged burglary or 
attempted burglary were not supported by evidence the 
defendant entered the victim's house illegally. Therefore 

those counts were dismissed. The court explained how a 
"weight of the evidence" review is applied. [It seems to 
this writer that there no longer is a distinction between a 
"weight of the evidence" review, which need not be 
preserved by a motion to dismiss, and a "legally 
sufficient evidence" review, which must be preserved by 
a specific motion to dismiss.] The court also explained 
the criteria for determining whether there was undue 
outside influence on the jury (here alleged discussion of 
a newspaper article about the trial and defendant's 
reputation as a troublemaker).  The "undue outside 
influence" argument was rejected. Concerning the 
"weight of the evidence" review, the court wrote: 
  

In fulfilling our responsibility to conduct an 
independent review of the weight of the evidence 
(see CPL 470.15[5]...), we essentially sit as the 
"thirteenth juror" and "decide[ ] which facts were 
proven at trial" ... . "[W]eight of the evidence 
review is not limited to issues of credibility" ... . 
"Rather, in conducting its weight of the evidence 
review, a court must consider the elements of the 
crime, for even if the prosecution's witnesses 
were credible their testimony must prove the 
elements of the crime beyond a reasonable 
doubt'" ... . 

  
Here, the People failed to prove beyond a 
reasonable doubt that the defendant committed 
burglary in the first degree and, concomitantly, 
failed to prove the defendant's guilt of murder in 
the second degree (felony murder) under the first 
count of the indictment, which was predicated 
upon his commission or attempted commission of 
burglary. To prove the defendant's guilt of 
burglary in the first degree, the People were 
required to prove, among other things, that the 
defendant "knowingly enter[ed] or remain[ed] 
unlawfully in a dwelling" (Penal Law § 140.30). "A 
person enters or remains unlawfully' in or upon 
premises when he is not licensed or privileged to 
do so" (Penal Law § 140.00[5]). "In general, a 
person is licensed or privileged' to enter private 
premises when he [or she] has obtained the 
consent of the owner or another whose 
relationship to the premises gives him [or her] the 
authority to issue such consent" ... . 

  
There was no evidence produced at trial as to 
how the defendant, who was acquainted with 
Jones, entered Jones' house. An investigating 
police detective testified that there was no 
evidence of forced entry into the house, and 
neither of two statements the defendant gave to 
the police, admitting that he was in Jones' house 
when Jones was killed, indicate that he entered 
the premises unlawfully. Under these 
circumstances, since the People failed to 
introduce any evidence as to how the defendant 
gained entry to Jones' house, they failed to prove 
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that the defendant entered the house 
unlawfully. People v Marsden, 2015 NY Slip Op 
06260, 2nd Dept 7-22-15 

 
 

CRIMINAL LAW/WEIGHT OF THE 
EVIDENCE REVIEW/EVIDENCE/JURY 

INSTRUCTIONS, PROSECUTION HELD TO 
ERRONEOUS/APPEALS 

  
Assault-Related Convictions Not Supported by the 

Weight of the Evidence/Prosecution Held to 
Erroneous Jury Instruction Which Was Not 

Challenged 
  
The Second Department determined defendant's 
convictions were not supported by the weight of the 
evidence and the prosecution should be held to an 
erroneous jury instruction which was not challenged. The 
defendant was acquitted of possession of a weapon and 
was not charged with acting in concert with others. 
Absent any evidence the defendant caused the injury to 
the victim his assault-related convictions could not stand. 
The jury was erroneously instructed that burglary 
requires proof the defendant unlawfully entered "and" 
(not "or") remained in the victim's dwelling. Because the 
erroneous instruction was not challenged, the People 
are held to it. The burglary conviction could not stand 
because the defendant was invited into the dwelling: 
  

The evidence presented by the People was that 
the defendant alone caused serious physical 
injury to the victim by slashing him with an 
unidentified dangerous instrument. The jury was 
not charged that the defendant was acting-in-
concert with the others. While the defendant was 
convicted of two counts of assault in the first 
degree and gang assault in the first degree, he 
was acquitted of criminal possession of a weapon 
in the fourth degree. In conducting our weight of 
the evidence review, we may consider the jury's 
acquittal of the defendant on that count ... . Given 
the victim's testimony that, during the struggle, he 
heard the defendant say "no, don't stab him, don't 
stab him," and that he did not see who slashed 
him, and considering that testimony along with the 
jury's acquittal of the defendant of criminal 
possession of a weapon in the fourth degree, we 
find that the evidence, when properly weighed, 
did not establish that the defendant caused 
serious physical injury to the victim or that he did 
so by means of a dangerous instrument. 

  
While a person is guilty of burglary in the first 
degree when he or she either knowingly enters or 
remains unlawfully in a dwelling with intent to 
commit a crime therein (see Penal Law § 140.30), 
here, the trial court, without objection, erroneously 

instructed the jury that, in order to find the 
defendant guilty of the two counts of this charge, 
the People were required to prove that the 
defendant "unlawfully entered andremained" in 
the victim's dwelling (emphasis added). Since the 
People did not object to this erroneous charge, 
they were "bound to satisfy the heavier burden" ... 
. Given that the evidence demonstrated that the 
defendant knocked on the victim's door and 
announced his presence, and that the victim 
voluntarily invited the defendant into the 
apartment, the People failed to satisfy their 
burden as to these two counts. People v 
Samuels, 2015 NY Slip Op 05968, 2nd Dept 7-8-
15 

 

 

 

DECLARATORY JUDGMENTS 
 

DECLARATORY JUDGMENTS/STATUTE OF 
LIMITATIONS/MUNICIPAL LAW/TAX 

ASSESSMENTS-LIENS/VOID AB INITIO 
(TAX ASSESSMENT-LIENS) 

  
Declaratory Judgment Actions Seeking a 

Determination of the Validity of Certain Tax 
Assessments/Liens Were Governed by the Six-Year 

Statute of Limitations 
  
Reversing Supreme Court, the Second Department 
determined the declaratory judgment actions seeking a 
ruling on the validity of certain tax assessments/liens 
were not time-barred and further found that, even where 
tax assessments are challenged as "void ab initio," the 
statute of limitations (six years here) applies: 
  

... [E]ven where a tax assessment is challenged 
as "void ab initio," the action is subject to the 
governing statute of limitations ... . 

  
An action for a declaratory judgment is generally 
governed by a six-year limitations period (see 
CPLR 213[1]). Where a declaratory judgment 
action involves claims that are " open to 
resolution through a form of proceeding for which 
a specific limitation period is statutorily provided, 
then that period limits the time for commencement 
of the declaratory judgment action'" ... . The 
instant action could not have been brought 
pursuant to CPLR article 78 (see CPLR 7803), or 
as any other form of proceeding for which a 
specific limitations period is provided. Therefore, 
the six-year limitations period is applicable ... 
. Town of Hempstead v AJM Capital II, LLC, 
2015 NY Slip Op 05663, 2nd Dept 7-1-15 
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EDUCATION-SCHOOL LAW 
 
 

 EDUCATION-SCHOOL 
LAW/ADMINISTRATIVE LAW/SENIORITY 
(TEACHERS)/TENURE (TEACHERS)/OUT-
OF-AREA ASSIGNMENTS (TEACHERS) 

  
Petitioner-Teacher Never Consented to an "Out of 
Area" Assignment---Therefore She Was Entitled to 

Seniority in Her Teaching Area, Despite Her 
Assignment to Another Area 

  
The Third Department determined Supreme Court 
correctly annulled the commissioner's determination 
terminating petitioner's employment on the ground that 
her position was properly eliminated because she had 
the least seniority. Although petitioner was in the English 
tenure area, she was assigned to teach computer 
classes, which she had taught for 11 years. The 
commissioner determined she had acquired no seniority 
because she had not taught in her tenure 
area.  However, the relevant regulations require that a 
teacher consent to an "out of area" assignment. 
Because petitioner never consented to an "out of area" 
assignment, she was entitled to seniority in her English 
tenure area, despite the fact she was assigned to teach 
computer classes.  The Third Department noted that the 
Commissioner's ruling constituted an artificial or forced 
construction of the applicable regulations: 
  

Petitioner acknowledges that, although the Board 
awarded her tenure in the English 7-12 tenure 
area, she never spent 40% or more of her time 
teaching English classes. She contends, 
however, that her seniority is preserved by 
another provision of the Rules, which states that 
"[n]o professional educator, whether on tenure or 
in probationary status, may be assigned to devote 
a substantial portion of his [or her] time in a 
tenure area other than that in which he [or she] 
has acquired tenure or is in probationary status, 
without his [or her] prior written consent" (8 
NYCRR 30-1.9 [c]). 

  
Our review of the evidence reveals that petitioner 
was a professional educator (see 8 NYCRR 30-
1.1 [e]) who was assigned exclusively to teach 
computer classes, which the Board admits was an 
assignment outside of her probationary and 
acquired English 7-12 tenure area. The record is 
devoid of evidence that petitioner was aware that 
she was given an out-of-area assignment or that 
she consented to it in writing. * * * Nowhere in the 
language of 8 NYCRR 30-1.9 (c) is there a 
requirement that professional educators must first 

spend some of their time teaching within their 
probationary or acquired tenure areas before 
earning the right to consent to an out-of-area 
assignment. Inasmuch as the Commissioner's 
interpretation reads this nonexistent requirement 
into the provision, we view it as "an artificial or 
forced construction" (McKinney's Cons Laws of 
NY, Book 1, Statutes § 94). 

  
The Commissioner's interpretation also runs 
contrary to the underlying purposes of the Rules 
governing teacher tenure and seniority credit. As 
the Court of Appeals has noted, 8 NYCRR former 
30.9 (b) (now 8 NYCRR 30-1.9 [c]) "protects 
teachers from being deprived of credit in a 
previously appointed tenure area if they 
unwittingly accept, and serve in, out-of-area 
assignments" ... . The "twofold protective 
purpose" of 8 NYCRR 30-1.9 (c) — that is, to 
protect teachers from unknowing, involuntary out-
of-area assignments and allow for the accrual of 
seniority credit in their original tenure area if they 
should accept such an assignment — is not 
served if the provision is construed in such a way 
as "to block a teacher from receiving seniority 
credit which, absent school district error, would 
have been received by reason of actual service in 
an out-of-tenure area"... . Because the 
Commissioner's interpretation of 8 NYCRR 30-1.9 
(c) has precisely this effect on petitioner, we find 
that Supreme Court properly annulled the 
Commissioner's confirmation of petitioner's 
termination. Matter of Cronk v King, 2015 NY 
Slip Op 06396, 3rd Dept 7-30-15 

 

 
EDUCATION-SCHOOL LAW/NOTICE OF 

CLAIM 
  

Breach of Contract Action Against School District 
Untimely---Notice of Claim Required by Education 

Law 3813 Not Filed Within Three Months of the 
Accrual of the Claim 

  
In finding plaintiff's breach of contract action against 
defendant school district was time-barred, the Second 
Department noted the Education Law, as a condition 
precedent, requires the filing of a notice of claim within 
three months of the accrual of the cause of action: 
  

Education Law § 3813(1) requires a party to serve 
a notice of claim upon a school district within 
three months after the accrual of such claim as a 
condition precedent to the commencement of an 
action ... . Claims arising out of a breach of 
contract accrue when "payment for the amount 
claimed was denied" (Education Law § 3813[1]). 
A denial of payment is only deemed to occur 
"upon an explicit refusal to pay" or when a party 
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should have viewed its claim as having been 
constructively rejected ... . Here, in support of that 
branch of the defendants' cross motion which was 
for summary judgment dismissing the complaint, 
the defendants demonstrated, prima facie, that 
the plaintiff failed to serve a notice of claim within 
three months of ... the date when the defendants 
explicitly refused payment to the plaintiff. In 
opposition, the plaintiff failed to raise a triable 
issue of fact ... . School Aid Specialists, LLC v 
Board of Educ. of Warwick Val. Cent. Sch. 
Dist., 2015 NY Slip Op 06328, 2nd Dept 7-29-15 

 

 

EMINENT DOMAIN 
 
 

EMINENT DOMAIN, PARTIAL 
TAKING/VALUATION OF VACANT LAND 

  
Criteria for Valuation of a Partial Taking of Vacant 

Land Explained 
  
The Second Department determined the valuation of a 
partial taking of vacant land (the value before minus the 
value after the taking based on the highest and best use 
of the land)  was flawed and remitted the matter for a 
new valuation.  The decision is detailed and fact-specific 
and therefore is not fully summarized here.  The court 
explained some of the most significant valuation criteria, 
noting that any comparable sales considered in the 
valuation must be similar in character to the subject land 
(not so here): 
  

When private property is taken for public use, the 
condemning authority must "compensate the 
owner so that he may be put in the same relative 
position, insofar as this is possible, as if the taking 
had not occurred'" ... . Where, as here, there is a 
partial taking of real property, "the measure of 
damages is the difference between the value of 
the whole before the taking and the value of the 
remainder after the taking" ... . "The measure of 
damages must reflect the fair market value of the 
property in its highest and best use on the date of 
the taking, regardless of whether the property is 
being put to such use at the time"... . The 
determination of highest and best use must be 
based upon evidence of a use which reasonably 
could or would be made of the property in the 
near future ... . Matter of County of Orange v 
Monroe Bakertown Rd. Realty, Inc., 2015 NY 
Slip Op 06143, 2nd Dept 7-15-15 

  
  
  

EMINENT DOMAIN PROCEDURE LAW 
(EDPL)/COURT OF CLAIMS ACT/CIVIL 

PROCEDURE/VERIFICATION OF PETITION 
NOT A JURISDICTIONAL REQUIREMENT 

  
Service of an Unverified Petition in Violation of the 

Court of Claims Act Did Not Constitute a 
Jurisdictional Defect 

  
Reversing the Court of Claims, the Second Department 
determined that service of a petition which was not 
verified was not a jurisdictional defect in a proceeding to 
recover money placed in escrow by the NYS Comptroller 
pending claims for the state's appropriation and use of 
easements.  

  
In accordance with the Eminent Domain 
Procedure Law, after the Attorney General 
determined that there was or might be a conflict 
with regard to the money allegedly owed as a 
result of the extended use of these temporary 
easements, the funds were deposited by the New 
York State Comptroller into a special interest-
bearing eminent domain account (see EDPL 
304[E][1]). Upon receiving notice of this deposit, 
the petitioner commenced this special proceeding 
for the distribution of the money pursuant to EDPL 
304(E)(1) and Court of Claims Act § 23. The State 
promptly rejected the petition, noting that it was 
served without a proper verification. Within days, 
the petitioner provided the missing verification. 
The Court of Claims, however, dismissed the 
petition, concluding, inter alia, that the failure to 
comply with the statutory provisions requiring 
verification constituted a jurisdictional defect that 
mandated dismissal, without consideration of the 
merits. The petitioner appeals, and we reverse. 

  
While the time limitations and service 
requirements set forth in Court of Claims Act §§ 
10 and 11 have been referred to as "jurisdictional" 
... , the instant matter concerns a special 
proceeding pursuant to EDPL 304(E) for the 
distribution of money that had been deposited 
(see Court of Claims Act § 9[12]), and service of 
the petition without a verification did not constitute 
an incurable "jurisdictional" defect ... . In this 
regard, the petitioner, upon notice from the State, 
cured the omission within a matter of days (see 
CPLR 3022, 3025[a]...). Moreover, considering 
that no substantive right of the State was 
prejudiced by the missing verification, even if the 
omitted material had not been supplied, the Court 
of Claims, under the circumstances presented to 
it, should have disregarded the technical infirmity 
pursuant to CPLR 2001 and 3026 ... . Matter of 
Mazur Bros. Realty, LLC v State of New York, 
2015 NY Slip Op 06149, 2nd Dept 7-15-15 
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EMINENT DOMAIN PROCEDURE LAW 
(EDPL)/COURT OF CLAIMS ACT/CIVIL 

PROCEDURE/JURISDICTION OVER 
PARTIES 

  
Court of Claims Must Determine the Interests of All 

Parties Named by the Attorney General as 
Potentially Entitled to Payment for a Taking by the 

State---Therefore a Claimant Must Join all the Parties 
Named by the Attorney General 

  
The Second Department explained the procedure under 
the Eminent Domain Procedure Law (EDPL) for 
determining how to apportion payment for a taking when 
there is a dispute about which parties are entitled to 
payment. Under the EDPL and the Court of Claims Act, 
the Court of Claims must determine the interests of all 
parties named by the Attorney General as having a 
possible claim. Therefore a claimant must join all the 
named parties in any action seeking payment: 
  

EDPL 304(E)(1) ... provides that when the 
Attorney General determines that there is a 
conflict with regard to the person or persons 
legally entitled to receive payment for the value of 
property acquired by the State through the power 
of eminent domain, he or she shall request the 
Comptroller to deposit the funds in an interest-
bearing account "to be distributed as ordered by 
the Court of Claims on application of any person 
claiming an interest in the amount" (EDPL 
304[E][1]). The statute further provides that the 
procedure to be employed in connection with 
such an application "shall be the same as 
provided in [Court of Claims Act § 23]," and that 
"[n]o judgment of distribution shall be made 
unless the court shall first obtain personal 
jurisdiction over all persons certified by the 
Attorney General as having or claiming to have an 
interest in the fund" (EDPL 304[E][1]). 

  
The claimant argues, in effect, that Mazur 
Brothers, Inc. (hereinafter MBI), an entity that the 
Attorney General has determined has a possible 
interest in the subject proceeds, does not in fact 
have any such interest and that, therefore, the 
claimant was under no obligation to join MBI as a 
party to this claim. In advancing this argument, 
however, the claimant essentially asked the Court 
of Claims to assume the very fact that is the 
ultimate fact that must be proven, namely, that 
MBI has no interest in the money deposited by 
the Comptroller. Without jurisdiction over MBI, it 
would have been improper for the Court of Claims 
to grant the relief requested by the claimant in 
connection with this claim. Indeed, as the 
claimant appears to have recognized, its remedy, 

under these circumstances, lies in a special 
distribution proceeding pursuant to EDPL 304 ... 
. Mazur Bros. Realty, LLC v State of New York, 
2015 NY Slip Op 06119, 2nd Dept 7-15-15 

 
 

EMPLOYMENT LAW 
 
 

EMPLOYMENT LAW/LABOR LAW/HUMAN 
RIGHTS LAW/CIVIL RIGHTS 

LAW/WHISTLEBLOWER STATUTE/HOSTILE 
WORK ENVIRONMENT 

  
Bringing a Cause of Action Under the Whistleblower 

Statute Alleging Retaliation for Reporting 
Misconduct Does Not Bar Claims Arising from the 

Misconduct Itself (Here Claims of Sexual 
Harassment) 

  
The First Department, in a full-fledged opinion by Justice 
Tom, determined that a cause of action pursuant to 
Labor Law 740, the whistleblower statute, did not bar the 
underlying sexual harassment and negligence claims 
reported by the whistleblowers.  Labor Law 740 prohibits 
retaliation for blowing the whistle, which is distinct from 
claims arising from the misconduct which was reported: 
  

In dispute is the scope of Labor Law § 740 (7), 
which provides: 
  

"Existing rights. Nothing in this section 
shall be deemed to diminish the rights, 
privileges, or remedies of any employee 
under any other law or regulation or under 
any collective bargaining agreement or 
employment contract; except that the 
institution of an action in accordance with 
this section shall be deemed a waiver of 
the rights and remedies available under 
any other contract, collective bargaining 
agreement, law, rule or regulation or under 
the common law." 

  
This provision makes clear that the terminated 
employee is neither compelled to bring an action 
under the statute nor limited to the relief it affords 
but may pursue any other available remedy. 
However, if the employee chooses to institute an 
action pursuant to the statute, any alternative 
means of redress is thereby waived. 
  
Central to the assessment of the scope of this 
waiver is the purpose of the statute, both with 
respect to the abuse it is intended to remedy and 
the relief it provides. It prohibits "retaliatory 
personnel action" against an employee who 
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undertakes to disclose conduct in violation of any 
law or regulation, who furnishes information to an 
investigatory body in regard to such activity or 
who refuses to participate in such activity (Labor 
Law § 740 [2]). Notably, statutory relief is confined 
to wrongful termination; no redress is provided to 
the victims of the underlying misconduct. The 
statute specifically addresses the termination of 
an employee who witnesses and reports 
misconduct. It is not so broad as to encompass 
the circumstances at bar, in which plaintiffs were 
not only terminated for revealing abuse by senior 
managers but were also targeted and victimized 
by that abuse. Lee v Woori Bank, 2015 NY Slip 
Op 06299, 1st Dept 7-28-15 

 
 

ENVIRONMENTAL LAW 
 
  

ENVIRONMENTAL LAW/EXECUTIVE 
LAW/ADMINISTRATIVE LAW/STATE 

ADMINISTRATIVE PROCEDURE 
ACT/PUBLIC OFFICERS LAW/FREEDOM OF 

INFORMATION LAW (FOIL) 
  

Area in the Vicinity of the Indian Point Nuclear 
Power Facility Properly Classified as a Statutorily 

Protected Environmental Habitat 
  
The Third Department affirmed the Secretary of State's 
expansion of a statutory "significant coastal fish and 
wildlife habitat area" along the Hudson River in the 
vicinity of the Indian Point nuclear power facility.  The 
petitioner, the owner of Indian Point, sought to have the 
designation of the area as a statutorily protected 
environmental habitat annulled. The Third Department 
(1) explained a court's powers when reviewing an 
agency's interpretation of its own regulations; (2) 
determined the agency did not engage in formal 
rulemaking (which would be subject to the stringent 
procedural requirements of the State Administrative 
Procedure Act); and (3) determined certain documents 
were properly withheld re: petitioner's Freedom of 
Information Law (FOIL) requests: 
  

When an agency interprets a regulation that it 
promulgated, deference is afforded to that 
agency's interpretive approach unless it is 
"irrational or unreasonable" ... . To this end, the 
promulgating agency's interpretation may not be 
adjudged irrational simply because other rational 
constructions of the regulatory provision in 
question exist ..., nor because the promulgating 
agency's reading of the relevant regulatory 
language either broadens its plain-language 
scope ... or amounts to a "strict[ly] literal 

interpretation" ... . Furthermore, "the 
determination of an agency acting pursuant to its 
authority and within its area of expertise is[, 
similarly,] entitled to judicial deference" ... . In 
contrast, an agency's interpretation of one of its 
own regulations is not entitled to deference if that 
interpretation contradicts the plain language of the 
regulation (see Matter of Elcor Health Servs. v 
Novello, 100 NY2d at 280), and an agency may 
be deemed to have acted irrationally if an 
interpretation of a regulation marks an 
unsubstantiated departure from the agency's 
previous position on a given subject ... . * * * 
  
State Administrative Procedure Act § 102 (2) (a) 
(i), in pertinent part, defines a "[r]ule" as "the 
whole or part of each agency statement, 
regulation or code of general applicability that 
implements or applies law." In contrast, State 
Administrative Procedure Act § 102 (2) (b) (iv) 
excludes from this statutory definition "forms and 
instructions, interpretive statements and 
statements of general policy which in themselves 
have no legal effect but are merely explanatory." 
While "there is no clear bright line between a 'rule' 
or 'regulation' and an interpretative policy," an 
agency does not engage in formal rulemaking 
when the practical effect of an agency's updated 
policy is that a discrete group of regulated entities 
or individuals likely will be subjected to a greater 
degree of regulatory scrutiny than are the majority 
of those regulated by the agency ... . When an 
agency engages in a course of regulatory action 
that amounts to formal rulemaking but does not 
comply with the procedural requirements of State 
Administrative Procedure Act article 2, that 
regulatory action must be annulled ... . 
  
We agree with respondents that the habitat 
boundaries' modification that gave rise to Hudson 
Highlands did not amount to formal rulemaking.  * 
* * 
 
In response to petitioners' discovery and Freedom 
of Information Law requests, respondents 
withheld a small number of documents pursuant 
to Public Officers' Law § 87 (2) (g), which allows 
for "people within an agency to exchange 
opinions, advice and criticism freely and frankly, 
without the chilling prospect of public disclosure" 
... . Supreme Court correctly concluded that 
"respondents' interest in maintaining the 
confidentiality of the records and in allowing the 
candid exchange of 'opinions, advice and 
criticism'" was valid and outweighed petitioners' 
interest in having them. Petitioners argue that 
respondents waived the deliberative process 
privilege by describing the agencies' decision-
making process within the scientists' affidavits. 
We find petitioners' claims that respondents have 
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waived the deliberative process privilege to be 
unpersuasive ... . Matter of Entergy Nuclear 
Indian Point 2, LLC v New York State Dept. of 
State, 2015 NY Slip Op 05988, 3rd Dept 7-9-15 

 
 

ENVIRONMENTAL LAW/STATE 
ENVIRONMENTAL QUALITY REVIEW ACT 

(SEQRA)/ADMINISTRATIVE 
LAW/MUNICIPAL LAW/TOWN LAW 

  
Failure to Strictly Comply with the Procedure 
Mandated by the State Environmental Quality 

Review Act (SEQRA) Required Annulment of the 
Town's Negative Declaration Re: the Construction of 

a Casino and Resort 
  
The Fourth Department, with two concurring and one 
dissenting justice, determined that the town's negative 
declaration under the State Environmental Quality 
Review Act (SEQRA) with respect to the construction of 
a casino and resort should have been annulled because 
the town did not strictly comply with mandated 
procedure. Specifically the negative declaration did not 
include a "reasoned elaboration" as required by the 
relevant regulation. A document prepared by the town's 
counsel explaining the reasons for the negative 
declaration was never approved or adopted by the town 
board and therefore did not meet the statutory/regulatory 
"reasoned elaboration" requirement: 
  

It is well settled that SEQRA's procedural 
mechanisms mandate strict compliance, and 
anything less will result in annulment of the lead 
agency's determination of significance ... . 
"[L]iteral rather than substantial compliance with 
SEQRA is required" ... . Here, 6 NYCRR 617.7 (b) 
(4) requires that, in making the determination of 
significance, the lead agency—in this case the 
Town Board—must "set forth its determination of 
significance in a written form containing a 
reasoned elaboration and providing reference to 
any supporting documentation." We conclude that 
the intent of the regulation is to focus and 
facilitate judicial review and, of no lesser 
importance, to provide affected landowners and 
residents with a clear, written explanation of the 
lead agency's reasoning at the time the negative 
declaration is made. We reject respondents' 
contention that we should search the entire record 
to discern the Town Board's reasoning as of June 
12, 2014 in making the determination to issue the 
negative declaration. "A record evincing an 
extensive legislative process . . . is neither a 
substitute for strict compliance with SEQRA's 
[written] reasoned elaboration requirement nor 
sufficient to prevent annulment" ... . We therefore 
reverse the judgment and grant the petition, 
thereby annulling the negative declaration and 

vacating the site plan approval and all related 
resolutions. Matter of Dawley v Whitetail 414, 
LLC, 2015 NY Slip Op 06082 4th Dept 7-10-15 

 
 

EVIDENCE 
 
 

EVIDENCE/BEST EVIDENCE RULE 
  

The Criteria for an Exception to the "Best Evidence 
Rule" for Admission of an Agreement, the Terms of 

Which Were In Dispute, Were Not Met---New Trial 
Ordered 

  
The Second Department determined the the criteria for 
an exception to the "best evidence rule" for the 
admission of a copy of a joint development agreement, 
the terms of which were in dispute, were not met. A new 
trial was ordered. The court explained the rule: 
  

The best evidence rule requires the production of 
an original writing where its contents are in 
dispute and are sought to be proven... . The rule 
"serves mainly to protect against fraud, perjury 
and inaccuracies . . . which derive from faulty 
memory" ... . Under an exception to the rule, 
"secondary evidence of the contents of an 
unproduced original may be admitted upon 
threshold factual findings by the trial court that the 
proponent of the substitute has sufficiently 
explained the unavailability of the primary 
evidence, and has not procured its loss or 
destruction in bad faith" ... . The proponent of the 
secondary evidence "has the heavy burden of 
establishing, preliminarily to the court's 
satisfaction, that it is a reliable and accurate 
portrayal of the original. Thus, as a threshold 
matter, the trial court must be satisfied that the 
proffered evidence is authentic and correctly 
reflects the contents of the original before ruling 
on its admissibility" ... . 

  
Here, the plaintiff failed to adequately explain the 
unavailability of the primary evidence, i.e., the 
original executed joint development agreement ... 
. Stathis v Estate of Karas, 2015 NY Slip Op 
06330, 2nd Dept 7-29-15 
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FAMILY LAW 
 
 

FAMILY LAW/CENTRAL REGISTER OF 
CHILD ABUSE AND 

MALTREATMENT/EXPUNGEMENT OF 
MALTREATMENT 

DETERMINATION/ADMINISTRATIVE 
LAW/EVIDENCE/HEARSAY 

  
Substantial Evidence Did Not Support Maltreatment 

Report 
  
The Third Department determined the Commissioner of 
Children and Family Services should have granted the 
petition to expunge and amend as unfounded a 
maltreatment report maintained by the Central Register 
of Child Abuse and Maltreatment. Although the denial 
could properly be based upon hearsay and double 
hearsay, the maltreatment finding was not based upon 
substantial evidence: 
  

To establish maltreatment, the agency was 
required to show by a fair preponderance of the 
evidence that the physical, mental or emotional 
condition of the child had been impaired or was in 
imminent danger of becoming impaired because 
of a failure by petitioner to exercise a minimum 
degree of care in providing the child with 
appropriate supervision or guardianship ... . Our 
review is limited to assessing whether the 
determination is supported by substantial 
evidence, meaning "such relevant proof as a 
reasonable mind may accept as adequate to 
support a conclusion or ultimate fact"... . 

  
Here, the proof introduced against petitioner 
consisted solely of the investigation progress 
notes and a Family Court order from 1998 that 
adjudicated petitioner to have neglected another 
son. The progress notes were prepared by a child 
protective services caseworker and include her 
accounts of interviews with numerous individuals, 
including the child and his therapist, that led her 
to the conclusion that maltreatment had occurred. 
Neither the caseworker nor her interview subjects 
testified before the Administrative Law Judge, 
however, and the progress notes reflect that the 
child bore no marks or evident injuries as a result 
of the maltreatment. In contrast to this meager 
evidentiary showing, petitioner and his wife both 
testified and denied that any maltreatment had 
occurred. Petitioner also asserted, without 
contradiction, that he was physically incapable of 
engaging in some of the claimed maltreatment, 
such as lifting the 110-pound child with one hand. 
His wife further stated that the child admitted to 

her that he was lying about the alleged 
maltreatment. The record suggests a reason why 
the child might be prompted to lie, as a bitter 
custody dispute between petitioner and the child's 
mother has led to numerous unfounded reports of 
mistreatment regarding petitioner. 

  
Like any administrative determination, one made 
after an expungement hearing may be based 
solely upon hearsay evidence — or even double 
hearsay evidence — in the appropriate case ... . 
As such, "our concern is not the hearsay nature of 
the evidence, but whether it is sufficiently relevant 
and probative to constitute substantial evidence" 
... . Hearsay evidence will not satisfy that 
standard if the facts it purportedly establishes are 
"seriously controverted" ... . Serious controversy 
is precisely what surrounds the hearsay evidence 
here, given the hearing testimony that the 
maltreatment had not occurred and that the child 
had recanted his claims, the proof that 
motivations may have existed for the child to 
fabricate the maltreatment, and the total lack of 
physical evidence suggesting that it occurred. We 
accordingly agree with petitioner that substantial 
evidence does not support the challenged 
determination, which must be annulled as a result 
... .Matter of Gerald HH. v Carrion, 2015 NY Slip 
Op 05982, 3rd Dept 7-9-15 

 
 

FAMILY LAW/CONDITIONS FOR FUTURE 
VISITATION 

  
Court Cannot Condition Future Visitation On 

Parent's Participation in Counseling or Treatment 
  
The Second Department noted that a court may not 
condition future visitation upon a parent's participation in 
counseling or treatment because such a condition 
effectively removes control over visitation from the court: 
  

A court hearing a pending proceeding or action 
involving issues of custody or visitation may 
properly order a mental health evaluation of a 
parent, if warranted, prior to making a custody or 
visitation determination (see Family Ct Act § 
251[a]...). In addition, a court may properly direct 
a party to submit to counseling or treatment as a 
component of a visitation or custody order ... . 

  
However, "a court may not order that a parent 
undergo counseling or treatment as a condition of 
future visitation or reapplication for visitation 
rights" ... . The rationale underlying this rule is that 
"a court may not properly delegate to mental 
health professionals the ultimate determination of 
whether a parent will be awarded visitation rights," 
a determination that is properly made by the court 
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... . Lajqi v Lajqi, 2015 NY Slip Op 05916, 2nd 
Dept 7-8-15 

 
 

FAMILY LAW/CONTRACT LAW/DOMESTIC 
RELATIONS LAW/SEVERABILITY OF 

CONTRACT/SEPARATION 
AGREEMENTS/AGREEMENT TO ASSIST 

SPOUSE IN VISA APPLICATION 
  

Agreement to Assist Spouse in Obtaining a Visa Did 
Not Render the Marriage a Sham and the Separation 

Agreement Unenforceable/Agreement to Pay for 
One-Half of a Jointly Held Business Could Be 

Severed from Any Arguably Unenforceable Portions 
of the Separation Agreement/Even Where a Marriage 

is Annulled as Void or Voidable, Equitable 
Distribution Rules Apply 

  
Reversing Supreme Court, the Second Department 
determined the provision in a separation agreement in 
which one spouse agreed to help the other obtain a visa 
did not render the marriage a sham and the separation 
agreement unenforceable. Therefore the provision of the 
separation agreement that one spouse pay the other 
one-half of the value of a jointly-owned business was 
enforceable. The Second Department noted that even if 
a portion of the agreement was not enforceable, the 
valid provisions could remain enforceable. The Second 
Department further noted that equitable distribution rules 
apply even when a marriage is annulled as void or 
voidable: 
  

Although parties are usually free to chart their 
own contractual course, that is not the case in 
certain situations where public policy would be 
offended ... . Further, as a general rule, illegal 
contracts are unenforceable ... , and this includes 
marital agreements for visa sponsorship that 
unlawfully circumvent United States immigration 
laws ... . 

  
Here, the terms and conditions of the separation 
agreement ostensibly required the plaintiff to 
assist the defendant in obtaining a visa. Further, 
in an affidavit submitted in support of her motion, 
the plaintiff admitted that she stayed in the 
marriage longer than she wished so that the 
defendant could obtain an E-2 dependent visa. 
However, there is no proof that the marriage was 
a sham, or that any other tribunal or government 
agency had made such a determination. 

  
More importantly, even if the Supreme Court was 
correct in determining that certain terms of the 
separation agreement are illegal and 
unenforceable, the terms directing the defendant 
to compensate the plaintiff for transferring her 

interest in the business to him would nevertheless 
be severable and enforceable ... . Where an 
agreement consists of an unlawful objective in 
part and a lawful objective in part, the court may 
sever the illegal aspect and enforce the legal one, 
so long as the "illegal aspects are incidental to the 
legal aspects and are not the main objective of 
the agreement" ... . Whether a contract is to be 
enforced in its entirety or is severable is generally 
a question of intent, "to be determined from the 
language employed by the parties, viewed in the 
light of the circumstances surrounding them at the 
time they contracted" ... . Moreover, "[c]ourts will 
be particularly ready to sever the illegal 
components and enforce the other components of 
a contract where the injured party is less culpable 
and the other party would otherwise be unjustly 
enriched by using his own misconduct as a shield 
against otherwise legitimate claims" ... . Here, the 
separation agreement contained an express 
provision that the doctrine of severability shall 
apply should any particular term of the agreement 
be deemed invalid or unenforceable. 

  
Contrary to the Supreme Court's determination, 
we do not find that the main objective of the 
parties' separation agreement was to compensate 
the plaintiff for remaining in the marriage and 
thereby helping the defendant obtain a visa (cf. 
Donnell v Stogel, 161 AD2d at 97). The 
separation agreement addressed various aspects 
of the parties' marriage, including distribution of 
their marital assets. According to the plain 
language of the separation agreement, the 
$30,000 payment to the plaintiff constitutes 
compensation for the transfer of her 50% interest 
in the business that the parties co-owned at the 
time of the marriage. Notably, the parties agreed 
that, even if the visa sponsorship did not come to 
fruition, the defendant would still be obligated to 
pay the distribution of the value of the business. 

  
It should be noted that, even if the marriage were 
proven to be a sham marriage, either party could 
have sought a divorce, a judgment declaring the 
nullity of a void marriage (see Domestic Relations 
Law § 140), or an annulment of a voidable 
marriage (see id.), all of which mandate the 
equitable distribution of assets acquired during 
the marriage (see Domestic Relations Law § 
236[B][5][a], [c]...). Absent a judicial finding, after 
a hearing, that the money to be transferred to the 
plaintiff was payment for spousal sponsorship of a 
visa and nothing more, which would be against 
public policy and thus unenforceable in court, the 
terms of the separation agreement dealing with 
the distribution of assets acquired during the 
marriage are enforceable, separate and apart 
from any unenforceable terms. Thus, the terms of 
the separation agreement governing the transfer 
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of the previously co-owned business in exchange 
for $30,000 are severable from any terms of the 
separation agreement which may be 
unenforceable ... . Lanza v Carbone, 2015 NY 
Slip Op 05917, 2nd Dept 7-8-15 

  

 
FAMILY LAW/CUSTODY AWARDED TO 

NON-PARENTS 
  

Custody Properly Awarded to Non-Parents---Criteria 
Explained 

  
The Second Department affirmed Family Court's award 
of custody to non-parents, explaining the relevant 
criteria: 
  

In a custody proceeding between a parent and a 
nonparent, the parent has a superior right to 
custody that cannot be denied unless the 
nonparent establishes that the parent has 
relinquished that right due to surrender, 
abandonment, persistent neglect, unfitness, or 
other like extraordinary circumstances ... . The 
burden is on the nonparent to prove the existence 
of extraordinary circumstances ... . Where 
extraordinary circumstances are found to exist, 
the court must then consider the best interests of 
the child in awarding custody ... . 

  
Here, the Family Court properly determined that 
the nonparent petitioners, Yasmin Culberson and 
Walter Culberson, sustained their burden of 
demonstrating extraordinary circumstances based 
upon, inter alia, the mother's prolonged 
separation from the subject child and lack of 
significant involvement in the child's life for a 
period of time, the mother's failure to contribute to 
the child's financial support, and the strong 
emotional bond between the child and the 
nonparent petitioners ... . Moreover, the Family 
Court's determination that an award of custody to 
the nonparent petitioners would be in the best 
interests of the child is supported by a sound and 
substantial basis in the record ... . Matter of 
Culberson v Fisher, 2015 NY Slip Op 06144, 
2nd Dept 7-15-15 

  
  

The Third Department determined grandmother 
demonstrated extraordinary circumstance justifying the 
award of custody to her with visiting rights for the 
parents. The court explained the relevant analytical 
criteria: 
  

"It is well settled that a parent has a claim of 
custody of his or her child, superior to that of all 
others, in the absence of surrender, 
abandonment, persistent neglect, unfitness, 

disruption of custody over an extended period of 
time or other extraordinary circumstances" ... . 
"The burden of proving such extraordinary 
circumstances rests with the nonparent seeking 
custody and, if established, the controlling 
consideration in determining custody is the best 
interests of the child" ... . Proof regarding 
extraordinary circumstances may include, among 
other things, that "the parent has neglected 'to 
maintain substantial, repeated and continuous 
contact with' the child[] or make plans for [her] 
future" .... . Matter of Yandon v Boisvert, 2015 
NY Slip Op 06177, 3rd Dept 7-16-15 

  
 

FAMILY LAW/DOMESTIC RELATIONS 
LAW/EQUITABLE 

DISTRIBUTION/PENSIONS 
  

Late Submission of QDRO (Re: Spouse's Pension) 
Did Not Affect Submitting Spouse's Right to Arrears 
to the Date of Retirement---One Spouse's Taking Out 
a Loan Against His/Her Pension Will Not Reduce the 

Other Spouse's Share of the Pension 
  
The Second Department, in an extensive, full-fledged 
opinion by Justice Dillon, resolving at least two issues of 
first impression, and noting differences among the 
Appellate Divisions, discussed: (1) the effect of a delay 
in submitting a Qualified Domestic Relations Order 
(QDRO) for a share of the other spouse's pension 
(despite the delay the submitting spouse is entitled to 
arrears to the date of retirement); (2) the requirement 
that any QDRO be in accordance with a stipulation of 
settlement which has not merged (court can not expand 
or contract what was agreed to); (3) whether a loan 
taken against a pension should reduce the other 
spouse's portion of the pension (no, it should not); and 
(4) whether a spouse's portion of the other spouse's 
pension should be reduced because of the election of a 
survivorship benefit in favor of a the other spouse's new 
spouse (yes, it should).  In a nutshell, the court held that 
the late submission of a QDRO did not deprive the 
submitting spouse of the right to arrears, and a spouse's 
share if the other spouse's pension should not be 
reduced because of the other spouse's taking out a loan 
against the pension: 
  

A stipulation of settlement that is incorporated but 
not merged into a judgment of divorce is a 
contract subject to principles of contract 
construction and interpretation ... . If an 
agreement is clear and unambiguous on its face, 
"the intent of the parties must be gleaned from the 
four corners of the instrument, and not from 
extrinsic evidence" ... . "When the distribution of 
pension benefits between former spouses is 
accomplished through a QDRO obtained pursuant 
to a stipulation, such QDRO can convey only 
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those rights to which the parties stipulated as a 
basis for the judgment'" ... . If a QDRO is 
inconsistent with the provisions of a stipulation or 
judgment of divorce, courts possess the authority 
to amend the QDRO "to accurately reflect the 
provisions of the stipulation pertaining to the 
pension benefits" ... . Thus, a court cannot issue a 
QDRO "encompassing rights not provided in the 
underlying stipulation" ..., or one that is more 
expansive than the stipulation.  * * * 
  
Despite the plaintiff's delay in submitting a 
proposed QDRO to the Supreme Court, we reject 
the defendant's contention that the plaintiff is not 
entitled to the arrears in pension benefits that 
accumulated between March 1, 2008, the date 
that the defendant retired from the FDNY, to 
March 26, 2013, the date that the Supreme Court 
signed the plaintiff's proposed QDRO. An action 
to enforce a distributive award in a matrimonial 
action is governed by a six-year statute of 
limitations ... . However, this Court ... made clear 
that since a QDRO is derived from the bargain 
struck by the parties, there is no need to 
commence a separate, plenary action to formalize 
the agreement, and that "an application or motion 
for the issuance of a QDRO is not barred by the 
statute of limitations" ... . * * * 
  
... [W]e conclude that the plaintiff's Majauskas 
share must be calculated with reference to the 
reduction in benefits resulting from the 
defendant's provision of survivorship benefits to 
his second wife, we agree with the plaintiff that 
her share should be calculated without reference 
to the reduction in benefits resulting from the loan 
made to the defendant. Kraus v Kraus, 2015 NY 
Slip Op 05915, 2nd Dept 7-8-15 

 

 
 

FAMILY LAW/FAMILY COURT ACT/FAMILY 
OFFENSE/ORDER OF PROTECTION 

  
In the Absence of Findings of Aggravating 

Circumstances an Order of Protection Cannot 
Exceed Two Years 

  
In a family offense proceeding, the Second Department 
noted that Supreme Court did not make the finding of 
aggravating circumstances required for an order of 
protection which exceeds two years: 
  

The Supreme Court ... failed to set forth any 
finding of aggravating circumstances "on the 
record and upon the order of protection," as is 
required to issue an order of protection with a 
duration exceeding two years (Family Ct Act § 
842), and insufficient evidence was presented at 

the hearing to support any finding of aggravating 
circumstances (see Family Ct Act § 827[a][vii]...). 
Therefore, the duration of the order of protection 
may not exceed two years ... . Matter of 
Masciello v Masciello, 2015 NY Slip Op 05681, 
2nd Dept 7-1-15 

  
 
 

FAMILY LAW/FAMILY COURT ACT/FAMILY 
OFFENSE/SUBJECT MATTER 

JURISDICTION/ORDER OF PROTECTION 
  

Order of Protection Reversed--Family Court Did Not 
Have Subject Matter Jurisdiction---Party Ordered to 

Stay Away Was Not Related to, a Member of the 
Household of, or in an Intimate Relationship With, 

the Subject of the Order of Protection 
  
The Second Department determined Family Court did 
not have subject matter jurisdiction pursuant to Family 
Court Act 812 and could not, therefore, issue an order of 
protection to a person, Kirton, who was not a party to a 
family offense proceeding. Family Court's jurisdiction in 
a family offense proceeding is limited to certain acts 
which occur "between spouses or former spouses, or 
between parent and child or between members of the 
same family or household" (Family Ct Act § 812[1]...). 
[M]embers of the same family or household include, 
among others, persons who are not related by 
consanguinity or affinity and who are or have been in an 
intimate relationship regardless of whether such persons 
have lived together at any time... " [internal quotation 
marks omitted] Here the party to whom the order of 
protection was issued, Kirton, was not related in any way 
to, was not a member of the household of, and did not 
have an intimate relationship with the petitioner, Cambre 
(from whom Kirton was ordered to stay away): 
  

The Family Court is a court of limited jurisdiction, 
constrained to exercise only those powers 
conferred upon it by the New York Constitution or 
by statute ... . Pursuant to Family Court Act § 
812(1), the Family Court's jurisdiction in family 
offense proceedings is limited to certain 
prescribed acts that occur "between spouses or 
former spouses, or between parent and child or 
between members of the same family or 
household" (Family Ct Act § 812[1]...). 
"[M]embers of the same family or household" 
include, among others, "persons who are not 
related by consanguinity or affinity and who are or 
have been in an intimate relationship regardless 
of whether such persons have lived together at 
any time" ... . 

  
Here, Kirton and Cambre have no direct 
relationship ... . The record ... demonstrates that 
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they met for the first time during the course of the 
court proceedings, and have no ongoing 
relationship ... . Accordingly, the undisputed facts 
establish that there is no "intimate relationship" 
between the parties within the meaning of Family 
Court Act § 812(1)(e)... . Consequently, since the 
parties do not have an "intimate relationship" 
within the meaning of Family Court Act § 812 
(1)(e), the Family Court lacked subject matter 
jurisdiction, the order of protection must be 
reversed, the petition denied, and the proceeding 
dismissed. Matter of Cambre v Kirton, 2015 NY 
Slip Op 06242, 2nd Dept 7-22-15  

  
 
 

FAMILY LAW/FAMILY COURT ACT/RIGHT 
TO COUNSEL/ORDER OF PROTECTION 

  
Forcing Appellant to Proceed Without Counsel in a 
Family Court Act Article 8 Action Required Reversal 

of Order of Protection 
  
Forcing appellant proceed without counsel (because he 
did not complete the paperwork for the assignment of 
counsel) deprived him of his fundamental right to 
counsel in a Family Court Act Article 8 action. The order 
of protection was reversed and matter was remitted for a 
new hearing either with counsel or after appellant's 
knowing voluntary waiver of his right to counsel: 
  

A party in a proceeding pursuant to Family Court 
Act article 8 has the right to be represented by 
counsel (see Family Ct Act § 262[a][ii]...), but may 
waive that right provided that he or she does so 
knowingly, intelligently, and voluntarily ... . To 
determine whether a party is validly waiving the 
statutory right to counsel, the Family Court must 
conduct a "searching inquiry" to ensure that the 
waiver is unequivocal, voluntary, and intelligent ... 
. A waiver is valid where the record reveals that 
the party was aware of the dangers and 
disadvantages of proceeding without counsel ... . 
The deprivation of a party's right to counsel, as 
guaranteed by Family Court Act § 262, requires 
reversal, without regard to the merits of the 
unrepresented party's position ... . 

  
Here, the record is clear that the appellant did not 
wish to proceed pro se, but was forced to do so in 
light of his alleged inability to produce the 
necessary paperwork in order to be assigned 
counsel ... . The deprivation of the appellant's 
fundamental right to counsel requires reversal, 
without regard to the merits of his position, 
especially where, as here, the record 
demonstrates that the appellant did not have a 
basic understanding of court proceedings ... 
. Matter of Nixon v Christian, 2015 NY Slip Op 

06150, 2nd Dept 7-15-15 

  
 

FAMILY 
LAW/NEGLECT/EVIDENCE/CORROBORATI

ON CHILDREN'S OUT-OF-COURT 
STATEMENTS 

  
Children's Out-of-Court Statements Sufficiently 

Corroborated to Support Neglect Finding 
  
In affirming Family Court's neglect finding, the Second 
Department noted that the children's out-of-court 
statements, if sufficiently corroborated, will support a 
finding of neglect. Here the children's statements were 
cross-corroborated among them, and were corroborated 
by the testimony of a school nurse and caseworkers: 
  

In a child protective proceeding, unsworn out-of-
court statements of the subject child may be 
received and, if properly corroborated, will support 
a finding of abuse or neglect ... . The Family Court 
has considerable discretion in deciding whether a 
child's out-of-court statement has been reliably 
corroborated and whether the record as a whole 
supports a finding of neglect ... . Moreover, where 
the Family Court is primarily confronted with 
issues of credibility, its factual findings must be 
accorded considerable deference on appeal ... . 

  
Here, a preponderance of the evidence supported 
the Family Court's finding that the father 
neglected the child Tapharye C. by inflicting 
excessive corporal punishment on him ... . 
Contrary to the father's contention, out-of-court 
statements by the subject children were 
sufficiently corroborated by the testimony of a 
school nurse and the caseworkers employed by 
the Suffolk County Department of Social Services, 
who had also observed the evidence of physical 
injury sustained by Tapharye, as well as by the 
children's own cross-corroborating statements ... 
. Matter of Hayden C. (Tafari C.), 2015 NY Slip 
Op 06241, 2nd Dept 7-22-15 
  

 
 

 FAMILY LAW/PROHIBITING PRESENCE OF 
SIBLINGS DURING PARENTING TIME WITH 

FATHER 
  

Ruling that Subject Child Could Not Visit Father in 
the Presence of Father's Other Children Is Against 
Established Policy and Was Not Supported by an 

Adequate Record---Matter Sent Back for 
Development of Evidence 
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Although the custody modification awarding sole custody 
to mother was upheld by the Third Department, the court 
was troubled by the requirement that father's other 
children could not be present during father's parenting 
time with the subject child.  The restriction goes against 
the general policy that bonds with siblings should be 
strengthened and the record was not sufficient to 
warrant the ruling.  The matter was sent back for further 
development of the evidence: 
  

... [T]here is a dearth of record evidence 
supporting the provision limiting all parenting time 
with the father to periods when the child's older 
half siblings are not present. Considering the 
father's testimony upon cross-examination 
admitting to some prior unspecified incidents 
apparently involving the corporal punishment of 
his older children, meaningful support was not 
wholly lacking. These prior incidents had resulted 
in the imposition of supervised visitation with the 
older children. However, there was no evidence 
produced to clarify or explain any detail or 
establish any of the circumstances underlying 
these admissions. No documents or other proof or 
testimony was offered or entered. The father 
testified that the restrictions that had previously 
been imposed had expired at the time of the 
hearing. Nothing more was revealed, and the 
underlying facts were left wholly undeveloped. 

  
Despite the argument by the attorney for the child 
that limiting the father's time with this child to 
periods when the half siblings are not present will 
protect the child by allowing the father to focus on 
the child exclusively, the provision is troubling. 
The law strongly favors the development and 
encouragement of sibling bonds ... . The father's 
apparent history of inappropriate corporal 
punishment certainly raises issues of significant 
concern. Nonetheless, the issue is too poorly 
developed in the record to support the argument 
advanced by the attorney for the child.  Matter of 
Demers v McLear, 2015 NY Slip Op 06178, 3rd 
Dept 7-16-15 

 
 
 
 
 
 
 
 
 
 
 
 
  

FORECLOSURE 
 
 

FORECLOSURE/STANDING 
(FORECLOSURE)/MORTGAGES/NOTES/ 

ASSIGNMENT OF NOTES/BANKRUPTCY/IN 
REM PROCEEDINGS/IN PERSONAM 

PROCEEDINGS 
  

Although the Mortgage Note Was Discharged In 
Bankruptcy, the Bank Holding the Mortgage Note 

Had Standing to Bring a Foreclosure Action (In Rem) 
Seeking the Proceeds of the Foreclosure Sale---The 

Bank Could Not, However, Seek a Deficiency 
Judgment (In Personam) Against the Borrower 

  
The Second Department, in a full-fledged opinion by 
Justice Cohen, determined that the assignee of a 
mortgage note discharged in bankruptcy (Deutsche 
Bank) has standing to bring a foreclosure action for the 
sale of the mortgaged property. The borrower, 
Stephanos, because of the discharge in bankruptcy, 
could not be held liable on the note in personam (no 
deficiency judgment was possible).  But the bank could 
proceed against the property in rem seeking the 
proceeds of a foreclosure sale: 
  

Under New York law, in order to have standing to 
commence a foreclosure action, a plaintiff 
generally must be the holder or assignee of the 
note which the mortgage secures. On this appeal, 
we are asked to consider whether a note 
discharged in bankruptcy can be subsequently 
assigned, with the mortgage passing incident 
thereto, so as to convey standing to the assignee. 
... [W]e answer the question in the affirmative. 
Although a bankruptcy discharge extinguishes a 
debtor's personal liability on a mortgage note, it 
does not impair a creditor's right to assign that 
note, and an assignee who holds the discharged 
note and mortgage has standing to bring a 
foreclosure action and seek payment through the 
sale of the mortgaged property. Accordingly, even 
if the note at issue in this case was assigned or 
delivered to the plaintiff after it was discharged in 
bankruptcy, a fact which is not clear from this 
record, the defendant homeowners failed to 
establish their entitlement to dismissal of the 
complaint on the ground that the plaintiff lacked 
standing. * * * 
  
A mortgage secures an obligation ... . However, it 
is not necessary that an obligation involve 
personal liability in order for a mortgage to remain 
valid after a bankruptcy discharge. Here, Stefanos 
obtained a personal discharge in bankruptcy; 
thus, his personal liability for the obligation was 
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released ... . This did not affect the mortgage 
securing the note. Post-bankruptcy, the mortgage 
still secures an obligation; it is simply no longer 
personal, but in rem ... . A discharge in 
bankruptcy is a discharge from personal liability 
only and, without more, does not affect a lien ... . 
Although a bankruptcy discharge extinguishes 
one mode of enforcing a note—namely, an action 
against the debtor in personam, it leaves intact 
another—namely, an action against the debtor in 
rem ... . * * * 
  
... "[A]n assignee of a mortgage takes it subject to 
the equities attending the original transaction" ... . 
After assignment, a note remains subject to any 
defense, legal and equitable, that existed 
between the original parties ... . Thus, although 
Stefanos's personal bankruptcy did not 
"extinguish" the note for every purpose, he 
maintains the right to assert, as a defense, his 
personal discharge in bankruptcy to the extent the 
note was to be enforced against him in personam. 
By amending the complaint to limit the relief 
sought against Stefanos, Deutsche Bank 
essentially recognized the defendants' affirmative 
defense, such that, upon proof of a valid 
discharge in bankruptcy, Deutsche Bank would 
not seek a deficiency judgment against 
Stefanos. Deutsche Bank Trust Co. Ams. v 
Vitellas, 2015 NY Slip Op 05634, 2nd Dept 7-1-
15 
  

 

 FORECLOSURE/STANDING/SUA SPONTE 
DISMISSAL/CIVIL PROCEDURE 

  
Sua Sponte Dismissal for Lack of Standing 

Reversed---Defendants Did Not Raise the Defense 
and Therefore Waived It---Lack of Standing is Not a 

Jurisdictional Defect 
  
The Second Department determined Supreme Court 
should not have, sua sponte, dismissed the foreclosure 
action for an alleged lack of standing. The defendants 
did not raise the standing defense and, therefore, waived 
it. Standing is not a jurisdictional defense warranting sua 
sponte action by the court: 
  

The Supreme Court improperly, sua sponte, 
directed the dismissal of the complaint on the 
ground that the plaintiff lacked standing. "A court's 
power to dismiss a complaint, sua sponte, is to be 
used sparingly and only when extraordinary 
circumstances exist to warrant dismissal" ... . 
Here, the Supreme Court was not presented with 
extraordinary circumstances warranting the sua 
sponte dismissal of the complaint ... . Since the 
defendants ... did not raise the defense of lack of 
standing in their answers and did not make pre-

answer motions to dismiss the complaint on that 
ground, they waived the issue ... . Moreover, a 
party's lack of standing does not constitute a 
jurisdictional defect and does not warrant a sua 
sponte dismissal of the complaint by the court ... 
. Onewest Bank, FSB v Prince, 2015 NY Slip Op 
05922, 2nd Dept 7-8-15 
  

 
 

FRAUD 
 

FRAUD/SPECIAL FACTS 
DOCTRINE/CONTRACT LAW/JURY 

INSTRUCTIONS 
  

"Special Facts Doctrine" as Applied to Fraud 
Allegations Explained 

  
In an action stemming from the alleged breach of an 
Asset Purchase Agreement (APA), the First Department 
explained the applicability of the "special facts doctrine" 
to the related fraud allegations. There was a defense 
verdict. The issue was raised on appeal by the plaintiffs 
because the trial judge refused to instruct the jury on the 
special facts doctrine, an error the First Department 
deemed harmless. The court offered a clear description 
of the doctrine: 

  
... [P]laintiffs claimed that defendants had a duty 
to disclose certain documents concerning alleged 
adverse contract information. The "special facts" 
doctrine holds that "absent a fiduciary relationship 
between parties, there is nonetheless a duty to 
disclose when one party's superior knowledge of 
essential facts renders a transaction without 
disclosure inherently unfair" ... . As a threshold 
matter, the doctrine requires satisfaction of a two-
prong test: that the material fact was information 
peculiarly within the knowledge of one party and 
that the information was not such that could have 
been discovered by the other party through the 
exercise of ordinary intelligence ... . Greenman-
Pedersen, Inc. v Berryman & Henigar, Inc., 
2015 NY Slip Op 06091, 1st Dept 7-14-15 

  

 
FRAUD/UNJUST 

ENRICHMENT/FORECLOSURE/CIVIL 
PROCEDURE 

  
Pleading Requirements for Unjust Enrichment and 

Fraud Not Met 
  
The Second Department determined the complaint 
against defendant bank alleging unjust enrichment and 
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fraud was properly dismissed for failure to state a cause 
of action. The action stemmed from a foreclosure 
sale.  After the property had been sold, the judgment of 
foreclosure and sale was vacated because the bank did 
not properly serve process on one of the parties. The full 
amount paid for the property was refunded to the 
plaintiff.  The plaintiff then sued for unjust enrichment 
claiming the bank collected bank fees and interest.  Re: 
unjust enrichment: the complaint failed to allege the 
bank had been enriched at plaintiff's expense. And the 
plaintiff sued for fraud alleging the bank knew it had 
failed to properly serve one of the parties at the time it 
prosecuted the foreclosure action.  Re: fraud: the 
complaint included only conclusory allegations of fraud 
without out the requisite supporting factual allegations. 
The Second Department explained: 
  

The elements of a cause of action to recover for 
unjust enrichment are "(1) the defendant was 
enriched, (2) at the plaintiff's expense, and (3) 
that it is against equity and good conscience to 
permit the defendant to retain what is sought to 
be recovered" ... . "The essential inquiry in any 
action for unjust enrichment or restitution is 
whether it is against equity and good conscience 
to permit the defendant to retain what is sought to 
be recovered" ... . 

  
Here, the plaintiff merely alleged in the amended 
complaint that U.S. Bank was "unjustly enriched 
in that it collected bank fees and interest." Even 
accepting these allegations in the amended 
complaint as true, the amended complaint failed, 
as a matter of law, to sufficiently allege that U.S. 
Bank was enriched at the plaintiff's expense ... . * 
* * 
  
"The elements of a cause of action sounding in 
fraud are a material misrepresentation of an 
existing fact, made with knowledge of the falsity, 
an intent to induce reliance thereon, justifiable 
reliance upon the misrepresentation, and 
damages" ... . All of the elements of a fraud claim 
"must be supported by factual allegations 
containing the details constituting the wrong" in 
order to satisfy the pleading requirements of 
CPLR 3016(b)... .  
  
Here, the amended complaint consisted of 
conclusory allegations regarding U.S. Bank's 
knowledge that it had commenced and 
prosecuted the underlying foreclosure action 
without properly effecting service on all of the 
necessary parties. Furthermore, the facts alleged 
in the amended complaint do not give rise to a 
reasonable inference that U.S. Bank had 
knowledge of, or participated in, the alleged fraud 
... .GFRE, Inc. v U.S. Bank, N.A., 2015 NY Slip 
Op 05640, 2nd Dept 7-1-15 
  

 

 FRAUD IN THE INDUCEMENT/BREACH OF 
CONTRACT/CONTRACT LAW 

  
A Misrepresentation Which Is the Subject of a 
Provision in a Contract May Be the Basis for a 
Distinct Fraud Cause of Action Which Is Not 

Duplicative of the Breach of Contract Cause of 
Action 

  
The First Department, over a dissent, determined that 
misrepresentations supported both a claim for breach of 
contract and a claim for fraud in the inducement. The 
facts of the case are laid out in the dissent and are not 
summarized here. The misrepresentations involved the 
alleged failure to disclose an audit prior to the sale of a 
company which, plaintiff alleged, induced plaintiff to pay 
more than the company was worth. The majority offered 
a clear explanation of the legal requirements for a 
distinct fraud (tort) cause of action which is not 
duplicative of the related breach of contract cause of 
action: 
  

It is axiomatic that in order to state a claim for 
fraudulent inducement, "there must be a knowing 
misrepresentation of material present fact, which 
is intended to deceive another party and induce 
that party to act on it, resulting in injury" ... . In the 
context of a contract case, the pleadings must 
allege misrepresentations of present fact, not 
merely misrepresentations of future intent to 
perform under the contract, in order to present a 
viable claim that is not duplicative of a breach of 
contract claim … . Moreover, these 
misrepresentations of present fact must be 
"collateral to the contract and [must have] induced 
the allegedly defrauded party to enter into the 
contract ... . Therefore, "[a]s a general rule, to 
recover damages for tort in a contract matter, it is 
necessary that the plaintiff plead and prove a 
breach of duty distinct from, or in addition to, the 
breach of contract" ... . * * * 
  
... [The] representations were ... warranted to be 
accurate at the time the contract was entered into 
and made for the purposes of inducing the 
plaintiffs to purchase those loans. They were 
designed to be relied on to arrive at an accurate 
value of the loans, and the value of the company 
being purchased here. These misrepresentations 
did not merely evince "an insincere promise of 
future performance [but were] instead . . . 
misrepresentation[s] of then present facts that 
were collateral to the contract, and thus plaintiff 
sufficiently alleged a cause of action sounding in 
fraud" ... .Wyle Inc. v ITT Corp., 2015 NY Slip Op 
05877, 1st Dept 7-7-15 
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FREEDOM OF INFORMATION 
LAW (FOIL) 

 

 
FREEDOM OF INFORMATION LAW (FOIL) 

  
With the Exception of Residence Addresses 

Included in the Requested Documents, Respondent 
Fire Department Did Not Meet Its Burden of 

Demonstrating the Applicability of a Statutory 
Exemption to Disclosure 

  
The Second Department determined the respondent fire 
department did not demonstrate why any information 
other than the residence addresses should be redacted 
from the requested documents. Providing the residence 
addresses would constitute an unwarranted invasion of 
privacy. Conclusory assertions by the fire department 
were not otherwise sufficient to meet the department’s 
burden for demonstrating the applicability of a statutory 
exemption from disclosure: 
  

Under FOIL, government records are 
"presumptively open" for public inspection and 
copying, unless they fall within an enumerated 
statutory exemption of Public Officers Law § 87(2) 
... . The exemptions are to be "narrowly 
construed" so as to ensure maximum public 
access ..., and the burden rests on the agency to 
demonstrate that the requested material in fact 
qualifies for exemption (see Public Officers Law § 
89[4][b]...). To meet that burden, the agency must 
"articulate particularized and specific justification" 
for the nondisclosure at issue ... . 

  
Here, the Fire Department failed to articulate a 
particularized and specific justification for any of 
the redacted information at issue, except for the 
residence addresses contained in the subject 
documents. The Fire Department's conclusory 
assertions that the redacted information, other 
than residence addresses, fell within a statutory 
exemption were insufficient to meet its burden of 
demonstrating that the requested information was 
exempt from disclosure ... . Matter of Villalobos v 
New York City Fire Dept., 2015 NY Slip Op 
06249, 2nd Dept 7-22-15 

 

 

 

 

 

 

 

 

HIGHWAY DESIGN 
 
 

HIGHWAY DESIGN/HIGHWAY 
MAINTENANCE/QUALIFIED 

IMMUNITY/NEGLIGENCE 
  

Road Washout Was Due to a Highway Design Issue 
for Which Adequate Remedial Planning Had Been 

Made---The Washout Was Not, Therefore, Caused by 
a Highway Maintenance Deficiency to Which the 
Negligence Standard Applies---State Entitled to 

Qualified Immunity Re: a Vehicle Accident Caused 
by a Sinkhole 

  
The Third Department determined the maintenance and 
construction of a culvert, around which the road 
repeatedly washed out, was a highway design issue, for 
which the state was protected by qualified immunity, not 
a highway maintenance issue, for which a negligence 
standard applies. Claimant was injured when his vehicle 
went into a sinkhole near the culvert.  
  

Municipalities unquestionably have a duty to 
maintain roads in a reasonably safe condition ... . 
With respect to highway safety and design, 
however, defendant is "accorded a qualified 
immunity from liability arising out of a highway 
planning decision" ... . Here, the gravamen of the 
claim is that the 9-foot-high, 15-foot-wide oval 
culvert that carried the Spuytenduiveil Creek 
underneath Route 8 was too small and should 
have been replaced. Plaintiff maintains that this 
condition presented a maintenance and repair 
issue that defendant was required to address in 
its proprietary capacity for which basic negligence 
and not sovereign immunity principles apply ... . * 
* * 
  
In order to successfully invoke the qualified 
immunity defense, defendant had the burden of 
demonstrating that its decision with regard to the 
replacement of the culvert "'was the product of a 
deliberative decision-making process'" ... . Even 
with design planning issues, liability may exist 
where the municipality does not adequately 
analyze the condition or if there is no reasonable 
basis for its plan ... . If a remedial plan is 
developed, "liability may result from a failure to 
effectuate the plan within a reasonable period of 
time," but "a reasonable delay justified by design 
considerations [or] a legitimate claim of funding 
priorities would not be actionable" ... . 

  
Based upon our review of the probative evidence, 
we agree with the Court of Claims that the 
replacement of the culvert presented a design 
and not a maintenance issue and that defendant 
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was entitled to qualified immunity. Evans v State 
of New York, 2015 NY Slip Op 06288, 3rd Dept 7-
23-15 
 
 

 

INSURANCE LAW 
 
 

INSURANCE LAW/ARSON 
  

Plaintiff Did Not Affirmatively Demonstrate Fire Was 
Not Intentionally Set by Merely Challenging the 

Insurer's Arson Investigation---Plaintiff's Summary 
Judgment Motion Properly Denied---Proof Burdens 

at Summary Judgment Stage Explained 

  
The Third Department determined plaintiff was not 
entitled to summary judgment in its breach of contract 
action against the insurer. Plaintiff's restaurant was 
destroyed by fire. The insurer disclaimed coverage on 
the ground that the fire had been intentionally set. 
Plaintiff brought a summary judgment motion seeking 
the dismissal of the insurer's affirmative defense (arson) 
and judgment in its favor on liability. The court explained 
the relevant proof burdens re: the affirmative defense of 
arson at the summary judgment stage: 
  

As the movant, plaintiff was required to initially 
demonstrate "the absence of genuine issues of 
material fact on every relevant issue raised by the 
pleadings, including any affirmative defenses" ... . 
Upon the affirmative defense of arson, if plaintiff, 
as the insured, met its initial burden, the burden 
would then shift to defendant, as the insurer. 
Although defendant's ultimate burden of proving 
the affirmative defense at trial would be by the 
standard of clear and convincing evidence ..., this 
strict standard is not applied at this juncture. 
Assuming that plaintiff met its initial burden to 
demonstrate that the fire was not intentionally set 
and that plaintiff had no motive to commit arson, 
to defeat the summary judgment motion 
defendant was merely required to demonstrate 
"that plaintiff's premises may have been damaged 
by arson and that plaintiff may have had a motive 
to see the property destroyed by fire" ... . 
Importantly, "[e]vidence of motive and incendiary 
origin without more is sufficient to defeat an 
insured's motion for summary judgment in an 
action on its fire insurance policy" ... . 

  
Plaintiff failed to offer evidence to establish that 
the fire had not been intentionally set and, 
instead, merely challenged the validity of 
defendant's investigation, arguing that the 
evidence failed to affirmatively establish that the 
fire had been deliberately set. Morley Maples, 

Inc. v Dryden Mut. Ins. Co., 2015 NY Slip Op 
06395, 3rd Dept 7-30-15 

 

 

INSURANCE LAW/EXCLUSIONS FROM 
COVERAGE/EXCEPTIONS TO EXCLUSIONS 

FROM COVERAGE/BURDENS OF PROOF 
  

Once the Insurer Shows an Exclusion to Coverage 
Applies, the Burden is on the Insured to 

Demonstrate an Exception to the Exclusion Applies 
  
In finding the insurer was properly awarded summary 
judgment, the Second Department explained the 
burdens of proof re: exclusions from coverage (burden 
on insurer) and exceptions to exclusions from coverage 
(burden on insured): 
  

"In determining a dispute over insurance 
coverage, we first look to the language of the 
policy" ... . Although the insurer has the burden of 
proving the applicability of an exclusion ..., it is the 
insured's burden to establish the existence of 
coverage ... . Thus, "[where] the existence of 
coverage depends entirely on the applicability of 
[an] exception to the exclusion, the insured has 
the duty of demonstrating that it has been 
satisfied" ... . 

  
The defendant [insurer] established its prima facie 
entitlement to judgment as a matter of law by 
demonstrating the applicability of an exclusion in 
the plaintiff's policy ... . ... [T]he plaintiff failed to 
raise a triable issue of fact regarding the 
applicability of an exception to the exclusion ... 
. Copacabana Realty, LLC v Fireman's Fund 
Ins. Co., 2015 NY Slip Op 06106, 2nd Dept 7-
15-15 
 
 
 

INSURANCE LAW/STATUTORILY CREATED 
ENTITIES/CAPACITY TO SUE 

  
Absent a Private Right of Action Expressly Granted 
by Statute, An Association Created by Statute Does 

Not Have the Capacity to Sue 
  
The Second Department determined a nonprofit 
association created by statute (Insurance Law 2130), the 
Excess Line Association of New York (ELANY), did not 
have the capacity to sue based upon the defendants' 
alleged failure to comply with the Insurance Law. Only 
the Superintendent of Insurance can enforce the 
Insurance Law.  Because the legislature did not provide 
ELANY with a statutory private right of action, the 
association did not have the capacity to bring the suit: 
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... ELANY both lacked capacity to commence this 
action and failed to state a cause of action. 
Capacity to sue "concerns a litigant's power to 
appear and bring its grievance before the court" 
... . Entities created by statute "have neither an 
inherent nor a common-law right to sue. Rather, 
their right to sue, if it exists at all, must be derived 
from the relevant enabling legislation or some 
other concrete statutory predicate" ... Such an 
entity " has no power other than that given it by 
the Legislature, either explicitly or by necessary 
implication'" ... .  

  
ELANY was created by Insurance Law § 2130. 
The statute gives ELANY certain duties, mostly 
relating to receipt of records and preparation of 
reports, and provides that the services ELANY 
performs are to be funded by a stamping fee 
assessed for premium bearing documents 
submitted to it in accordance with Insurance Law 
§ 2118 (see Insurance Law § 2130[a], [f]). 
Brokers' records are to be open to examination by 
ELANY and the Superintendent of Insurance (now 
the Deputy for Insurance; hereinafter the 
Superintendent) (see Insurance Law § 2118[c]; 
Financial Services Law § 203). ELANY must 
perform its functions under the plan of operation 
established and approved by the Superintendent 
and "shall be supervised by the superintendent" 
(Insurance Law § 2130[a]; see Insurance Law § 
2130[c]). The Superintendent may impose fines 
and may suspend or revoke an excess line 
broker's license for noncompliance with the 
Insurance Law (see Insurance Law §§ 109, 
2105[a]). Contrary to ELANY's contention, none 
of the provisions of the statute confers upon it by 
necessary implication the capacity to sue to 
enforce the provisions of the Insurance Law. 
Rather, the broad enforcement powers of the 
Superintendent, the lack of enforcement powers 
granted to ELANY, and the requirement that 
ELANY function under the supervision of the 
Superintendent "negate[ ] any inference of a 
legislative intent to confer that power" ... . Excess 
Line Assn. of N.Y. (ELANY) v Waldorf & 
Assoc., 2015 NY Slip Op 05637, 2nd Dept 7-1-
15 

  

 

 

 

 

 

 

 

 

 

 

LABOR LAW 
 
 

LABOR LAW 
  

Two-to-Five-Foot Fall from Edge of Roof to 
Scaffolding Supported Labor Law 240 (1) Cause of 

Action 
  
The Third Department determined a two-to-five foot fall 
from the edge of a roof to scaffolding properly survived 
summary judgment on the Labor Law 240(1) cause of 
action: 
  

Liability under Labor Law § 240 (1) arises when a 
worker's injuries are "'the direct consequence of a 
failure to provide adequate protection against a 
risk arising from a physically significant elevation 
differential'" ... . Ordinarily, the adequacy of a 
safety device is a question of fact, unless the 
device "'collapses, slips or otherwise fails to 
perform its function of supporting the worker'" ... . 

  
The distance that Scribner fell from the roof ledge 
to the scaffolding is disputed. Claimant alleged, in 
the bill of particulars, that the scaffolding was two 
feet below the ledge, while Scribner and the 
project supervisor asserted in their deposition 
testimony that the scaffolding was four to five feet 
below the ledge. Regardless of whether the 
height differential was two, four or five feet, 
Scribner's fall is the type of elevation-related risk 
to which Labor Law § 240 (1) applies ... . 

  
The parties' submissions also raise a question of 
fact as to whether the scaffolding afforded ... 
adequate protection and, if not, whether the 
absence of an appropriate safety device was the 
proximate cause of his injuries ... . Scribner v 
State of New York, 2015 NY Slip Op 05993, 3rd 
Dept 7-9-15 

 

 
Wall Surrounding the Edge of a Roof Is Not a Safety 

Device 
  
Reversing Supreme Court, the Third Department 
determined plaintiff's injury was elevation-related and 
therefore was covered under Labor Law 240(1).  Plaintiff 
was standing on a building-roof using hand signals to 
guide a crane when he fell from the roof. Supreme Court 
reasoned plaintiff could have accomplished his job while 
staying away from the edge of the roof and, therefore, 
the accident was not elevation-related within the 
meaning of the statute. The Third Department rejected 
that reasoning and noted that the parapet wall around 
the edge of the roof was part of the structure of the 
building and could not, therefore, be considered a safety 
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device: 
  

Supreme Court determined that his injuries did 
not flow from an elevation-related hazard, as 
plaintiff was not "required to work at an elevation" 
and could have stayed away from the edge of the 
roof by directing the crane operator via cell phone 
... . This determination, however, ran against the 
undisputed proof that plaintiff had to work 
somewhere on the roof in order to signal the 
crane operator and that hand signaling was the 
usual method of doing so ... . His decision to 
employ an accepted method of signaling while 
performing necessary work on the roof, even if a 
safer method existed, constituted nothing more 
than "comparative fault that is not a defense 
under the statute"... . 

  
... A parapet wall surrounded the edge of the roof, 
but "a permanent appurtenance to a building does 
not normally constitute the functional equivalent of 
a scaffold or other safety device within the 
meaning of the statute" ... . Salzer v Benderson 
Dev. Co., LLC, 2015 NY Slip Op 06001, 3rd Dept 
7-9-15 

 

 
LABOR LAW/CIVIL PROCEDURE/DIRECTED 

VERDICT/EVIDENCE 
  

Plaintiff's Use of a Partially Open A-Frame Ladder 
Did Not Constitute Misuse of a Safety Device---

Directed Verdict in Favor of Plaintiff on Labor Law 
240(1) Cause of Action Was Proper/Plaintiff's 

Apparent Failure to Turn Over All of the Relevant 
Medical Records Required a New Trial on Damages 

  
The First Department, over a dissent, determined that 
the court, after a jury trial, properly directed a verdict in 
favor of the plaintiff on the Labor Law 240(1) cause of 
action. Plaintiff was using an A-frame ladder to weld a 
tank. It was not possible to open the ladder completely 
unless the ladder was perpendicular to the tank. 
Because using the ladder in a perpendicular position 
would have forced plaintiff to twist his body to weld, 
plaintiff placed the ladder against the tank in a partially 
open position. The ladder "shook" and plaintiff fell off it. 
The First Department held that, under those facts, the 
way plaintiff used the ladder did not constitute misuse of 
a safety device and, because Labor Law 240(1) was 
violated, plaintiff's action could not constitute the sole 
proximate cause of the injury. A new trial was required, 
however, because the medical records supplied to the 
defendants pursuant to a subpoena were much less 
voluminous than the medical records brought to trial by 
the plaintiff's medical expert, thereby depriving the 
defendants of the ability to fully cross-examine the 
expert: 
  

A verdict may be directed only if the "court finds 
that, upon the evidence presented, there is no 
rational process by which the fact trier could base 
a finding in favor of the nonmoving party" ... . The 
benefit of all inferences is afforded to the non 
moving party, and the facts are viewed in a light 
most favorable to it (id.). Here, plaintiff argued 
that there was no issue of fact necessary for a 
jury to resolve regarding whether defendants 
violated their obligation under Labor Law § 240(1) 
to provide him with an appropriate safety device 
to guard against the elevation-related risk. That is 
because, he asserts, there was no alternative 
safety device readily available to him, and he had 
no choice but to place the ladder in the closed 
position given the way the tank was situated. 
Defendants do not dispute that an unsecured 
ladder, even one in good condition, can give rise 
to Labor Law section 240(1) liability if the worker 
falls from it * * * 
  
A worker's decision to use an A-frame ladder in 
the closed position is not a per se reason to 
declare him the sole proximate cause of an 
accident ... . To be sure, we do not disagree with 
the dissent that, in principle, placement of an A-
frame ladder in the closed position "can constitute 
misuse of a safety device".... . * * * 
  
Here, plaintiff gave a specific reason why he used 
the ladder in the closed position. Plaintiff testified 
that using the ladder in an open position and 
twisting his body to face the tank would have 
been exhausting, requiring him to take frequent 
breaks, which defendants did not dispute. Indeed, 
defendants' assertion that turning the ladder 
would have presented an issue of "[m]ere 
expediency or inconvenience" mischaracterizes 
the record. In any event, we are hesitant to adopt 
a rule that, in order to permit a worker to enjoy the 
protection of Labor Law section 240(1), would 
require him to take extraordinary measures to 
perform his work, when he has a good faith belief 
that doing so would cause him acute discomfort 
while drastically slowing his pace ... . Noor v City 
of New York, 2015 NY Slip Op 06295, 1st Dept 
7-28-15 

 

 

LABOR LAW/INDEMNIFICATION, COMMON 
LAW, IMPLIED 

  
Criteria for Common Law or Implied Indemnity 

Explained 
  
In affirming Supreme Court's denial of summary 
judgment to the defendants in a construction-accident 
case, the Third Department clearly explained the criteria 
for common law or implied indemnification.  In a nutshell, 
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any negligence by the party seeking indemnification for 
payments made to the injured party on behalf of a 
negligent tortfeasor will preclude recovery. Common law 
or implied indemnification applies only to parties who are 
liable vicariously without fault: 
  

"The principle of common-law, or implied 
indemnification, permits one who has been 
compelled to pay for the wrong of another to 
recover from the wrongdoer the damages it paid 
to the injured party. Since the predicate of 
common-law indemnity is vicarious liability without 
actual fault on the part of the proposed 
indemnitee, it follows that a party who has itself 
actually participated to some degree in the 
wrongdoing cannot receive the benefit of the 
doctrine" ... . Accordingly, in order "[t]o establish a 
claim for common-law indemnification, the party 
seeking indemnity must prove not only that it was 
not guilty of any negligence beyond the statutory 
liability, but must also prove that the proposed 
indemnitor was guilty of some negligence that 
contributed to the cause of the accident" ... 
.Hackert v Emmanuel Cong. United Church of 
Christ, 2015 NY Slip Op 06192, 3rd Dept 7-16-
15 

 

 

LIEN LAW 
 
 

LIEN LAW/MECHANIC'S LIEN/VERIFIED 
STATEMENT RE: FUNDS HELD IN TRUST 

FOR SUBCONTRACTORS 
  

Verified Statement Demonstrated Site Contractor's 
Improper Use of Funds Held in Trust for the Payment 
of Subcontractors---Plaintiff Subcontractor Entitled 

to Summary Judgment on Liability Re: 
Subcontractor's Mechanic's Lien 

  
The Third Department affirmed Supreme Court's grant of 
summary judgment to plaintiff subcontractor in plaintiff's 
action against the site contractor seeking payment for 
completed work. Plaintiff alleged it was underpaid for its 
work and filed a mechanic's lien. The general contractor 
withheld 1 1/2 times the amount of the lien from its 
payment to the site contractor.  The plaintiff demanded a 
verified statement from the site contractor (showing the 
receipt and disbursement of funds held by the site 
contractor in trust for subcontractors) pursuant to Lien 
Law 76. The verified statement submitted by the site 
contractor indicated a multi-million dollar discrepancy 
between the amount it received and the amounts paid 
out. Because of the discrepancy, the site contractor was 
found to have used the funds it held in trust for 
subcontractors for purposes other than the trust. Plaintiff 

was therefore entitled to summary judgment on liability: 
  

Pursuant to Lien Law article 3-A, owners, 
contractors and subcontractors are required to 
maintain funds in trust in order to "provide[] 
protection to certain parties involved in the 
improvement of real property, ensuring that they 
will be properly compensated for their services" ... 
. Specifically, and insofar as is relevant here, 
"[t]he funds received by a contractor or 
subcontractor. . . shall be a separate trust and the 
contractor or subcontractor shall be the trustee 
thereof" (Lien Law § 70 [2]). A trustee, in turn, is 
required to, among other things, maintain books 
or records with respect to each trust, detailing the 
trust assets receivable, trust accounts payable, 
trust funds received, trust payments made with 
trust assets and transfers in repayment of or to 
secure advances made pursuant to a notice of 
lending ... . A beneficiary of such a trust is entitled 
to, among other things, "receive a verified 
statement setting forth the entries with respect to 
the trust contained in such books or records" ... . 
"Any use of the trust funds other than the 
payment of claims under the contract . . . is an 
improper diversion of trust assets" ..., and the 
trustee's failure to keep the statutorily required 
books and records "shall be presumptive 
evidence that the trustee has applied or 
consented to the application of trust funds . . . for 
purposes other than a purpose of the trust" (Lien 
Law § 75 [4]). Anthony DeMarco & Sons 
Nursery, LLC v Maxim Constr. Serv. Corp., 
2015 NY Slip Op 06394, 3rd Dept 7-30-15 

 
 

LIEN LAW/NOTICE OF LIEN, VACATION OF 
  

Court Has No Inherent Power to Vacate a Notice of 
Lien Which Is Valid on Its Face---Validity of Lien 
Must Be Determined in Foreclosure Proceeding 

  
The Second Department noted that a court has no 
inherent power to vacate a notice of lien which is valid 
on its face. Determination of the validity of the lien must 
await trial by foreclosure: 
  

A court has no inherent power to vacate or 
discharge a notice of lien except as authorized by 
Lien Law § 19(6) ... . Lien Law § 19 enumerates 
the grounds for the discharge of a mechanic's lien 
interposed against a nonpublic improvement ... . 
Where, as here, the notice of lien was not invalid 
on its face, any dispute regarding the validity of 
the lien must await trial thereof by foreclosure ... 
. Rivera v Department of Hous. Preserv. & Dev. 
of City of New York, 2015 NY Slip Op 06126, 
2nd Dept 7-15-15 
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MENTAL HYGIENE LAW 
 
 

MENTAL HYGIENE LAW/GUARDIAN, 
APPOINTMENT OF/ALLEGEDLY 

INCAPACITATED PERSON 
  

Insufficient Evidence of Incapacity---Appointment of 
Guardian Reversed 

  
The Second Department, reversing Supreme Court, 
determined there was insufficient evidence to support 
the finding that the allegedly incapacitated person (AIP) 
was in fact incapacitated: 
  

In order for a court to exercise its authority to 
appoint a personal needs guardian, it must make 
a two-pronged determination (see Mental Hygiene 
Law § 81.02[a]...). First, the court must determine 
that "the appointment is necessary to provide for 
the personal needs of that person, including food, 
clothing, shelter, health care, or safety" (Mental 
Hygiene Law § 81.02[a][1]). Second, the court 
must determine "that the person agrees to the 
appointment, or that the person is incapacitated" 
(Mental Hygiene Law § 81.02[a][2]). 

  
With respect to the second prong, "[t]he 
determination of incapacity . . . shall consist of a 
determination that a person is likely to suffer harm 
because" (1) "the person is unable to provide for 
[his or her] personal needs" and (2) "the person 
cannot adequately understand and appreciate the 
nature and consequences of such inability" 
(Mental Hygiene Law §§ 81.02[b][1], [2]). In 
reaching its determination as to whether an 
individual is incapacitated, the court is required to 
"give primary consideration to the functional level 
and functional limitations of the person" (Mental 
Hygiene Law § 81.02[c]). 

  
"A determination that a person is incapacitated . . 
. must be based on clear and convincing 
evidence" (Mental Hygiene Law § 81.12[a]; see 
Mental Hygiene Law § 81.02[b]). "The burden of 
proof shall be on the petitioner" (Mental Hygiene 
Law § 81.12[a]...). 
  
Here, the petitioner failed to demonstrate, by clear 
and convincing evidence, that the AIP is 
incapacitated (see Mental Hygiene Law § 
81.02[b]...). The testimony presented by the 
petitioner at the hearing failed to show that the 
AIP was unable to provide for his personal needs 
and that he was unable to adequately understand 
and appreciate the nature and consequences of 
any such inability ... . The Supreme Court's 
conclusion that the AIP "suffers from dementia" 

was not supported by the record. The petitioner's 
medical expert testified that the AIP had not 
"evidenced . . . dementia" and was "capable of 
impressive cognitive functioning" ... . Matter of 
Edward S. (Georgis-Corey), 2015 NY Slip Op 
06351, 2nd Dept 7-29-15 

 
 

MENTAL HYGIENE LAW/INCAPACITATED 
PERSONS/GUARDIAN OF PERSON AND 

PROPERTY, REPLACEMENT OF 
  

Best Interest of the Incapacitated Person Justified 
Removal of Guardian of Person and Property 

  
The Second Department determined Supreme Court 
properly exercised its broad discretion in granting the 
cross-motion to remove the guardian of Helen S.' person 
and property (pursuant to Mental Hygiene Law 81.35). 
Helen S. testified that the guardian yelled and screamed 
at her, made her very nervous and upset causing her 
body to shake, and causing her to throw up. The court 
explained the relevant analytical criteria: 
  

A guardian may be removed pursuant to Mental 
Hygiene Law § 81.35 when " the guardian fails to 
comply with an order, is guilty of misconduct, or 
for any other cause which to the court shall 
appear just'" ... . "The trial court is accorded 
considerable discretion in determining whether a 
guardian should be replaced," and the 
"overarching concern remains the best interest of 
the incapacitated person" ... .  Matter of Helen S. 
(Falero), 2015 NY Slip Op 06153, 2nd Dept 7-
15-15 

  
  

 

MENTAL HYGIENE LAW/SEX OFFENDERS, 
CIVIL COMMITMENT OF/JURY TRIAL, 
WAIVER OF/CONSTITUTIONAL LAW 

  
Waiver of a Jury Trial in an Article 10 Sex-Offender 
Civil Commitment Proceeding Requires an On-the-
Record Colloquy After Consultation with Counsel 

  
The Second Department, in a full-fledged opinion by 
Justice Chambers, in a matter of first impression, 
determined that the state and federal constitutions 
mandated an on-the-record waiver of the right to a jury 
trail in an Article 10 sex-offender civil commitment 
proceeding. Here, the respondent sent a letter to the 
judge explaining his reasons for wanting a non-jury trial. 
The letter was deemed insufficient to establish a 
knowing waiver.  
  

... [A]respondent's statutory right to a jury trial in 
an article 10 proceeding is protected by Article I, § 
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2 of the New York State Constitution, which 
provides that "[t]rial by jury in all cases in which it 
has heretofore been guaranteed by constitution 
shall remain inviolate forever." * * * 

  
In view of the fact that article 10 proceedings are 
civil in nature, "the Due Process Clauses of the 
Fifth and Fourteenth Amendments ... govern the 
scope of procedural due process" ... . 
Accordingly, a respondent's waiver of the right to 
a jury must comport with the procedural due 
process requirements under both the United 
States and New York Constitutions. * * * 
  
With these general principles in mind, we hold 
that in order to accomplish a valid waiver of the 
right to a jury trial in an article 10 proceeding 
under Mental Hygiene Law § 10.07(b), and in 
accordance with due process, there must be an 
on-the-record colloquy, in order to ensure that the 
respondent understands the nature of the right, 
and that the respondent's decision is knowing and 
voluntary after having had sufficient opportunity to 
consult with counsel ... . * * * 
  
We note, however, that a written waiver such as 
is mandated by CPL 320.10 in criminal 
proceedings is not required in order to satisfy the 
requirements of Mental Hygiene Law article 10 or 
due process ... . Matter of State of New York v 
Ted B., 2015 NY Slip Op 06352, 2nd Dept 7-29-
15 

 

 
 

MORTGAGES 
 
 

MORTGAGES/SEPARATION OF 
MORTGAGE FROM THE DEBT 

  
Naming an Entity Other than the Lender as 

Mortgagee Did Not Render the Mortgage Null and 
Void 

  
The Second Department rejected plaintiff's argument 
that the naming of an entity other than the lender as the 
mortgagee rendered the mortgage null and void: 
  

... [T]he plaintiff borrowed the sum of $671,250 
from Webster [Bank], as evidenced by an 
adjustable rate note payable to Webster. 
Together therewith, the plaintiff executed a 
mortgage, securing the loan with her home ... 
(hereinafter the subject property). As is relevant to 
this appeal, the mortgage defined the plaintiff as 
the "Borrower," Webster Bank N.A. as the 

"Lender," and "MERS" as Mortgage Electronic 
Registration Systems, Inc., "a separate 
corporation that is acting solely as a nominee for 
Lender and Lender's successors and assigns" 
and "FOR PURPOSES OF RECORDING THIS 
MORTGAGE, MERS IS THE MORTGAGEE OF 
RECORD." The loan is serviced by the defendant 
Bank of America, N.A. (hereinafter Bank of 
America). 

  
The plaintiff erroneously contends that the naming 
of MERS as the mortgagee, even though Webster 
was the payee designated on the note, 
constituted a violation of the clear prohibition 
against separating the collateral from the debt 
and, as such, the mortgage instrument was 
rendered null and void ... . The plaintiff relies upon 
the Court of Appeals decision of Merritt v 
Bartholick (36 NY 44), wherein the Court stated: 
"As a mortgage is but an incident to the debt 
which it is intended to secure, the logical 
conclusion is, that a transfer of the mortgage 
without the debt is a nullity, and no interest is 
acquired by it. The security cannot be separated 
from the debt and exist independently of it" (id. at 
45; citations omitted). 

  
The use of the term "nullity" by the Court in 
Merritt, however, does not mean, as the plaintiff 
argued, that the mortgage instrument itself was 
rendered null or void, but rather, that the 
enforceable interest which was intended to be 
transferred by the assignment of the mortgage 
alone was ineffective, as "no interest is acquired 
by it" ... . Ruiz v Mortgage Elec. Registration 
Sys., Inc., 2015 NY Slip Op 06325, 2nd Dept 7-
29-15 

 
 

MUNICIPAL LAW 
 
 

MUNICIPAL LAW/GENERAL MUNICIPAL 
LAW/COUNTY LAW/COMPETITIVE 

BIDDING/WITHDRAWAL OF MISTAKEN 
BID/REBIDDING/STATUTORY 

INTERPRETATION 
  

Party Who Properly Withdrew a Mistaken Bid on a 
Public Works Project Should Have Been Allowed to 

Rebid 
  
The Fourth Department determined a party (Kandey) 
who withdrew a mistaken bid on a public works project 
should have been allowed to rebid: 
  

The court properly concluded that a rational basis 
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supported the County's determination that 
Kandey made the showing required by General 
Municipal Law § 103 (11) (a) when it sought 
permission to withdraw its mistaken bid. The court 
erred, however, in concluding that the County 
failed to comply with General Municipal Law § 
103 (11) (b) when it permitted Kandey to 
participate in the rebid. That section provides that 
the "sole remedy for a bid mistake in accordance 
with this section shall be withdrawal of that bid 
and the return of the bid bond or other security, if 
any, to the bidder." That is precisely what the 
County did here when it permitted Kandey to 
withdraw the mistaken bid. The statute further 
provides that, after the mistaken bid is withdrawn, 
the County "may, in its discretion, award the 
contract to the next lowest responsible bidder or 
rebid the contract," and the County acted within 
the discretion extended to it under the statute 
when it elected to rebid the contract. 

  
The statute is silent on the question whether a 
contractor that was permitted to withdraw its bid 
may participate in the rebid. We agree with 
Kandey and the County that, had the Legislature 
intended to forbid a contractor in Kandey's 
position from participating in the rebid, it would 
have done so explicitly. Further, "[a] court cannot 
by implication supply in a statute a provision 
which it is reasonable to suppose the Legislature 
intended intentionally to omit" ... . Thus, we do not 
interpret the statute to include an implicit 
prohibition against Kandey's participation in the 
rebid following the withdrawal of its mistaken 
bid. Matter of Concrete Applied Tech. Corp. v 
County of Erie, 2015 NY Slip Op 06087, 4th Dept 
7-10-15 

 

 
MUNICIPAL LAW/NEGLIGENCE/NOTICE OF 

CLAIM/LATE NOTICE OF CLAIM 
  

Most Important Among the Criteria for Allowing a 
Late Notice of Claim Is the Municipality's Timely 
Knowledge of the Essential Facts Underlying the 

Claim (Not Met Here) 
  
In finding Supreme Court properly denied plaintiff's 
petition for leave to serve a late notice of claim, the 
Second Department explained the relevant criteria, 
noting it is most important that the municipality have 
timely knowledge of the actual facts underlying the 
claim: 
  

"In determining whether to grant a petition for 
leave to serve a late notice of claim, the court 
must consider all relevant circumstances, 
including whether (1) the public corporation 
acquired actual knowledge of the essential facts 

constituting the claim within 90 days after the 
claim arose or a reasonable time thereafter, (2) 
the claimant demonstrated a reasonable excuse 
for the failure to serve a timely notice of claim, 
and (3) the delay would substantially prejudice the 
public corporation in its defense on the merits" ... . 
"While the presence or the absence of any one of 
the factors is not necessarily determinative, 
whether the municipality had actual knowledge of 
the essential facts constituting the claim is of 
great importance" ... . The determination to grant 
leave to serve a late notice of claim lies within the 
sound discretion of the Supreme Court ... . Matter 
of Barrett v Village of Wappingers Falls, 2015 
NY Slip Op 06138, 2nd Dept 7-15-15 
 

 

MUNICIPAL LAW/TOWN LAW/HIGHWAY 
LAW/MANDAMUS/DECLARATORY 

JUDGMENT/CIVIL PROCEDURE 
  

Declaratory Judgment, Not Mandamus, Was Proper 
Vehicle for Determining Whether a Town Was 

Obligated to Repair a Bridge 
  
The Second Department determined Supreme Court 
properly converted a mandamus proceeding to a 
declaratory judgment proceeding and properly found that 
the town was obligated, under the Highway Law, to 
repair an unsafe bridge. However, Supreme Court did 
not have the power to direct the town to make the 
repairs "as expeditiously as possible."  The Second 
Department explained the relevant law: 
  

"The extraordinary remedy of mandamus is 
available in limited circumstances only to compel 
the performance of a purely ministerial act which 
does not involve the exercise of official discretion 
or judgment, and only when a clear legal right to 
the relief has been demonstrated" ..., whereas 
declaratory relief "is not an extraordinary remedy," 
as it "only provides a declaration of rights 
between parties" and "cannot be executed upon 
so as to compel a party to perform an act" ... . 
Here, the appellants correctly concede that the 
Town is obligated to repair and maintain the Dock 
Street Bridge, since it is part of a highway by use 
within the meaning of Highway Law § 189 by 
virtue of the Town's maintenance of Dock Street 
for the requisite statutory time period ... . 
However, as the Supreme Court correctly 
observed, "[t]he many factors involved in a 
determination as to when and how bridges should 
be constructed, reconstructed and repaired 
militate that such judgments must be left to the 
[Town], with due regard to fiscal appropriations, 
and should not be the subject of judicial fiat" ... . 
Thus, the Supreme Court properly converted the 
proceeding to a declaratory judgment action 
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pursuant to CPLR 103(c) and, thereupon, 
declared that the Town "is responsible for the 
maintenance, repair, and/or replacement of the 
Dock Street Bridge"... . 

  
However, the Supreme Court erred by declaring 
that the Town "shall take all measures necessary 
to fulfill its legal obligation to repair or replace the 
Dock Street Bridge, as expeditiously as possible 
in consideration of . . . fiscal and other concerns." 
It is beyond cavil that " questions of judgment, 
discretion, allocation of resources and priorities 
[are] inappropriate for resolution in the judicial 
arena'" ... . As the Supreme Court recognized, it is 
within the discretion of the Town to "investigat[e] . 
. . the most appropriate method of repairing or 
replacing the bridge, and the potential availability 
of grants and funding sources other than the 
[T]own's tax base" to address its "present 
financial inability to replace the Dock Street 
Bridge," and courts cannot interfere with this 
function ... . Consequently, the Supreme Court's 
declaration that the Town must "take all measures 
necessary to . . . repair or replace the Dock Street 
Bridge[ ] as expeditiously as possible" was purely 
advisory and does not create any binding 
obligation on the Town. Thus, this declaration was 
improper ... . Matter of Hyde Park Landing, Ltd. v 
Town of Hyde Park, 2015 NY Slip Op 05945, 2nd 
Dept 7-8-15 

 

 

NEGLIGENCE 
 

NEGLIGENCE/ASSUMPTION OF 
RISK/EDUCATION-SCHOOL LAW 

  
Question of Fact Whether Softball Coach's Having 
Infant Plaintiff Practice Sliding on Grass Increased 

the Inherent Risk of the Activity Precluded Summary 
Judgment 

  
The Second Department determined the defendant 
school district did not demonstrate, in its motion for 
summary judgment, that the softball coach's having 
infant plaintiff practice sliding on grass did not 
unreasonably increase the inherent risk of the activity. 
Therefore the school district's motion was properly 
denied without any consideration of the opposing 
papers: 
  

Pursuant to the doctrine of primary assumption of 
risk, a voluntary participant in a sporting or 
recreational activity "consents to those commonly 
appreciated risks which are inherent in and arise 
out of the nature of the sport generally and flow 
from such participation" ... . This includes risks 
associated with the construction of the playing 

surface and any open and obvious condition on it 
... . Participants are not deemed to have assumed 
the risks of reckless or intentional conduct, or 
concealed or unreasonably increased risks ... . " 
[A]wareness of risk is not to be determined in a 
vacuum. It is, rather, to be assessed against the 
background of the skill and experience of the 
particular plaintiff'"... . 
  
The proponent of a motion for summary judgment 
must make a prima facie showing of entitlement 
to judgment as a matter of law, tendering 
sufficient evidence to eliminate any material 
issues of fact from the case ... . Here, the 
defendants failed to establish, prima facie, that 
the infant's coach, by having her perform an 
infield sliding drill on the subject grass field, did 
not unreasonably increase the inherent risks of 
the activity ... . Since the defendants failed to 
establish, prima facie, their entitlement to 
judgment as a matter of law, the motion and cross 
motion were properly denied, and the Court need 
not determine the sufficiency of the plaintiff's 
opposition papers ... .Brown v Roosevelt Union 
Free School Dist., 2015 NY Slip Op 06204, 2nd 
Dept 7-22-15 

 
 

NEGLIGENCE/CARE AND SUPERVISION OF 
A CHILD BY A NONPARENT/AMNESIA 
SUFFERED BY THE INJURED PARTY, 

EFFECT ON PROOF 
REQUIREMENTS/EVIDENCE 

  
Criteria for Negligent Care of a Child by a Nonparent 

Explained---Effect on Proof Requirements of 
Amnesia Suffered by the Injured Party Noted 

  
In concluding summary judgment dismissing the 
complaint was proper, the Second Department explained 
the criteria for negligent care of a child by a nonparent 
and noted the effect of amnesia suffered by the injured 
party on the plaintiff's proof requirements:  
  

"A person, other than a parent, who undertakes to 
control, care for, or supervise an infant, is 
required to use reasonable care to protect the 
infant over whom he or she has assumed 
temporary custody or control. Such a person may 
be liable for any injury sustained by the infant 
which was proximately caused by his or her 
negligence. While a person caring for entrusted 
children is not cast in the role of an insurer, such 
an individual is obliged to provide adequate 
supervision and may be held liable for 
foreseeable injuries proximately resulting from the 
negligent failure to do so" ... . Here, in support of 
her motion for summary judgment, the defendant 
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Joanne Williams submitted evidence sufficient to 
establish, prima facie, that under the 
circumstances, she adequately supervised the 
infant plaintiff ... . 

  
In opposition, the plaintiffs failed to raise a triable 
issue of fact. Although the plaintiffs contend that 
the infant plaintiff suffered from amnesia as a 
result of the subject accident and, thus, they are 
not held to as high of a degree of proof ..., the 
plaintiffs are not relieved of the obligation to 
provide some proof from which negligence can 
reasonably be inferred ... . Alotta v Diaz, 2015 NY 
Slip Op 05899, 2nd Dept 7-8-15 

 

 
NEGLIGENCE/CIRCUMSTANTIAL 

EVIDENCE/EVIDENCE 
  

Circumstantial Evidence Raised Question of Fact 
About Whether Respondents Were Responsible for 
the Placement of an Object Which Fell and Injured 

Plaintiff 
  
The Second Department determined summary judgment 
in favor of the respondents should not have been 
granted.  Plaintiffs had raised a question of fact by 
producing circumstantial evidence that the respondents, 
not New York City Transit Authority (NYCTA) 
employees, were responsible for the placement of a 
"shoe paddle" in a subway car which fell and injured 
plaintiff. The court explained the criteria for 
circumstantial evidence in this context: 
  

"To establish a prima facie case of negligence 
based wholly on circumstantial evidence, [i]t is 
enough that [the plaintiff] shows facts and 
conditions from which the negligence of the 
defendant and the causation of the accident by 
that negligence may be reasonably inferred'" ... . 
"The law does not require that plaintiff's proof 
positively exclude every other possible cause of 
the accident but defendant's negligence" ... . 
"Rather, [the plaintiff's] proof must render those 
other causes sufficiently remote' or technical' to 
enable the jury to reach its verdict based not upon 
speculation, but upon the logical inferences to be 
drawn from the evidence" ... . "A plaintiff need 
only prove that it was more likely or more 
reasonable that the alleged injury was caused by 
the defendant's negligence than by some other 
agency" ... . 

  
Here, the respondents established their prima 
facie entitlement to judgment as a matter of law 
by proffering the testimony of two of their 
employees denying that they placed the shoe 
paddle in the subject door. In opposition, the 
plaintiffs raised a triable issue of fact by 

submitting the testimony from NYCTA employees, 
including the testimony of the cleaner of the 
subject train, that no NYCTA employee placed the 
shoe paddle in the door, and that the respondents 
were the only contractors present at the site 
during the relevant time period. The plaintiffs also 
submitted NYCTA records showing that as of 
11:40 p.m., about three hours prior to the incident, 
all shoe paddles were in their holders and all 
doors were free and moving properly. Thus, the 
plaintiffs raised a triable issue of fact as to 
whether this circumstantial evidence gives rise to 
a rational inference that it was more likely or more 
reasonable that an employee of the respondents 
placed the shoe paddle in the subject door than 
an NYCTA employee ... . Hernandez v Alstom 
Transp., Inc., 2015 NY Slip Op 05911, 2nd Dept 
7-8 

 

 

NEGLIGENCE/COMMON 
ELEMENTS/CONDOMINIUMS/BOARD OF 

MANAGERS 
  

Individual Condominium Owners Are Not 
Responsible for Conditions in the Common 

Elements of the Condominium, Which Are Under the 
Control of the Board of Managers---In a Case 

Stemming from a Slip and Fall in a Vestibule (a 
Common Element) the Individual Owners' Motions 

for Summary Judgment Were Properly Granted 
  
Plaintiff slipped and fell in a vestibule, one of the 
common elements of a condominium.  The common 
elementss of a condominium are under the control of the 
board of managers, not the individual condominium 
owners.  Therefore the condominium owners' motions 
for summary judgment were properly granted: 
  

As a general rule, liability for a dangerous or 
defective condition on real property must be 
predicated upon ownership, occupancy, control, 
or special use of that property ... . "[C]ondominium 
common elements are solely under the control of 
the board of managers" ... . Here, the defendants, 
moving separately, each established their prima 
facie entitlement to judgment as a matter of law 
by demonstrating that as individual unit owners of 
the condominium, they had no duty to maintain 
the vestibule where the accident occurred, as it 
was one of the condominium's common elements 
... . In opposition, the plaintiff failed to raise a 
triable issue of fact as to, inter alia, whether the 
defendants created the alleged wet condition that 
caused the plaintiff to slip and fall ... . O'Toole v 
Vollmer, 2015 NY Slip Op 05655, 2nd Dept 7-1-
15 
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  NEGLIGENCE/DRAM SHOP ACT/ASSAULT 
BY THIRD PARTY, LIABILITY FOR 

  
Plaintiff Allegedly Assaulted by Intoxicated Patron--

Proof Requirements Under Dram Shop Act 
Explained 

  
The Second Department determined the defendant bar 
was not entitled to summary judgment dismissing the 
complaint. Plaintiff alleged she was assaulted by an 
intoxicated patron. The court explained the proof 
requirements under the Dram Shop Act (General 
Obligations Law 11-101): 
  

... [W]here a plaintiff alleges that he or she was 
assaulted by an intoxicated individual, to establish 
prima facie entitlement to judgment as a matter of 
law dismissing a complaint alleging a violation of 
the Dram Shop Act, a defendant is "required to 
establish either that it did not serve alcohol to [the 
plaintiff's assailant] while he [or she] was visibly 
intoxicated or that its sale of alcohol to him [or 
her] had no reasonable or practical connection to 
the assault" ... . Here, the defendants failed to 
establish their prima facie entitlement to judgment 
as a matter of law. Covert v Wisla Corp., 2015 
NY Slip Op 06308, 2nd Dept 7-29-15 

  
  

NEGLIGENCE/DUTY OF CARE/TORT 
LIABILITY ARISING FROM 

CONTRACT/CONTRACT LAW 
  

Company Which Contracted with County to Maintain 
Traffic Signals Did Not Owe a Duty to Plaintiff---
Plaintiff Alleged a Malfunctioning Traffic Signal 
Caused an Accident in Which She Was Injured 

  
Plaintiff alleged a traffic accident was the result of a 
malfunctioning traffic signal.  The defendant county had 
entered a traffic-signal maintenance contract with 
defendant Welsbach.  The Second Department 
determined that the contract between the county and 
Welsbach did not give rise to tort liability re: defendant 
Welsbach in favor of the plaintiff because the contract 
was not such that it displaced the county's duty to 
maintain the traffic signal. The court explained the 
analytical criteria: 
  

"[A] contractual obligation, standing alone, will 
generally not give rise to tort liability in favor of a 
third party" ... . Exceptions to this general rule 
exist "(1) where the contracting party, in failing to 
exercise reasonable care in the performance of 
[its] duties, launche[s] a force or instrument of 
harm; (2) where the plaintiff detrimentally relies on 
the continued performance of the contracting 
party's duties[;] and (3) where the contracting 

party has entirely displaced the other party's duty 
to maintain the premises safely" ... . Welsbach 
established, prima facie, that it did not owe the 
plaintiff a duty of care, since its limited 
maintenance contract with the County did not 
displace the County's duty to maintain the traffic 
signal at the subject intersection in a reasonably 
safe condition and it did not launch an instrument 
of harm ... . Watt v County of Nassau, 2015 NY 
Slip Op 05668, 2nd Dept 7-1-15 

  
 

NEGLIGENCE/EDUCATION-SCHOOL 
LAW/NEGLIGENT SUPERVISION OF 

STUDENTS 
  

Questions of Fact Whether Infant-Plaintiff's Injury at 
the Hands of Other Students Was Proximately 

Caused by Negligent Supervision and/or Negligent 
Hiring and/or Retention 

  
The Second Department determined the defendant-
school's motion for summary judgment was properly 
denied.  There were questions of fact concerning 
whether the school had notice of a student's prior 
altercations with infant plaintiff and whether a teacher 
took appropriate steps to intervene to prevent injury to 
infant plaintiff. Infant plaintiff alleged he was injured 
when assaulted other students: 
  

"Schools are under a duty to adequately 
supervise the students in their charge and they 
will be held liable for foreseeable injuries 
proximately related to the absence of adequate 
supervision" ... . Here, in support of their motion, 
the appellants failed to establish, prima facie, that 
they lacked sufficiently specific knowledge or 
notice of the dangerous conduct that allegedly 
caused the infant plaintiff's injuries ... . The 
appellants' moving papers failed to eliminate all 
triable issues of fact as to whether they had 
knowledge of a particular student's dangerous 
propensities arising from his involvement in other 
altercations with the infant plaintiff ... . The 
appellants' moving papers also failed to eliminate 
all triable issues of fact as to whether a teacher 
failed to take "energetic steps to intervene" to 
prevent the infant plaintiff's injuries at the hands 
of a group of his classmates ... . Amandola v 
Roman Catholic Diocese of Rockville Ctr., 
2015 NY Slip Op 06099, 2nd Dept 7-15-15 
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NEGLIGENCE/EDUCATION-SCHOOL 
LAW/NEGLIGENT SUPERVISION OF 

STUDENTS/EVIDENCE 

  
Question of Fact Whether Negligent Supervision 

Was the Proximate Cause of the Injuries Plaintiff's 
Son Suffered in an Attack by Another Student--the 
School Was Aware of Prior Assaultive Behavior by 
the Attacker and the School Was Aware of Recent 
Threats of Violence (Against Plaintiff's Son) by the 

Attacker---The Court Noted that, In a Summary 
Judgment Motion, the Evidence Is Viewed in the 

Light Most Favorable to the Nonmovant 
  

The Third Department determined questions of fact 
precluded summary judgment in favor of defendant high 
school in a negligent supervision case. Plaintiff's son, 
LaValley, was assaulted by another student, Breyette, 
after plaintiff had alerted school officials about threats of 
violence made by Breyette against her son. Breyette had 
a history of assaultive behavior for which he was 
suspended in middle school. LaValley was punched 37 
times in the school cafeteria in close proximity to a 
teacher who did not intervene and who was not aware of 
the conflict between the two students. The Third 
Department noted that, in determining a summary 
judgment motion, the evidence is viewed in the light 
most favorable to the nonmovant: 
  

"Schools are under a duty to adequately 
supervise the students in their charge and they 
will be held liable for foreseeable injuries 
proximately related to the absence of adequate 
supervision" ... . Where a fellow student 
intentionally injures another, the duty is breached 
if the school had actual or constructive notice of 
the conduct that caused the injury such that the 
acts of the fellow student could have been 
reasonably anticipated ... . The adequacy of 
supervision and proximate cause are generally 
issues of fact for the jury ... . 

  
Viewing the evidence in the light most favorable 
to plaintiff as the nonmovant ..., we note that 
Breyette had a history of assaultive behavior, 
including a previous assault against LaValley in 
middle school that resulted in Breyette's out-of-
school suspension. There is also evidence that, 
within the month prior to the assault, Breyette 
specifically threatened violence against LaValley, 
and plaintiff testified that she immediately 
informed the high school principal about this 
threat. Plaintiff also testified that she brought up 
the conflict between LaValley and Breyette during 
a meeting with the principal and her son's 
teachers. Although the principal acknowledged 
that plaintiff had informed him about the conflict 
and he testified that he spoke to Breyette about it, 
Breyette denied that the principal had spoken to 

him prior to the attack. The attack itself occurred 
in the school cafeteria, in close proximity to a 
teacher who had not been notified of the threat or 
the conflict between the two students. According 
to Breyette, he calmly approached LaValley, 
called his name to get his attention and 
proceeded to punch him in the head 37 times 
without any adult intervention. He did not stop 
until another student intervened. In light of this 
evidence, we agree with Supreme Court that 
factual issues exist with respect to the adequacy 
of defendants' supervision and whether the lack 
of adequate supervision was a proximate cause 
of LaValley's injuries ... . LaValley v 
Northeastern Clinton Cent. Sch. Dist., 2015 NY 
Slip Op 06187, 3rd Dept 7-16-15 

 
 

 NEGLIGENCE/GENERAL OBLIGATIONS 
LAW/RECREATIONAL USE/ASSUMPTION 

OF RISK 
  

  
Parking Lot Not "Suitable" for Recreational Use 

Pursuant to General Obligations Law 9-103---
Statutory Assumption of Risk Re: Riding a Bicycle in 

the Parking Lot Not Available 
  
The Fourth Department determined Supreme Court 
properly denied defendant's motion for leave to amend 
its answer to allege a "recreational use" affirmative 
defense. Plaintiff's son was injured when his bicycle 
struck a depressed area in defendant's parking lot. 
Defendant sought to allege plaintiff's son assumed the 
risk of injury because the parking lot was covered by the 
recreational use statute, General Obligations Law 9-103. 
The Fourth Department, finding that the parking lot was 
not "suitable" for recreational use, explained the relevant 
analytical criteria: 
  

We conclude that the court properly determined 
that defendant's proposed amendment patently 
lacks merit inasmuch as the recreational use 
statute does not apply to the facts of this case as 
a matter of law. It is undisputed that plaintiff's son 
was engaged in one of the recreational activities 
enumerated in section 9-103, i.e., bicycle riding, 
when he was injured. To establish applicability of 
the statute, however, defendant was also required 
to show that its property "was suitable for the 
recreational activity in which plaintiff['s son] was 
participating when the accident occurred" ... . 
"Whether a parcel of land is suitable and the 
immunity [of the recreational use statute] 
available is a question of statutory interpretation, 
and is, therefore, a question of law for the Court" 
... . Suitability is established by showing that the 
subject property is " (1) physically conducive to 
the activity at issue, and (2) of a type that is 
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appropriate for public use in pursuing that activity 
as recreation' " ... . "A substantial indicator that 
the property is physically conducive to the 
particular activity is whether recreationists have 
used the property for that activity in the past; such 
past use by participants in the [activity] manifests 
the fact that the property is physically conducive 
to it" … . Here, defendant failed to submit any 
evidence that the property had been used in the 
past by "recreationists" for bicycle riding. 
Moreover, under the circumstances of this case, 
we conclude that the subject property is not 
appropriate for public use in pursuing bicycle 
riding as a recreational activity ... . Indeed, the 
Court of Appeals has made clear that recreational 
use immunity should apply only to property that 
"the Legislature would have envisioned as being 
opened up to the public for recreational activities" 
… . Here, defendant failed to establish that its 
employee parking lot comes within the purview of 
that standard. Sasso v WCA Hosp., 2015 NY Slip 
Op 06066, 4th Dept 7-10-15 

 
 

NEGLIGENCE/MEDICAL 
MALPRACTICE/EVIDENCE/PLEADINGS/ 

CIVIL PROCEDURE 
  

In the Absence of Prejudice to Defendants, It Was 
Not Error to Allow Evidence of a Theory of Liability 
Not Explicitly Referenced in the Complaint and Bill 

of Particulars 
  
The Third Department determined evidence of a theory 
of liability that was not explicitly included in the pleadings 
and bill of particulars was not error. The theory was 
implicit in the pleadings and the defendants could not 
have been surprised by the related evidence. The court 
noted it would have been better had the plaintiffs moved 
to conform the pleadings to the evidence: 
  

Generally, a party is limited to presenting 
evidence at trial that supports a cause of action or 
theory of recovery that was either pleaded in the 
complaint or asserted in the bill of particulars ... . 
However, evidence concerning a specific theory 
or injury not mentioned in the bill of particulars 
may nonetheless avoid exclusion where such 
proof necessarily flows from the information 
conveyed in the pleadings and where the 
defendants should have been aware of the basis 
thereof... .  

  
The contested theory of liability in this case is 
based on the allegedly erroneous interpretation of 
plaintiff's February CT scan by Beatty (hereinafter 
referred to as the Beatty theory). It is worth noting 
that, because the complaint and bills of particulars 
do not contain an express articulation of the 

Beatty theory, the better practice certainly would 
have been for plaintiff to seek leave to amend his 
pleadings in advance of trial or at least have 
moved to conform the pleadings to the proof after 
the trial was underway. However, we nonetheless 
find that Supreme Court's determinations allowing 
plaintiff to advance the Beatty theory at trial, 
including permitting plaintiff's expert to offer 
testimony on the theory, do not constitute 
reversible error. In our view, the complaint--- * * * 
which reference[s] the February CT scan as a 
basis for a departure from accepted medical 
practice — [was] sufficient to notify defendants of 
the Beatty theory and, as such, permit that theory 
of liability to be advanced at trial without 
prejudice. Simply put, we are unpersuaded by 
defendants' position that they were not aware of 
the Beatty theory as a basis for a potential finding 
of medical malpractice. Boyer v Kamthan, 2015 
NY Slip Op 05983, 3rd Dept 7-9-15 

 
 

NEGLIGENCE/MEDICAL 
MALPRACTICE/HOSPITAL'S LIABILITY FOR 
ACTIONS OF NON-EMPLOYEE PHYSICIAN 

  
Criteria for Vicarious Liability of Hospital for Actions 

of Non-Employee Physician Explained (Not Met 
Here) 

  
The Second Department determined summary judgment 
dismissing the complaint should have been granted to 
defendant hospital. The suit against the hospital was 
based upon the actions of a non-employee physician 
chosen by the plaintiff.  The Second Department 
succinctly explained the theories under which a hospital 
may be liable for the actions of a non-employee 
physician (none of which applied here): 
  

Generally speaking, a hospital may not be held 
vicariously liable for the negligence of a private 
attending physician chosen by the patient ... . 
Moreover, so long as the resident physicians and 
nurses employed by the hospital have merely 
carried out that private attending physician's 
orders, a hospital may not be held vicariously 
liable for resulting injuries ... . These rules will not, 
however, shield a hospital from liability in three 
situations. The first is when the private physician's 
orders "so greatly deviate from normal medical 
practice that [the hospital's employees] should be 
held liable for failing to intervene" ... . Put another 
way, a hospital may be held liable when the staff 
follows orders despite knowing "that the doctor's 
orders are so clearly contraindicated by normal 
practice that ordinary prudence requires inquiry 
into the correctness of the orders" ... . Second, a 
hospital may be held liable when its employees 
have committed independent acts of negligence 
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... . Third, a hospital may be held liable for the 
negligence of a private, nonemployee physician 
on a theory of ostensible or apparent agency ... 
. Doria v Benisch, 2015 NY Slip Op 06109, 2nd 
Dept 7-15-15 

 
 

NEGLIGENCE/MUNICIPAL 
LAW/GOVERNMENTAL 

IMMUNITY/EMERGENCY SERVICES 
  

Village Immune from Suit Alleging Negligence of 
Ambulance Personnel Who Responded to a 911 Call 
  
The Second Department determined the village was 
entitled to summary judgment in an action alleging 
negligence on the part of ambulance personnel 
responding to a 911 call. The ambulance service is a 
governmental function for which the city cannot be held 
liable absent a special relationship with plaintiff (not the 
case here). The court explained the relevant law: 
  

"When a municipality provides ambulance service 
by emergency medical technicians in response to 
a 911 call for assistance, it performs a 
governmental function and cannot be held liable 
unless it owed a special duty' to the injured party" 
... . Such a special duty can arise, as relevant 
here, where "the government entity voluntarily 
assumed a duty to the plaintiff beyond what was 
owed to the public generally," or, in other words, 
where the municipality "voluntarily assumed a 
special relationship' with the plaintiffs" ... . A 
municipality will be held to have voluntarily 
assumed a duty or special relationship with the 
plaintiffs where there is: "(1) an assumption by the 
municipality, through promises or actions, of an 
affirmative duty to act on behalf of the party who 
was injured; (2) knowledge on the part of the 
municipality's agents that inaction could lead to 
harm; (3) some form of direct contact between the 
municipality's agents and the injured party; and 
(4) that party's justifiable reliance on the 
municipality's affirmative undertaking" ... . Earle v 
Village of Lindenhurst, 2015 NY Slip Op 06311, 
2nd Dept 7-29-15 

 
 
 
 
 
 
 
 
 
 
 
 

NEGLIGENCE/MUNICIPAL 
LAW/GOVERNMENTAL 

IMMUNITY/ASSAULT BY THIRD PERSONS, 
LIABILITY FOR/CONTRACT LAW/THIRD-
PARTY BENEFICIARY OF A CONTRACT 

  
Security at Homeless Shelter Is a Governmental 

Function--City Immune from Suit by Plaintiff Who 
Was Assaulted at the Shelter/Private Security 

Company Not Immune/Plaintiff Was a Third-Party 
Beneficiary of the Contract Between the Department 

of Homeless Services and the Security 
Company/Security Company Did Not Demonstrate It 
Was Free from Negligence and the Assault Was Not 

Foreseeable 
  
  
The Second Department determined the city and the 
Department of Homeless Services (DHS) were immune 
from suit by plaintiff, who was assaulted in a city 
homeless shelter. The city's obligation to provide 
security is a governmental function for which it cannot be 
held liable absent a special relationship with the plaintiff 
(not the case here).  However, the private security 
company, FJC  was not immune from suit. Plaintiff was a 
third-party beneficiary of the contract between DHS and 
FJC. FJC was not entitled to summary judgment 
because it failed to demonstrate it was not negligent and 
the attack was not foreseeable: 
  

The plaintiff's theory of recovery was premised 
upon the alleged failure of the municipal 
defendants to provide an adequate and proper 
security force to prevent attacks by third parties at 
the homeless shelter where the subject incident 
occurred. Such a claim, however, implicates a 
governmental function, liability for the 
performance of which is barred absent the breach 
of a special duty owed to the injured party ... . 
Here, the municipal defendants demonstrated, 
prima facie, that they owed no special duty of 
care to the plaintiff, and the plaintiff failed to raise 
a triable issue of fact in opposition. Therefore, that 
branch of the municipal defendants' motion which 
was for summary judgment dismissing the 
complaint insofar as asserted against them was 
properly granted ... . ... 
  
However, the Supreme Court erred in granting 
that branch of the motion of the defendant FJC 
Security Services, Inc. (hereinafter FJC), which 
was for summary judgment dismissing the 
complaint insofar as asserted against it. Contrary 
to its contention, FJC, a private, for-profit 
contractor of security services, is not entitled to 
governmental immunity ... . In addition, the 
plaintiff is a third-party beneficiary of the contract 
between FJC and DHS. The provisions of the 
contract between FJC and DHS unequivocally 
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express an intent to confer a direct benefit on the 
homeless clients in residence at the City shelter, 
such as the plaintiff, to protect them from physical 
injury. Thus, in order to prevail on its motion for 
summary judgment, FJC was required to 
demonstrate, prima facie, that there were no 
triable issues of fact as to whether it was 
negligent in the performance of its duties, or that 
the assault on the plaintiff was not a reasonably 
foreseeable consequence of any breach of its 
duties ... .  FJC failed to demonstrate either. Clark 
v City of New York, 2015 NY Slip Op 06307, 
2nd Dept 7-29-15 
  

 
NEGLIGENCE/MUNICIPAL 

LAW/GOVERNMENTAL 
IMMUNITY/PLANNING DECISIONS 

  
City Did Not Demonstrate Entitlement to Qualified 
Immunity for a Planning Decision Re: Design of 

Playground Equipment 
  
The Second Department determined questions of fact 
precluded summary judgment in favor of the city in a suit 
stemming from a playground injury. The complaint 
alleged the design of the playground equipment was 
unsafe. The city claimed qualified immunity for liability 
arising from planning decisions. But the city failed to 
demonstrate that it undertook a study which addressed 
the issue at the heart of the case: 
  

Contrary to the City's contention, it failed to 
establish its prima facie entitlement to judgment 
as a matter of law on the basis of qualified 
governmental immunity. While a municipality will 
generally be accorded qualified immunity from 
liability arising out of its planning decisions ... , a 
governmental body may be liable for a planning 
decision when its study is "plainly inadequate or 
there is no reasonable basis for its plan" ... . Here, 
the evidence presented by the City failed to 
establish that it undertook a study which 
entertained and passed on the very same 
question of risk that is at issue in this case ... 
. Moskovitz v City of New York, 2015 NY Slip 
Op 06318, 2nd Dept 7-29-15 

 
 
 
 
 
 
 
 
 

NEGLIGENCE/NOTICE OF DEFECT/LATENT 
DEFECT/CONSTRUCTIVE 

NOTICE/SUMMARY JUDGMENT, 
DEFENDANT’S BURDEN OF PROOF 

  
Failure to Affirmatively Demonstrate When the Area 

Where the Slip and Fall Occurred Was Last 
Inspected and Failure to Affirmatively Demonstrate 

the Condition Was a "Latent Defect" Precluded 
Summary Judgment---Defendants Failed to 
Affirmatively Demonstrate the Absence of 

Constructive Notice of the Condition 
  
The Second Department determined Supreme Court 
properly denied defendants' motion for summary 
judgment in a slip and fall case, in another illustration of 
the need to eliminate every possible theory of recovery 
in order to be awarded summary judgment.  Here it was 
alleged plaintiff slipped and fell on a loose piece of slate. 
Defendants demonstrated the absence of actual notice, 
but did not present evidence of when the area was last 
inspected prior to the fall and did not demonstrate the 
defect was "latent" (which would have demonstrated the 
absence of constructive notice): 
  

"To constitute constructive notice, a defect must 
be visible and apparent and it must exist for a 
sufficient length of time prior to the accident to 
permit [the defendants] to discover and remedy it" 
... . "When a defect is latent and would not be 
discoverable upon a reasonable inspection, 
constructive notice may not be imputed" ... . In 
demonstrating that it lacked constructive notice of 
a visible and apparent defect, "the defendant 
must offer some evidence as to when the area in 
question was last cleaned or inspected relative to 
the time when the plaintiff" slipped and fell ... . 
  
Here, the deposition testimony ... established, 
prima facie, that the defendants did not create or 
have actual notice of the allegedly loose piece of 
slate on the slate stone landing which allegedly 
caused the plaintiff Patrick Bergin to fall ... . 
However, in the absence of any evidence as to 
when the defendants last inspected the landing 
before the accident ..., or that the allegedly loose 
piece of slate on the landing was a latent defect 
that could not have been discovered upon a 
reasonable inspection ... , the defendants failed to 
establish, prima facie, that they lacked 
constructive notice of the allegedly loose piece of 
slate on the landing ... . Bergin v Golshani, 2015 
NY Slip Op 06103, 2nd Dept 7-15-15 
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NEGLIGENCE/MUNICIPAL LAW/WRITTEN 
NOTICE REQUIREMENT RE: DEFECT 

CAUSING SLIP AND FALL 
  

Failure to Construct a Concrete Pad at a Bus Stop 
Does Not Constitute "Affirmative Negligence" On the 

Part of the City---Written Notice Requirement 
Applied 

  
The Second Department determined the city's failure to 
install a concrete pad for a bus stop was not the kind of 
"affirmative negligence" for which prior written notice of a 
defect is not required.  

  
"Prior written notice of a defect is a condition 
precedent which a plaintiff is required to plead 
and prove to maintain an action against the City" 
... . The two recognized exceptions to the prior 
written notice requirement are where the defect or 
hazard results from an "affirmative act of 
negligence" by the municipality, or a special use 
by the municipality that conferred a special benefit 
from it ... . Only when one of these exceptions 
applies is the written notice requirement obviated 
... . 
  
The plaintiff's contention that the City failed to 
install a concrete bus pad, resulting in the 
formation of a physical defect in the roadway 
which caused her to fall, does not amount to an 
"affirmative act of negligence." Thus, the plaintiff's 
claim requires prior written notice pursuant to 
Administrative Code of the City of New York § 7-
201(c) ... . Rodriguez v City of New York, 2015 
NY Slip Op 06324, 2nd Dept 7-29-15 

 
 

NEGLIGENCE/NUISANCE/TRESPASS/ 
INVERSE CONDEMNATION/COURT OF 

CLAIMS/SUBJECT MATTER JURISDICTION 
  

Claims Against the State Based Upon Recurrent 
Flooding Properly In Supreme Court as Opposed to 

the Court of Claims/Criteria for Inverse 
Condemnation of Property Explained (Not Met Here) 
  
The Fourth Department, over a two-justice dissent, 
determined that an action against the state alleging 
recurrent flooding of plaintiffs' property was properly in 
Supreme Court, despite the statutory requirement that 
claims against the state for monetary damages be 
brought in the Court of Claims. The Fourth Department 
held that the state did not demonstrate that the essential 
nature of the claim was to recover money. The Fourth 
Department further determined that the cause of action 
for inverse condemnation was properly dismissed, 
explaining the criteria: 
  

Contrary to defendant's contention, the court 
properly denied that part of its cross motion 
seeking summary judgment dismissing all claims 
for money damages. Although defendant is 
correct that " claims that are primarily against the 
State for damages must be brought in the Court 
of Claims, the Supreme Court may consider a 
claim for injunctive relief as long as the claim is 
not primarily for damages' " (... see Court of 
Claims Act § 9 [2]). "Whether the essential nature 
of the claim is to recover money, or whether the 
monetary relief is incidental to the primary claim, 
is dependent upon the facts and issues presented 
in a particular case" ... . Here, defendant failed to 
establish in support of its cross motion that the 
essential nature of the causes of action for 
negligence, continuing nuisance, and continuing 
trespass is to recover money damages, and thus 
the court properly declined to grant summary 
judgment dismissing those causes of action. 

  
We agree, however, with the further contention of 
defendant that the court erred in denying that part 
of its cross motion seeking summary judgment 
dismissing the cause of action for inverse 
condemnation, and we therefore modify the order 
accordingly. That cause of action alleged that the 
flooding intruded onto plaintiffs' properties and 
interfered with their property rights to such an 
extent that it constituted "a constitutional taking 
requiring [defendant] to purchase the properties 
from plaintiffs." It is well settled that such a "taking 
can consist of either a permanent ouster of the 
owner, or a permanent interference with the 
owner's physical use, possession, and enjoyment 
of the property, by one having condemnation 
powers" ... . "In order to constitute a permanent 
ouster, defendant['s] conduct must constitute a 
permanent physical occupation of plaintiff's 
property amounting to exercise of dominion and 
control thereof' " ... . 

  
Here, defendant met its burden on its cross 
motion with respect to the cause of action for 
inverse condemnation by establishing as a matter 
of law that any interference with plaintiffs' property 
rights was not sufficiently permanent to constitute 
a de facto taking ... . Greece Ridge, LLC v State 
of New York, 2015 NY Slip Op 06072, 4th Dept 7-
10-15 
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NEGLIGENCE/OUT-OF-POSSESSION 
LANDLORD/LANDLORD-TENANT/LEASE 

  
Question of Fact Whether Out-of-Possession 

Landlord Relinquished Control of the Premises to 
the Extent that Its Duty to Maintain the Premises in a 

Reasonably Safe Condition Was Extinguished---
Lease Allowed Landlord to Reenter to Inspect and 

Make Repairs and Improvements 
  
The Second Department determined there were 
questions of fact whether an out-of-possession landlord 
(Marphil Realty) was liable for a dangerous condition 
(resulting in a fire). The lease gave the landlord the right 
to reenter during usual business hours in order to 
inspect the premises and to make repairs and 
improvements. Therefore there was a question of fact 
whether the landlord had relinquished complete control 
over the property such that its duty to maintain the 
property in a reasonably safe condition was 
extinguished: 
  

"Generally, a landowner owes a duty of care to 
maintain his or her property in a reasonably safe 
condition" ... . "That duty is premised on the 
landowner's exercise of control over the property, 
as the person in possession and control of 
property is best able to identify and prevent any 
harm to others'" ... . Accordingly, "a landowner 
who has transferred possession and control is 
generally not liable for injuries caused by 
dangerous conditions on the property" ... . 
However, an out-of-possession landlord may be 
liable for injuries occurring on the premises if "it 
has retained control of the premises, is 
contractually obligated to perform maintenance 
and repairs, or is obligated by statute to perform 
such maintenance and repairs" ... . Yehia v 
Marphil Realty Corp., 2015 NY Slip Op 05670, 
2nd Dept 7-1-15 

  
 
 

 NEGLIGENCE/PEDESTRIAN STRUCK BY 
CAR/COMPARATIVE NEGLIGENCE 

  
Pedestrian Struck from Behind Was Not 

Comparatively Negligent as a Matter of Law 
  
The Second Department, over a dissent, determined 
plaintiff pedestrian, who was struck from behind by 
defendant's car, was free from comparative negligence 
as a matter of law and entitled to summary judgment. 
Plaintiff was properly crossing a street and had almost 
reached the other side when defendant, who was 
making a left turn into the street plaintiff was crossing, 
struck plaintiff from behind. Because plaintiff could not 
have seen defendant's car before she was struck, there 
was no possibility she was comparatively negligent: 

  
The deposition testimony of the injured plaintiff 
and a nonparty witness established that prior to 
entering the roadway, the injured plaintiff waited 
for the traffic light controlling the east-west traffic 
on Montauk Highway to turn red, then looked to 
her left and right, and, seeing no cars, started to 
walk southbound across Montauk Highway. The 
testimony further established that the injured 
plaintiff traversed the westbound left-turn lane, 
and while in the eastbound lane of Montauk 
Highway, having almost completed crossing, was 
struck by the defendants' vehicle, which had 
turned left from Keith Lane to proceed east on 
Montauk Highway. Significantly, this testimony 
established that, prior to the impact, Karen Kruse 
(hereinafter the defendant driver), started her 
approach to the point of impact from behind and 
to the right of the injured plaintiff, that is, from 
behind the injured plaintiff's right shoulder and out 
of her view. The defendant driver conceded in her 
deposition testimony that she did not see the 
injured plaintiff prior to impact, despite the fact, 
established by her own testimony, that the injured 
plaintiff was generally in front of her prior to the 
impact. Under these circumstances, the plaintiffs 
established that the defendant driver was 
negligent and that the injured plaintiff was free 
from comparative fault.Castiglione v Kruse, 
2015 NY Slip Op 06306, 2nd Dept 7-29-15 

 

 
  

NEGLIGENCE/REAR-END COLLISIONS 
  

"Conclusory" Allegation Rear-End Collision Was 
Caused by the Sudden Stop of the Lead Vehicle Is 

Not Enough to Defeat Plaintiffs' Summary Judgment 
Motion 

  
Reversing Supreme Court, the Second Department 
determined plaintiffs, who were struck from the rear in a 
vehicle collision, were entitled to summary judgment. A 
"conclusory" allegation by the defendant that plaintiffs' 
vehicle caused the accident by stopping suddenly was 
not enough to defeat the motion.  The court explained 
the relevant law: 
  

"When the driver of an automobile approaches 
another automobile from the rear, he or she is 
bound to maintain a reasonably safe rate of 
speed and control over his vehicle, and to 
exercise reasonable care to avoid colliding with 
the other vehicle" ... .  

  
"A rear-end collision with a stopped or stopping 
vehicle creates a prima facie case of negligence 
against the operator of the rear vehicle, thereby 
requiring that operator to rebut the inference of 
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negligence by providing a nonnegligent 
explanation for the collision"' ... . 

  
A nonnegligent explanation for a rear-end 
collision may include evidence of a sudden stop 
of the lead vehicle ... . However, "vehicle stops 
which are foreseeable under the prevailing traffic 
conditions, even if sudden and frequent, must be 
anticipated by the driver who follows, since he or 
she is under a duty to maintain a safe distance 
between his or her car and the car ahead"... . 
Moreover, "[a] conclusory assertion by the 
operator of the following vehicle that the sudden 
stop of the vehicle caused the accident is 
insufficient, in and of itself, to provide a 
nonnegligent explanation" ... . Brothers v 
Bartling, 2015 NY Slip Op 05630, 2nd Dept 7-1-
15 

  
 

 NEGLIGENCE/REAR-END 
COLLISIONS/DOUBLE-PARKED 

VEHICLE/PROXIMATE CAUSE/CONDITION 
OR OCCASION FOR THE OCCURRENCE OF 

THE ACCIDENT 
  

Defendant Should Have Been Awarded Summary 
Judgment in Rear-End Collision Case---Fact that 

Defendant's Vehicle Was Double-Parked Was Not the 
Cause of the Accident 

  
Reversing Supreme Court, the First Department 
determined the fact that defendant's (Pepsi's) vehicle 
was double-parked did not warrant denial of defendant's 
summary judgment motion. The fact that the vehicle was 
double-parked was merely the condition or occasion for 
the occurrence of the accident, not the cause. Plaintiff's 
claim that sunlight temporarily blinded him did not 
constitute a nonnegligent explanation for his striking the 
rear of the Pepsi vehicle: 
  

In this rear-end collision case, even assuming that 
the Pepsi vehicle, hit from behind, was illegally 
double-parked, that fact, standing alone "does not 
automatically establish that such double-parking 
was the proximate cause of the accident" ... . 
Here, the record shows that the double-parked 
vehicle, given the road conditions at the time of 
the accident, namely, the favorable weather, the 
time of day, and the relatively minimal amount of 
traffic on the road at the time, "merely furnished 
the condition or occasion for the occurrence of the 
event but was not one of its causes" ... . Plaintiff's 
proffered excuse for the accident, that sunlight 
temporary blinded the driver of the rear vehicle, 
does not constitute a nonnegligent explanation for 
the rear-end collision ... . Barry v Pepsi-Cola 
Bottling Co. of N.Y., Inc., 2015 NY Slip Op 06034, 
1st Dept 7-9-15 

 

  
NEGLIGENCE/SIDEWALK SNOW AND 
ICE/ABUTTING PROPERTY OWNERS 

  
The Defendants, Lessees of the Property Abutting 

the Sidewalk, Demonstrated in their Summary 
Judgment Motion that there Was No Statute or 

Ordinance Imposing Liability on Lessees for Failure 
to Clear Snow and Ice from the Sidewalk, But the 

Defendants Did Not Affirmatively Demonstrate They 
Did Not Make the Condition More Hazardous by their 

Snow Removal Efforts---Therefore the Summary 
Judgment Motion Must Be Denied Without 

Reference to the Answering Papers 
  
The Second Department determined defendants, who 
leased the premises abutting a sidewalk in Brooklyn, 
were not entitled to summary judgment dismissing a 
"snow and ice" slip and fall complaint. The defendants 
demonstrated that there was no statute or ordinance 
imposing tort liability. However the defendants failed to 
affirmatively demonstrate that their snow removal efforts 
did not make conditions more hazardous (another 
example of the need for a defendant bringing a summary 
judgment motion to address every possible theory of 
liability): 
  

" The owner or lessee of property abutting a 
public sidewalk is under no duty to remove ice 
and snow that naturally accumulates upon the 
sidewalk unless a statute or ordinance specifically 
imposes tort liability for failing to do so'" ... . "In 
the absence of a statute or ordinance imposing 
tort liability on the lessee, it can be held liable only 
if it, or someone on its behalf, undertook snow 
and ice removal efforts which made the naturally-
occurring conditions more hazardous" ... . 

  
Here, the ... defendants, as lessees of the 
property, established that no statute or ordinance 
imposed tort liability on them (cf. Administrative 
Code of City of NY 7-210 [applicable to owners of 
real property]). However, they failed to make a 
prima facie showing that there were no efforts to 
clear the sidewalk on the date of the injured 
plaintiff's accident or that any snow and ice 
removal efforts undertaken by them or by persons 
on their behalf did not exacerbate the hazardous 
condition which allegedly caused the injured 
plaintiff to fall ... . Forlenza v Miglio, 2015 NY 
Slip Op 05639, 2nd Dept 7-1-15 
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NEGLIGENCE/STRICT PRODUCTS 
LIABILITY/DESIGN DEFECT 

  
Absence of a Safety Device Which Would Reduce 
the Functionality of a Table Saw is Not a Design 

Defect--Criteria Explained 
  
The Second Department determined summary judgment 
should have been granted as a matter of law to the 
manufacturer of a table saw. Plaintiff alleged the 
absence of an interlock device which would not allow the 
saw to operate without a protective guard in place was a 
design defect.  However, it is settled that such an 
interlock device on a table saw renders the saw 
unusable for some cuts and, therefore, the absence of 
the device is not a design defect: 
  

The definition of a design defect, for purposes of 
imposing products liability, is that "if the design 
defect were known at the time of manufacture, a 
reasonable person would conclude that the utility 
of the product did not outweigh the risk inherent in 
marketing a product designed in that manner" ... . 
"This standard demands an inquiry into such 
factors as (1) the product's utility to the public as 
a whole, (2) its utility to the individual user, (3) the 
likelihood that the product will cause injury, (4) the 
availability of a safer design, (5) the possibility of 
designing and manufacturing the product so that it 
is safer but remains functional and reasonably 
priced, (6) the degree of awareness of the 
product's potential danger that can reasonably be 
attributed to the injured user, and (7) the 
manufacturer's ability to spread the cost of any 
safety-related design changes" ... . Liability 
attaches when an analysis of these factors leads 
one to conclude that "the utility of the product did 
not outweigh the risk inherent in marketing" it ... . 
  
An interlock on a table saw, which would prevent 
the operation of the table saw without the guard in 
place, could make the table saw unusable for 
certain cuts, thereby impairing its functionality ... . 
Therefore, a theory of liability based upon an 
allegation that a table saw should have been 
designed with an interlock has been "explicitly 
rejected as a matter of law" ... . Chavez v Delta 
Intl. Mach. Corp., 2015 NY Slip Op 05903, 2nd 
Dept 7-8-15 

 
 

NEGLIGENCE/TORT LIABILITY ARISING 
FROM CONTRACT 

  
Questions of Fact About Defendant's Actual or 

Constructive Notice of Liquid on Floor---Question of 
Fact Whether Contract Food Service Launched and 

Instrument of Harm Such that the Food Service 

Contract Gave Rise to Tort Liability to Plaintiff 
  

The First Department determined summary judgment 
should not have been granted to the defendants in a slip 
and fall case. The complaint alleged that there was liquid 
on the floor of a women's homeless shelter operated by 
defendant Camba.  The complaint further alleged that 
plaintiff frequently observed liquid on the floor after 
defendant food service, Whitson's, delivered prepared 
food. Plaintiff also alleged she had complained about the 
condition to Camba's maintenance staff. The First 
Department found the affidavit of Camba's employee did 
not demonstrate the absence of actual or constructive 
notice (no evidence of the cleaning schedule was 
presented).  The First Department also found there was 
a question of fact whether Whitson's launched an 
instrument of harm, which would support tort liability for 
plaintiff's fall arising from Whitson's food service contract 
with Camba: 
  

Camba failed to make a prima facie showing that 
it lacked constructive notice of the liquid on the 
floor. Although Camba's employee testified that 
she completed her inspection of the building 
about an hour before the accident, and that it was 
her usual custom and practice to pass by the area 
where plaintiff claims she fell, she could not recall 
whether she inspected the accident location itself 
that afternoon when she made her rounds ... . Her 
affidavit stating that she did not observe a slippery 
substance or liquid on the hallway floor during her 
daily rounds did not satisfy Camba's burden of 
showing it had no actual or constructive notice of 
the dangerous condition alleged and that it did not 
exist for a sufficient length of time prior to the 
accident to permit Camba employees to discover 
and remedy it ... . Camba also failed to present 
evidence regarding the shelter's cleaning 
schedule, and Camba's employee lacked 
personal knowledge regarding the shelter's 
maintenance ... . 

  
Even if Camba had met its initial burden, the 
record shows that there exists a question of fact 
as to whether it had notice of a recurring 
condition. Plaintiff's testimony that she frequently 
would see liquid leaking from Whitson's Food's 
delivery crates at the accident location, and that 
she complained to Camba's maintenance staff 
about the liquid, is sufficient to raise a triable 
issue of fact as to a recurring condition ... . 

  
Whitson's Food, which had a contract with Camba 
to provide cooked meals for the shelter, failed to 
make a prima facie showing that it did not launch 
a force or instrument of harm by dropping liquid 
on the floor when it delivered food to the shelter 
on the day of the accident ... . The deposition 
testimony from an employee of Whitson's Food 
was insufficient to show that Whitson's Food did 
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not cause or create the liquid condition, since he 
lacked personal knowledge as to whether the 
floor was clean after Whitson's Food delivered the 
food ... . Jackson v Whitson's Food Corp., 2015 
NY Slip Op 05889, 1st Dept 7-7-15 

 
 

NEGLIGENCE/TORT LIABILITY ARISING 
FROM CONTRACT/ELEVATOR 

MAINTENANCE 
  

Although the Elevator Maintenance Company May 
Have Been Negligent, Under "Espinal," the Company 

Did Not Owe a Duty of Care to the Plaintiff---There 
Was No Evidence the Maintenance Company 
"Launched an Instrument of Harm," the Only 

Available Theory of Liability (Re: Plaintiff) Which 
Could Have Arisen from the Maintenance Contract 

  
The First Department, in a full-fledged opinion by Justice 
Saxe, determined an elevator maintenance company 
(The Elevator Man) did not owe a duty of care to the 
plaintiff who was injured when the elevator free-fell three 
stories in September 2010. The maintenance contract 
with the elevator maintenance company had been 
cancelled for non-payment, but the company had 
subsequently agreed to do, and had done, emergency 
repairs when called to do so. Although there was 
evidence the elevator maintenance company was 
negligent re: repairs done in early 2010, applying the 
"Espinal" criteria, the First Department held there was no 
evidence the maintenance company "launched an 
instrument of harm," the only available theory of liability: 
  

If the issue were limited to whether The Elevator 
Man was negligent, a question of fact would 
preclude summary judgment. However, the issue 
is not that simple. 

  
"Because a finding of negligence must be based 
on the breach of a duty, a threshold question in 
tort cases is whether the alleged tortfeasor owed 
a duty of care to the injured party" (Espinal v 
Melville Snow Contrs., 98 NY2d 136, 138 [2002]). 

  
Where a contractor has entered into a contract to 
render services, it may only be held to have 
assumed a duty of care to nonparties to the 
contract in three situations: 

  
"(1) where the contracting party, in failing 
to exercise reasonable care in the 
performance of his duties, launches a force 
or instrument of harm'; (2) where the 
plaintiff detrimentally relies on the 
continued performance of the contracting 
party's duties and (3) where the contracting 
party has entirely displaced the other 
party's duty to maintain the premises 

safely" (Espinal, 98 NY2d at 140 [internal 
citations omitted]). 

  
To the extent plaintiff relies on the inspection 
performed by The Elevator Man on January 14, 
2010 in which it gave the elevator a "Satisfactory" 
rating, despite a "Cease Use" violation that had 
been issued on November 1, 2009, The Elevator 
Man was subject to the maintenance contract 
then in effect. To the extent plaintiff argues that 
The Elevator Man was negligent in the work it 
performed on May 26, 2010, any duty The 
Elevator Man had toward him could not be based 
on the terminated 2009 maintenance agreement; 
nevertheless, The Elevator Man continued to be 
subject to a more limited contract with the 
manager of the parking facility, in which it agreed 
to respond to emergency calls, upon payment of 
an agreed fee. 
We find the rule set forth in Espinal to apply here. 
It is conceded that of the three possibilities listed 
in Espinal, only the first could provide a basis for 
liability to plaintiff: "where the contracting party, in 
failing to exercise reasonable care in the 
performance of his duties, launches a force or 
instrument of harm'" (id. at 140). However, even 
accepting for purposes of this analysis that The 
Elevator Man negligently inspected the elevator 
on January 14, 2010 and negligently failed to 
correctly assess the condition of the elevator and 
necessary repair on May 26, 2010, it cannot be 
said to have launched a force or instrument of 
harm. That is, in failing to correctly inspect or 
repair the elevator, it did not create or exacerbate 
an unsafe condition. Medinas v MILT Holdings 
LLC, 2015 NY Slip Op 06044, 1st Dept 7-9-15 

 
 

NEGLIGENCE/TORT LIABILITY ARISING 
FROM CONTRACT/LIABILITY OF 

ELECTRICITY SUPPLIER/APARTMENT 
COOPERATIVE/CAUSE OF SLIP AND FALL 

UNKNOWN 
  
Electricity-Supplier (Con Edison) Did Not Owe a Duty 

of Care to a Shareholder in an Apartment 
Cooperative Who Fell in a Common Area During a 
Power Outage/Plaintiff's Lack of Knowledge of the 

Cause of His Fall Was Fatal to the Lawsuit 
  
The Second Department determined the electricity-
supplier, Con Edison, did not owe a duty of care to 
plaintiff, a shareholder in an apartment cooperative, who 
fell in a common area of the building during a power 
outage. In addition, the plaintiff's lack of knowledge re: 
the cause of his fall was fatal to the lawsuit: 
  

The Court of Appeals has held that an 
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electricity-supplying utility "is not answerable to 
the tenant of an apartment building injured in a 
common area as a result of [the utility's] 
negligent failure to provide electric service as 
required by its agreement with the building 
owner" (Strauss v Belle Realty Co., 65 NY2d 
399, 405; see Milliken & Co. v Consolidated 
Edison Co. of N.Y., 84 NY2d 469). Contrary to 
the plaintiffs' contention, the injured plaintiff's 
status as a shareholder in the cooperative 
corporation that owned the building did not make 
him a party to the contract with Con Edison, 
such that Con Edison owed him a duty of care... 
. * * * 

  
"[A] plaintiff's inability to identify the cause of the 
fall is fatal to the cause of action, because a 
finding that the defendant's negligence, if any, 
proximately caused the plaintiff's injuries would 
be based on speculation" ... . Here, the injured 
plaintiff testified at his deposition that he did not 
know why he fell, did not know whether he 
tripped or slipped, and had no memory of the 
fall. When he was asked if he knew why he fell, 
the injured plaintiff testified: "That's speculation. 
I don't know." In addition, the building 
defendants submitted the deposition testimony 
of two witnesses who stated that the injured 
plaintiff appeared to be intoxicated at the time of 
the accident. Thus, the building defendants 
demonstrated that it was just as likely that the 
accident was caused by some factor other than 
poor lighting conditions in the stairwell, such as 
a misstep, a loss of balance, or intoxication, and 
thus "any determination by the trier of fact as to 
causation would be based upon sheer 
conjecture" ... . O'Connor v Metro Mgt. Dev., 
Inc., 2015 NY Slip Op 05921, 2nd Dept 7-8-15 

 
 

NEGLIGENCE/WRONGFUL 
DEATH/COLLATERAL ESTOPPEL BASED 
UPON CRIMINAL CONVICTION/ASSAULT 

BY PATRON, LIABILITY FOR/CIVIL 
PROCEDURE/UNSIGNED DEPOSITION 

TRANSCRIPTS 
  

With Regard to the Suit Against the Perpetrator, 
Perpetrator's Criminal Conviction Barred Relitigation 

in the Wrongful Death Case Stemming from a 
Stabbing Outside Defendant Bar/With Regard to the 

Suit Against Defendant Bar, Questions of Fact 
Raised About the Foreseeability of the Attack, the 

Proximate Cause of the Injury, and the Adequacy of 
Defendant Bar's Security Measures 

  
The Second Department determined plaintiff's 
decedent's estate was entitled to summary judgment 

against the defendant, Taylor, who stabbed plaintiff's 
decedent outside a bar both had just left. Taylor had 
pled guilty to manslaughter and waived the justification 
defense. Taylor was therefore collaterally estopped from 
relitigating the issue in the civil proceeding. Questions of 
fact about the foreseeability of the stabbing, the 
proximate cause of the incident and the adequacy of 
security precluded summary judgment re: the liability of 
the bar defendants. The Second Department noted that 
Supreme Court should have overlooked the fact that the 
depositions submitted in motion practice were unsigned 
(a basis for Supreme Court's denial of requested relief). 
No party raised the "unsigned deposition" issue and it 
amounted to only a minor irregularity: 
  

"Where a criminal conviction is based upon facts 
identical to those in a related civil action, the 
plaintiff in the civil action can successfully invoke 
the doctrine of collateral estoppel to bar the 
convicted defendant from relitigating the issue of 
liability" ... . "The doctrine applies whether the 
conviction results from a plea or a trial" ... . "The 
party seeking the benefit of collateral estoppel 
bears the burden of proving that the identical 
issue was necessarily decided in the prior 
proceeding, and is decisive of the present action" 
... . "The party against whom preclusion is sought 
bears the burden of demonstrating the absence of 
a full and fair opportunity to contest the prior 
determination" * * * 
  
"A possessor of real property is under a duty to 
maintain reasonable security measures to protect 
those lawfully on the premises from reasonably 
foreseeable criminal acts of third parties" ... . "To 
establish foreseeability, there is no requirement 
that the past experience of criminal activity be of 
the same type as that to which the plaintiff was 
subjected, but the criminal conduct at issue must 
be shown to be reasonably predictable based on 
prior occurrences of the same or similar criminal 
activity at a location sufficiently proximate to the 
subject location" ... . Here, the plaintiff met her 
prima facie burden of establishing her entitlement 
to judgment as a matter of law against [the bar 
defendants]. In opposition, the [bar defendants] 
raised a triable issue of fact on behalf ... as to the 
issue of foreseeability, whether the decedent's 
own conduct preceding the stabbing was a 
proximate cause of his injuries, and whether the 
... security measures were adequate ... . Hartman 
v Milbel Enters., Inc., 2015 NY Slip Op 06314, 
2nd Dept 7-29-15 
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PUBLIC TRUST DOCTRINE 
 
 

PUBLIC TRUST DOCTRINE/MUNICIPAL 
LAW/PUBLIC PARKLANDS/STATUTORY 

INTERPRETATION/NYC ADMINISTRATIVE 
CODE/ENVIRONMENTAL LAW 

  
Under the Public Trust Doctrine, Only the Uses of 
the Dedicated Parkland Which Were Contemplated 

by the Relevant Provisions of the NYC 
Administrative Code Are Allowed---The Code 

Provisions Authorized Construction of Facilities 
Directly Related to Shea Stadium (Now Demolished)-

--Under Standard Rules of Statutory Construction, 
the Meaning of the Code Provisions Cannot Be 

Stretched to Allow the Construction of a Shopping 
Mall 

  
The First Department, in a full-fledged opinion by Justice 
Mazzarelli, determined that provisions of the NYC 
Administrative Code could not be interpreted to allow the 
construction of a shopping mall in the area where Shea 
Stadium once stood. Rather the code provisions allowed 
only construction which was relevant to the stadium. 
Under the public trust doctrine only the uses of the 
dedicated parkland contemplated by the code provisions 
were authorized 
  

This dispute turns on whether the plain language 
of Administrative Code § 18-118 compels a 
narrow use of the parkland in question such that 
any additional construction on it must be directly 
related to a stadium, or whether any such 
construction on the parkland must only be related 
to one of the purposes delineated in § 18-118(b). 
The proper interpretation of the statute is critical 
in this case, because, under the public trust 
doctrine, dedicated park areas in New York are 
impressed with a public trust for the benefit of the 
people of the State, and their "use for other than 
park purposes, either for a period of years or 
permanently, requires the direct and specific 
approval of the State Legislature, plainly 
conferred" ... . Stated differently, parkland may be 
alienated or leased for non-park purposes as long 
as authorized by the legislature ..., and the 
"legislative authority required to enable a 
municipality to sell its public parks must be plain" 
... . * * * 
  
... [T]he public trust doctrine is clear that any 
alienation of parkland must be explicitly 
authorized by the legislature. No reasonable 
reading of Administrative Code section 18-118 
allows for the conclusion that the legislature in 

1961 contemplated, much less gave permission 
for, a shopping mall, unrelated to the anticipated 
stadium, to be constructed in the Park. Further, it 
is simply not in our power to set the doctrine 
aside, no matter how worthy a proposed use of 
parkland may be. Here, while there is a legislative 
mandate for the use of the Park, that mandate 
does not encompass the use proposed by 
respondents. Matter of Avella v City of New 
York, 2015 NY Slip Op 05790, 1st Dept 7-2-15 

  
 

REAL ESTATE 
 

 REAL ESTATE/BROKERAGE COMMISSION 
  

Broker Entitled to a Commission Despite 
Purchaser's Wish Not to Work with the Broker Any 

Further 
  
The Second Department determined a broker who had 
negotiated extensively on behalf of the purchaser, but 
was not named as a broker entitled to a commission in 
the operative contract (because the purchaser did not 
want to work with that broker any further), was entitled to 
a commission. The court explained the relevant law: 
  

In order to recover a real estate brokerage 
commission, a broker must establish: (1) that it is 
duly licensed, (2) that it had a contract, express or 
implied, with the party to be charged with paying 
the commission, and (3) that it was the procuring 
cause of the transaction . "To establish that a 
broker was the procuring cause of a transaction, 
the broker must establish that there was a direct 
and proximate link, as distinguished from one that 
is indirect and remote, between the bare 
introduction and the consummation" ... . Sholom 
& Zuckerbrot Realty, LLC v Gallant, 2015 NY Slip 
Op 06231, 2nd Dept 7-22-15 

 
 

 REAL ESTATE/CONTRACT LAW/TIME-IS-
OF-THE-ESSENCE 

  
Purchase Contract Properly Converted to a "Time Is 

of the Essence" Contract 
  
In affirming the judgment awarded plaintiff in this breach 
of contract action, the Third Department noted that a 
"non time of the essence" real estate purchase contract 
can be converted to a "time of the essence" contract by 
giving the buyer clear, unequivocal notice and a 
reasonable time to perform, as was done by the seller 
here. 12 Baker Hill Rd., Inc. v Miranti, 2015 NY Slip 
Op 06400, 3rd Dept 7-30-15 
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REAL PROPERTY 
 
 

REAL PROPERTY/DEED, TRANSFER 
OF/DEED, HELD IN ESCROW/ESCROW 

CONDITIONS/TRANSFER OF 
OWNERSHIP/NEGLIGENCE 

  
Property Was Not Transferred Until Escrow 

Conditions Were Met---Appellant Did Not Own the 
Building Where Plaintiff Slipped and Fell Because 
the Escrow Conditions Were Not Met and the Deed 
Was Not Released from Escrow Until the Day After 

the Slip and Fall 
  
Reversing Supreme Court, the Second Department 
determined appellant did not own the property on the 
day plaintiff slipped and fell. The "preclosing" on the sale 
of the property to appellant took place on the day of the 
accident. But the deed was held in escrow until the 
escrow conditions were met on the day following the 
accident. Therefore the property was not transferred to 
the appellant until the day after the accident: 
  

"When a deed is delivered to be held in escrow, 
the actual transfer of the property does not occur 
until the condition of the escrow is satisfied and 
the deed is subsequently delivered to the grantee 
by the escrow agent"... . Here, the appellant 
established its prima facie entitlement to judgment 
as a matter of law by submitting proof that the 
actual transfer of the property to the appellant did 
not occur until the conditions of the escrow were 
satisfied and the deed was thereafter released by 
the escrow agent on [the day after the accident]. 
As a result, the appellant demonstrated that it did 
not own or otherwise control the subject property 
on the date of the plaintiff's alleged accident ... 
. Camac v 550 Realty Hgts., LLC, 2015 NY Slip 
Op 05631, 2nd Dept 7-1-15 
  

 
REAL PROPERTY/DEEDS/MAINTENANCE 

AGREEMENT RUNS WITH THE 
LAND/SMALL CLAIMS COURT, APPELLATE 

REVIEW OF/APPEALS 
  

The Third Department held small claims court had 
properly determined an agreement to maintain a 
driveway on a right-of-way passing through the grantor's 
front parcel to the grantee's rear parcel ran with the land. 
The Third Department noted its review of small claims 
court rulings is confined to whether "substantial justice" 
was done according to the rules and principals of 
substantive law. Small claims court correctly held that 

the original parties to the property transfer intended the 
maintenance agreement to run with the land and that the 
agreement "touches and concerns" the land.  Therefore 
the defendant, the subsequent purchaser of the rear 
parcel, was bound by the maintenance agreement: 
  

"Appellate review of small claims is limited to 
determining whether 'substantial justice has not 
been done between the parties according to the 
rules and principles of substantive law'" ... . 
Accordingly, this Court will overturn such a 
decision only if it is clearly erroneous ... . As 
relevant here, to establish that the 1982 
agreement ran with the land and was binding on 
defendants, plaintiff was required to establish that 
"(1) the grantor and grantee intended the 
[agreement] to run with the land, (2) there is 
privity of estate between the parties to the current 
dispute, and (3) the [agreement] touches and 
concerns the land" ... . * * * 
  
...[A]n agreement touches and concerns the land 
"if it affects the legal relations — the advantages 
and the burdens — of the parties to the 
[agreement], as owners of particular parcels of 
land and not merely as members of the 
community in general"... . Pugliatti v Riccio, 
2015 NY Slip Op 06398, 3rd Dept 7-30-15 

 
 

REAL PROPERTY/DEEDS/RESTRICTIVE 
COVENANTS/REVERSIONARY 

INTEREST/PUBLIC TRUST 
DOCTRINE/STATE ENVIRONMENTAL 

QUALITY REVIEW ACT 
(SEQRA)/ENVIRONMENTAL 

LAW/MUNICIPAL LAW/VILLAGE LAW 
  

Original Grantor Has the Power to Remove 
Restrictive Covenants from a Deed/Land Conveyed 

for Public Use Which Is Subject to a Condition 
Subsequent (Here a Reversionary Interest in the 

Deed) Is Not Covered by the Public Trust Doctrine 
(Legislative Approval for Conveyance for Private 

Use Not Required) 
  
The Second Department upheld an agreement to 
remove restrictive covenants from a deed, allowing the 
village to which the property had been conveyed to 
retain the property free and clear from restrictions. The 
deed to the village from the Ortenbergs (husband and 
wife) included a covenant that the property would remain 
in its natural state for public purposes for the life of the 
village.  If the village ceased maintaining the property in 
a natural state, or if the village ceased to exist, the 
property reverted to the Ortenbergs, their heirs and 
assigns. After Mrs. Ortenberg died, Mr. Orternberg 
entered an agreement with the village to remove the 
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restrictive covenants. The petitioners, owners of 
contiguous land, brought an Article 78 petition arguing 
that the agreement violated the public trust doctrine 
which requires the approval of the New York State 
Legislature before the land held for public use could be 
converted to private use.  The Second Department noted 
that the public trust doctrine does not apply to land 
conveyed for public use subject to a condition 
subsequent (the reversionary interest). The court also 
noted that the agreement was not subject to the State 
Environmental Quality Review Act (SEQRA): 
  

Ortenberg, as the grantor, had the authority to 
release the Village from its obligation to perform 
the conditions in the deed and thereupon waive 
and terminate his reversionary interest (... see a... 
EPTL 6-5.1). Moreover, the Village was not 
required to obtain the approval of the New York 
State Legislature before mutually rescinding the 
underlying agreement with Ortenberg. Under the 
public trust doctrine, "a municipality, without 
specific legislative sanction, may not permit 
property acquired or held by it for public use to be 
wholly or partly diverted to a possession or use 
exclusively private" ..., but this doctrine is 
inapplicable to property which is subject to a 
reversionary interest ... . Where "the land 
acquired by the [municipality] for public . . . 
purposes was conveyed subject to a condition 
subsequent it is not under the control of the 
Legislature" ... . Matter of Rappaport v Village of 
Saltaire, 2015 NY Slip Op 06246, 2nd Dept 7-22-
15 

  
 
 

REAL PROPERTY/REAL PROPERTY 
ACTIONS AND PROCEEDINGS LAW 

(RPAPL)/COTENANCY/OUSTER/ADVERSE 
POSSESSION 

  
Cotenant's Exclusive Possession and Payment of 

Taxes and Maintenance Costs, Standing Alone, Are 
Not Enough to Establish Adverse Possession As 

Against a Cotenant/Criteria for Ouster of Cotenant 
Not Met 

  
The Third Department determined that the motion to 
dismiss for failure to state a cause of action was properly 
granted. A cotenant who had resided at the property, 
maintained the property, and paid the taxes for over two 
decades, brought an action seeking exclusive ownership 
based upon ouster of defendant cotenant and/or adverse 
possession. Neither the complaint nor plaintiff's 
submissions established the statutory criteria for ouster 
or adverse possession (Real Property Actions and 
Proceedings Law [RPAPL] 541) . There was no 
unequivocal expression by the possessory cotenant that 
the property was being adversely possessed, and the 

inclusion of the defendant cotenant's name on a property 
insurance policy belied adverse possession. The court 
noted that exclusive possession and payment of 
maintenance expenses by a cotenant, standing alone, 
do not establish adverse possession: 
  

The law that would have provided ... plaintiff a 
valid legal claim with regard to the underlying 
property dispute is RPAPL 541, which provides 
that, "[w]here the relation of tenants in common 
has existed, the occupancy of one tenant . . . is 
deemed to have been the possession of the 
other, notwithstanding that the tenant so 
occupying the premises . . . has claimed to hold 
adversely to the other. But this presumption shall 
cease after the expiration of ten years of 
continuous exclusive occupancy by such tenant, . 
. . or immediately upon an ouster by one tenant of 
the other and such occupying tenant may then 
commence to hold adversely to his [or her] 
cotenant." It is well settled that, "absent ouster, 
the period required by RPAPL 541 is 20 years of 
continuous exclusive possession before a 
cotenant may be said to acquire full title by 
adverse possession" ... . 

  
We reject plaintiff's contention that she and 
Lindine ever ousted defendant or defendant's 
parents from the property. An ouster will not be 
deemed to have occurred unless the possessory 
cotenant, either through words or actions, 
unequivocally expresses to the nonpossessory 
cotenant that the property is being adversely 
possessed ... . * * * 

  
Plaintiff alternatively contends that, even if no 
ouster has been established, she and Lindine 
adversely possessed the property, given their 
exclusive use of it for more than two decades 
(see RPAPL 541). In support of this argument, 
plaintiff emphasizes that she and Lindine paid all 
taxes and expenses for the property, and made 
all necessary repairs to its structural 
improvements. Defendant never visited the 
property during the years that plaintiff and Lindine 
lived there permanently and defendant's parents, 
it is claimed, only did so twice. Even accepting 
these allegations as true, "exclusive possession 
and the payment of maintenance expenses by a 
[possessory] cotenant are[, standing alone,] 
insufficient to establish a claim of right for 
purposes of adverse possession as against a 
cotenant" ... .Lindine v Iasenza, 2015 NY Slip Op 
06275, 3rd Dept 7-23-15 
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REAL PROPERTY TAX LAW 
 
  

REAL PROPERTY TAX LAW/ASSESSED 
VALUE OF PROPERTY/WEIGHT OF THE 

EVIDENCE REVIEW/APPEALS 
  

Trial Judge's Acceptance of Petitioner's Expert's 
Valuation of the Property Was Against the Weight of 
the Evidence---the Actual Purchase Price in a Recent 
Sale and the Actual Rent Should Have Been Part of 

the Analysis 
  
The Fourth Department, over a dissent, determined that 
the trial judge's findings re: the assessed value of a retail 
property (for property tax purposes) were against the 
weight of the evidence. Specifically, the trial judge 
accepted the petitioner's (Rite Aid's) expert's valuation 
which failed to take into account the actual price paid in 
a recent arm's-length sale of the property, comparable 
sales, the actual rent (negotiated at arm's length) and 
comparable rentals: 
   

... [A]n appellate court is empowered to make new 
findings of value where the trial court " has failed 
to give to conflicting evidence the relative weight 
which it should have' " ..., giving due deference to 
the trial court's power to resolve credibility issues 
by choosing among conflicting expert opinions ... . 

  
It is well settled that real "[p]roperty is assessed 
for tax purposes according to its condition [and 
ownership] on the taxable status date, without 
regard to future potentialities or possibilities and 
may not be assessed on the basis of some use 
contemplated in the future" ... . Although several 
methods of valuing real property are acceptable, 
"the market value method of valuation is preferred 
as the most reliable measure of a property's full 
value for assessment purposes" ..., because 
"[t]he best evidence of value, of course, is a 
recent sale of the subject property between a 
seller under no compulsion to sell and a buyer 
under no compulsion to buy" ... . A recent sale 
has been characterized as evidence of the 
"highest rank" in determining market value ... . 
The scope of a "market" need not be limited to the 
locale of the subject property and, depending on 
the nature of the use, it may encompass national 
and/or international buyers and sellers ... . * * * 
  
... [W]e conclude that the failure of petitioner's 
expert to use the recent sale of the subject 
property as well as readily available comparable 
sales of national chain drugstore properties in the 
applicable submarket as evidence of value 
demonstrates the invalidity of the expert's 
conclusion with respect to the sales comparison 

valuation ... . We further conclude that the use of 
sales not comparable to the subject and outside 
of the applicable market should have been 
rejected by the court as unreliable ... . Moreover, 
the failure of petitioner's expert to use the actual 
rent, negotiated at arm's length and without 
duress or collusion, as well as the failure to use 
similar rental comparables from the applicable 
market as evidence of value, demonstrates the 
invalidity of the expert's conclusions using the 
income capitalization method ... . Matter of Rite 
Aid Corp. v Haywood, 2015 NY Slip Op 06049, 
4th Dept 7-10-15 

  
Similar issues and result in Matter of Rite Aid Corp. v 
Huseby, 2015 NY Slip Op 06051, 4th Dept 7-10-15 

 

 
REAL PROPERTY TAX LAW/MUNICIPAL 
LAW/VILLAGE LAW/MUNICIPAL LAND 

DEDICATED TO PUBLIC USE 
  

Village Did Not Have Authority to Sell Village Land 
Dedicated to Public Use (Public Roads) to Satisfy 

Property Tax Liens 
  
The Second Department determined the village did not 
have the authority under the Real Property Tax Law 
(RPTL) to sell land dedicated to public use (dedicated 
public streets) to satisfy property tax liens: 
  

... [W]hile RPTL [Real Property Tax Law] 995 
allows a municipality to consent to the sale of 
property to satisfy a tax lien, not all property 
owned by a municipality is freely alienable. As 
relevant here, a municipality holds the fee of 
dedicated public streets in trust for the public ..., 
and may not convey such a fee unless there is 
specific legislative authorization permitting it, or 
the parcel's use as a dedicated public street has 
been discontinued... . 

  
RPTL 995 did not provide the Village with that 
specific authorization. The statute only authorizes 
petitions to collect "validly levied or charged" 
taxes (RPTL 995). Since the Legislature limited 
the application of the statute in that way, it did not 
contemplate that municipally owned property held 
for public use, which is exempted from taxation by 
RPTL 406(1), would be subject to an enforcement 
proceeding under RPTL 995, or that such 
property would be sold by a municipality at public 
auction in reliance on section 995, in satisfaction 
of a claim for such taxes (see McKinney's Cons 
Laws of NY, Book 1, Statutes § 222). Contrary to 
the Village's contention, Village Law § 1-102 
likewise did not provide the specific authorization 
necessary for the Village to sell a dedicated public 
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road. Matter of AJM Capital II, LLC v 
Incorporated Vil. of Muttontown, 2015 NY Slip 
Op 06335, 2nd Dept 7-29-15 

 
 

RECUSAL (JUDGES) 
 

RECUSAL (JUDGES)/CONTRACT LAW 
  

Judge's Failure to Recuse Himself Was an Abuse of 
Discretion/Plaintiffs' Failure to Comply with a 

Condition Precedent Mandated Summary Judgment 
to Defendants 

  
The Third Department determined the judge hearing a 
case concerning the construction of a casino and resort 
should have recused himself. The judge's wife was in 
the county legislature and had voiced support of 
defendants' position. In his decision granting summary 
judgment to the defendants, the judge stated to do 
otherwise would "violate public policy," an issue which 
was not properly part of the case before him. However, 
the Third Department went on to consider the merits of 
the case. Plaintiffs' failure to meet a condition precedent 
(concerning the financing of the project) by the specified 
date was an unambiguous breach of the contract, 
mandating summary judgment in favor of the 
defendants: 
  

Considering the irrelevancy of [the judge's] 
comments to the issues before the court and the 
parallels between them and the public comments 
of [his wife] in support of [defendants'] casino 
proposal, [the judge's] inclusion of such inherently 
legislative and policy considerations as a basis for 
his order displays a striking lack of "sensitivity to 
the aroma of favoritism [that] such a favorable 
disposition could engender" ... . Under the 
circumstances, it seems to us that [the judge] 
should have recognized that this was a situation 
in which his "impartiality might reasonably be 
questioned" (22 NYCRR 100.3 [E] [1]), and, 
therefore, we must conclude that his failure to 
recuse himself constituted a clear abuse of 
discretion ... . Concord Assoc., L.P. v EPT 
Concord, LLC, 2015 NY Slip Op 06393, 3rd 
Dept 7-30-15 

 

 
 
 
 
 

STRICT PRODUCTS LIABILITY 
 

STRICT PRODUCTS LIABILITY/DOCTRINE 
OF ALTERNATIVE LIABILITY 

  
Where Plaintiff Does Not Know Which of Two 

Defendants Distributed the Product Which Caused 
the Injury, the Doctrine of Alternative Liability 

Applies---Doctrine Explained 
  
The Second Department determined the doctrine of 
alternative liability applied to a strict products liability 
case where it was not possible for the plaintiff to 
determine which of two defendants distributed the 
product. The doctrine places the burden on the 
defendants to demonstrate which of them distributed the 
product, and if that is not possible, the two defendants 
would be jointly and severally liable: 
  

Generally, a plaintiff seeking to recover for injuries 
sustained due to the use of a product is required 
to prove that it was the defendant who placed the 
product that injured him or her into the stream of 
commerce ... . However, the doctrine of 
alternative liability is "available in some personal 
injury cases to permit recovery where the precise 
identification of a wrongdoer is impossible" ... . 

  
Under that doctrine, where the conduct of two or 
more defendants is tortious, and " it is proved that 
harm has been caused to the plaintiff by only one 
of them, but there is uncertainty as to which one,'" 
the burden is placed on those defendants to 
prove that they did not cause the harm ... . If the 
defendants cannot meet that burden, they are 
jointly and severally liable ... . "Recovery under an 
alternative liability theory requires joinder of all the 
parties who could have been responsible for a 
plaintiff's injuries" ... . Silver v Sportsstuff, Inc., 
2015 NY Slip Op 06232, 2nd Dept 7-22-15 
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TAX LAW 
 

TAX LAW/MANUFACTURING TAX 
CREDITS/POLLUTION TAX 

CREDITS/PREEMPTION/ADMINISTRATIVE 
LAW 

  
Conversion of Water to Steam and Steam to Water 

Did Not Constitute a Manufacturing Process---
Therefore Petitioner Was Not Entitled to 

Manufacturing Tax Credits in Connection with the 
Operation of Its "Boiling Water" Nuclear Power 

Facilities---The Certification Prerequisite for 
Pollution Tax Credits Is Not Preempted by Federal 

Law which Regulates the Construction and 
Operation of Nuclear Power Facilities 

  
The Third Department, in a full-fledged opinion by 
Justice Garry, determined that petitioner, the owner of 
two nuclear power plants, was not entitled to 
manufacturing tax credits or pollution tax credits under 
the Tax Law. The production of electricity is specifically 
excluded from the range of "manufacturing" for which 
manufacturing credits are available. The petitioner 
argued that the water which is turned into steam and 
then back into water (to operate the turbines) constituted 
a manufacturing process within the meaning of the Tax 
Law. The Third Department disagreed, describing the 
process as recycling, not manufacturing. The pollution 
tax credits are available only to facilities certified by the 
Department of Environmental Conservation as compliant 
with state environmental, public health and sanitary 
rules. Petitioner's facilities were not so certified. The 
Third Department determined that the state certification 
requirement was not preempted by federal law, which 
exclusively regulates the construction and operation of 
nuclear power facilities, because tax credits do not 
regulate the construction or operation of such facilities. 
Petitioner was not, therefore, entitled to pollution tax 
credits. With regard to the manufacturing tax credits, the 
court explained: 
  

Manufacturing is defined as "the process of 
working raw materials into wares suitable for use 
or which gives new shapes, new quality or new 
combinations to matter which already has gone 
through some artificial process by the use of 
machinery . . . and other similar equipment" (Tax 
Law former § 210 [12] [b] [ii] [A]), and 
"'processing' speaks to an industrial activity 
related to manufacturing" ... . Here, the water that 
is converted to steam by petitioner's assets is 
then converted back to its original form as water 
and then to steam again in an ongoing, 
continuous cycle that makes no permanent 
change in the water and yields no final product. 
This is more akin to recycling than to 
manufacturing. On these facts, we cannot find it 

irrational for the Tribunal to conclude that the 
claimed assets were not principally engaged in 
producing any tangible property other than 
electricity ... . Petitioner has neither established 
that its interpretation of the governing statute is 
the only reasonable construction nor that the 
Tribunal's interpretation was "irrational or 
unreasonable"...  and, thus, has not shown that 
the Tribunal's determination that it is ineligible for 
the manufacturing tax credits should be reversed. 
Matter of Constellation Nuclear Power Plants 
LLC v Tax Appeals Trib. of the State of N.Y., 
2015 NY Slip Op 06183, 3rd Dept 7-16-15 

 

 

TAX LAW/PAYMENT IN LIEU OF TAXES 
(PILOT) AGREEMENT/QUALIFIED EMPIRE 

ZONE ENTERPRISE (QEZE)/TAX 
CREDITS/REAL PROPERTY 

TAX/STATUTORY INTERPRETATION 
  

Parent Corporation Not Entitled to Qualified Empire 
Zone Enterprise (QEZE) Property Tax Credits 

Because a Related But Separate Entity Did Not Make 
Payments Required by Its "Payment In Lieu of 

Taxes" (PILOT) Agreement 
  
With regard to a building in the City of Rochester, the 
Third Department determined a parent corporation was 
not entitled to Qualified Empire Zone Enterprise (QEZE) 
tax credits because a related but separate limited 
partnership, Rochwil, did not make payments required 
by its "payment in lieu of taxes" (PILOT) agreement. 

  
The primary issue presented in this proceeding is 
whether petitioner could claim a refund for unused 
QEZE real property tax credits that were reported 
by its subsidiary based on its partnership interest 
in Rochwil for PILOT payments that were not 
made. As the taxpayer seeking a tax credit, 
petitioner "bears the burden of establishing that 
such credit is unambiguously set forth in the 
statute" ... . To meet this burden, petitioner must 
show that its "interpretation of the statute is not 
only plausible, but also that it is the only 
reasonable construction" ... . 

  
We cannot conclude that petitioner met its burden 
here. As a QEZE, Rochwil was entitled to a credit 
for eligible real property taxes (see Tax Law 
former § 15 [a]), and it is not disputed that 
petitioner was entitled to seek such credit against 
its corporate franchise taxes during the years at 
issue (see Tax Law former § 210 [27]). As 
relevant to this dispute, the term "eligible real 
property taxes" includes both "taxes imposed on 
real property which is owned by the QEZE . . . 
provided such taxes become a lien on the real 
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property" and "[PILOT payments] made by the 
QEZE to . . . a public benefit corporation" (Tax 
Law former § 15 [e]). Contrary to petitioner's 
claim, the plain and unambiguous language of the 
statute provides that real property taxes imposed 
are distinct from PILOT payments made, and 
where, as here, a QEZE does not own the 
property but is instead subject to a PILOT 
agreement with the property owner, the PILOT 
payments must be made in order to qualify for the 
credit provided by Tax Law former § 15 ... 
. Matter of Wilmorite, Inc. v Tax Appeals Trib. 
of the State of N.Y., 2015 NY Slip Op 06386, 
3rd Dept 7-30-15 

 

 

TRUSTS AND ESTATES 
 
 

TRUSTS AND 
ESTATES/DIVORCE/ABANDONMENT OF 

AN ACTION/STIPULATION OF 
SETTLEMENT (DIVORCE)/REVOCATION OF 

TESTAMENTARY DISPOSITION/FAMILY 
LAW/CONTRACT LAW 

  
Failure to Timely Submit a Proposed Judgment of 
Divorce Did Not Constitute Abandonment of the 

Divorce Action/Decedent's Death Before the 
Judgment of Divorce Was Entered Did Not Abate the 
Divorce Action/The Stipulation of Settlement (Re: the 
Divorce), In Which the Parties Agreed They Were No 
Longer the Beneficiaries of Each Other's Wills, Was 

Enforceable 
  

Decedent and her husband had entered a stipulation of 
settlement and all matters related to their divorce had 
been settled at the time of decedent's death. Only the 
submission of the proposed judgment of divorce 
remained. The stipulation of settlement included the 
parties' agreement that they were no longer the 
beneficiaries of each other's wills. Decedent's husband 
sought letters testamentary and a share in the estate, 
arguing that, because the proposed judgment of divorce 
was not submitted by decedent, decedent had 
abandoned the divorce action. Surrogate's court agreed 
the divorce action had been abandoned and found there 
was a question of fact whether the stipulation of 
settlement was enforceable.  The Second Department 
reversed, finding that the divorce action was not 
abandoned and the stipulation of settlement was 
enforceable. Decedent's husband, therefore, had no 
right to share in decedent's estate: 
  
Contrary to the Surrogate Court's determination, the 
decedent did not abandon the divorce action pursuant to 
22 NYCRR 202.48 by failing to timely submit a proposed 

judgment within 60 days of the Supreme Court's verbal 
direction. Since the 60-day time period to submit a 
proposed judgment under 22 NYCRR 202.48(a) does 
not run until "after the signing and filing of the decision 
directing that the [judgment] be settled or submitted," 
and the court's direction was not reduced to a written 
decision, there was no violation of that rule here ... . 
Furthermore, since all issues in the divorce action had 
been resolved at the time of the decedent's death, the 
Supreme Court had adjudged that the decedent was 
entitled to a divorce, and nothing remained to be done 
except the ministerial entry of a judgment of divorce, the 
decedent's death did not abate the divorce action ... . 
Under these circumstances "the parties' substantive 
rights should be determined as if the judgment of divorce 
had been entered immediately as of the time nothing 
remained to be done except enter a judgment" ..., and 
the stipulation of settlement is thus enforceable as a 
matter of law. Moreover, since the stipulation of 
settlement contained language which "clearly and 
unequivocally manifests an intent on the part of the 
spouses that they are no longer beneficiaries under each 
other's wills" ..., the stipulation of settlement revoked any 
testamentary disposition in Carmine's favor under EPTL 
3-4.3, regardless of whether it was ultimately followed by 
a formal dissolution of the marriage ... . Matter of Rivera, 
2015 NY Slip Op 06247, 2nd Dept 7-22-15 

 
 

TRUSTS AND 
ESTATES/FORECLOSURE/CIVIL 

PROCEDURE/NECESSARY PARTIES 
  

Estate of Mortgage-Holder Is a Necessary Party In a 
Foreclosure Proceeding 

  
The Third Department determined that the estate of one 
of the mortgage-holders was a necessary party in a 
foreclosure proceeding. The court explained the relevant 
law: 
  

"In an action to foreclose a mortgage, all parties 
having an interest, including persons holding title 
to the subject premises, must be made a 'party . . 
. to the action'" ... . Although defendant did not 
specifically raise the argument that decedent's 
estate was a necessary party to the instant action, 
"the absence of a necessary party may be raised 
at any stage of the proceedings, by any party or 
by the court on its own motion" ... . .... [W]here 
two individuals are the co-holders of a mortgage 
and one dies, the plaintiffs in a related foreclosure 
action would be the living mortgagee — or, in this 
case, his assignee ... — and the personal 
representative of the deceased mortgagee ... . 

  
Here, given the lack of evidence that the corpus 
and distribution of decedent's estate have 
previously been determined, such determination 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06386.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06386.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06386.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06247.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06247.htm


 

 84 

for the first time could inequitably affect 
decedent's estate ... . We find that decedent's 
estate is therefore a necessary party to this 
action, as "[t]he rights, interests and equities of all 
of the parties claiming an interest in the 
mortgaged premises . . . should be settled and 
determined before any judgment of foreclosure 
and sale is entered" ... . Bayview Loan Servicing, 
LLC v Sulyman, 2015 NY Slip Op 05989, 3rd 
Dept 7-9-15 
 

 

WORKERS’ COMPENSATION 
LAW 

 
 

WORKERS' COMPENSATION 
LAW/EMPLOYMENT LAW/CORPORATION 

LAW/ALTER EGO (CORPORATIONS) 
  

Plaintiff's Recovery for On-the-Job Injury Against 
"Alter Ego" of Plaintiff's Employer Limited to 

Workers' Compensation 
  
The Second Department determined that defendant's 
status as the "alter ego" of plaintiff's employer limited 
plaintiff's recovery for job-related injury to Workers' 
Compensation: 
  

"The protection against lawsuits brought by 
injured workers which is afforded to employers by 
Workers' Compensation Law §§ 11 and 29(6) 
also extends to entities which are alter egos of the 
entity which employs the plaintiff" ... . "A 
defendant moving for summary judgment based 
on the exclusivity defense of the Workers' 
Compensation Law under this theory must show, 
prima facie, that it was the alter ego of the 
plaintiff's employer" ... . "A defendant may 
establish itself as the alter ego of a plaintiff's 
employer by demonstrating that one of the entities 
controls the other or that the two operate as a 
single integrated entity" ... . 

  
Here, the defendant demonstrated its prima facie 
entitlement to judgment as a matter of law by 
establishing that it was the alter ego of the 
plaintiff's employer, since the two companies 
operated as a single integrated entity ... . Haines 
v Verazzano of Dutchess, LLC, 2015 NY Slip Op 
06214, 2nd Dept 7-22-15 

 
 
 
  

WORKERS' COMPENSATION 
LAW/MENTAL/PSYCHOLOGICAL INJURIES 

  
Claim for Psychological Injury Should Have Been Upheld--

-Retail Employee Was Directed to Submit False Reserve 
Orders for a Product to Deceive Manufacturer 

  
The Workers' Compensation Law Judge (WCLJ) found a retail 
employee suffered compensable psychological injury because 
he was directed by a supervisor to submit false reserve orders 
for a product in order to deceive the manufacturer.  The 
Workers' Compensation Board disagreed and disallowed the 
claim. The Third Department reinstated the claim, finding the 
Board's conclusion was not supported by substantial evidence: 
  

The WCLJ found claimant's testimony to be 
credible and determined, among other things, that 
he had been directed by a supervisor to submit 
false reserve orders in order to deceive the 
manufacturer and that credit card numbers were 
included in the reserve orders. The WCLJ 
concluded that claimant sustained a mental injury 
as a result of "the stress of being directed to 
engage in deceptive business practices" and that 
this stress was greater than that experienced in 
the normal work environment because "[p]ressure 
to engage in unethical and illegal practices . . . 
cannot be considered a normal work 
environment." The Board subsequently 
disallowed the claim, finding that, because all of 
the employees in claimant's department were 
pressured to place reserve orders and were given 
the same instruction, claimant's stress was not 
greater than that of similarly situated workers. 

  

We reject this analysis. The Board neither 
contradicted nor commented upon the findings of 
the WCLJ that claimant's supervisors directed him 
to engage in a deceptive business practice by 
submitting falsified reserve orders, and it did not 
exercise its power to reject the underlying 
credibility determinations ... . Thus, the remaining 
basis for the Board's conclusion that claimant was 
not subjected to stress greater than that 
experienced in a normal workplace is that other 
employees were similarly directed to engage in 
wrongful conduct. This analysis is untenable; the 
imprimatur of "normal" cannot be placed upon a 
workplace where an employee is directed to carry 
out a deceptive, unethical or potentially illegal 
practice because an employer also gave that 
direction to other employees ... . The mere fact 
that other employees may have received the 
same instruction cannot support this conclusion. 
Here, there was no other evidence from which it 
may be concluded that directions to place false 
reserve orders constituted part of a normal work 
environment for similarly situated employees. The 
employer's witnesses testified that corrective 
action — including termination — had been taken 
when similar practices occurred at the store in the 
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past, and claimant testified that he would have 
been fired for such conduct in other upscale 
department stores where he had previously 
worked. Accordingly, we find that the Board's 
determination is not supported by substantial 
evidence ... . Matter of Cox v Saks Fifth Ave., 
2015 NY Slip Op 06003, 3rd Dept 7-9-15 

 
 

WORKERS' COMPENSATION 
LAW/SETTLEMENT OF THIRD-PARTY TORT 

ACTION, APPROVAL OF 
  

Petition for Late Approval (Eight Years Late) of a 
Settlement of a Third-Party Tort Action Nunc Pro 

Tunc Should Have Been Granted 
  
The First Department determined the Court of Claims 
abused its discretion when it denied claimant's late 
petition to approve a settlement of a third-party tort 
action nunc pro tunc. The carrier had been aware of the 
settlement for eight years and had continued to pay 
benefits to the claimant throughout, the carrier would 
suffer no prejudice from the approval, and the amount of 
the settlement was fair and reasonable: 
  

The Court of Claims erroneously denied 
claimant's request for the application for a nunc 
pro tunc order. "'A judicial order may be obtained 
nunc pro tunc approving a previously agreed-
upon settlement, even in cases where the 
approval is sought more than three months after 
the date of the settlement, provided that the 
petitioner can establish that (1) the amount of the 
settlement is reasonable, (2) the delay in applying 
for a judicial order of approval was not caused by 
the petitioner's fault or neglect, and (3) the carrier 
was not prejudiced by the delay'" ... . Amacio v 
State of New York, 2015 NY Slip Op 06298, 1st 
Dept 7-28-15 
  

 

ZONING 
 
 

ZONING/AREA VARIANCES 
  

Courts' Review Powers Re: Zoning Board's Grant of 
Area Variances Explained 

  
In affirming the zoning board's grant of area variances to 
"34 Cove" (re: construction of a tennis court), the 
Second Department explained the court's limited review 
powers and noted that the board applied the appropriate 
balancing test and considered all the statutory factors. 
That is as far as a reviewing court can go: 
  

" Local zoning boards have broad discretion in 
considering applications for variances, and 
judicial review is limited to determining whether 
the action taken by the board was illegal, 
arbitrary, or an abuse of discretion'" ... . "Thus, the 
determination of a zoning board should be 
sustained upon judicial review if it is not illegal, 
has a rational basis, and is not arbitrary and 
capricious" ... . " It matters not whether, in close 
cases, a court would have, or should have, 
decided the matter differently. The judicial 
responsibility is to review zoning decisions but 
not, absent proof of arbitrary and unreasonable 
action, to make them'" ... . 

  
In determining whether to grant an application for 
an area variance, a zoning board is required to 
engage in a balancing test, weighing the benefit 
to the applicant against the detriment to the 
health, safety, and welfare of the neighborhood or 
community if the variance is granted ...  

  
Here, the Zoning Board engaged in the required 
balancing test and considered the relevant 
statutory factors ... . While we agree with the 
petitioner that the proposed variances were 
substantial ..., and that the alleged difficulty was 
self-created ..., there was no evidence that the 
granting of the variance would produce an 
undesirable change in the character of the 
neighborhood, have an adverse effect on physical 
and environmental conditions, or otherwise result 
in a detriment to the health, safety, and welfare of 
the neighborhood or community ... . Moreover, the 
Zoning Board rationally concluded that the benefit 
sought by 34 Cove, namely, to maximize its use 
of the proposed tennis court, could not be 
achieved by the alternative site proposed by the 
petitioner ... . Matter of Borrok v Town of 
Southampton, 2015 NY Slip Op 06340, 2nd 
Dept 7-29-15 
 
  

ZONING/LAND USE CODE/BUILDING 
CODE/PRIVATE RIGHT OF ACTION TO 

ENJOIN ZONING VIOLATIONS/STANDING 
(ENFORCE ZONING)/TOWN LAW 

  
Defendants Ordered to Dismantle and Remove 
Boathouses Built Without Permits/Immediate 

Neighbors Had Standing to Bring an Action to Enjoin 
the Zoning Violations 

  
The Third Department, in a full-fledged opinion by 
Justice Egan, determined that boathouses constructed 
without permits (required by the New York State Uniform 
Fire Prevention and Building Code [SBC] and the Village 
of Lake Placid/Town of North Elba Land Use Code 
[LUC]) must be completely dismantled and 
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removed.  The defendants were aware from the start 
that proceeding with the building of the boathouses 
without permits would be at their own risk. The permits 
were ultimately denied. The opinion is extensive and 
much of it is devoted to explaining the litigation/appeal 
history and refuting defendants' arguments (not 
addressed here).  With respect to the finding that the 
neighbors had standing to bring an action to enjoin the 
asserted zoning violations re: one of the parcels 
(referred to as the "children's parcel"), the court wrote: 
  

As a threshold matter, Supreme Court correctly 
concluded that the neighbors have standing to 
challenge the asserted zoning violations and to 
seek injunctive relief against the children. 
Although municipal officials indeed are tasked 
with enforcing zoning ordinances within their 
boundaries (see Town Law § 268 [2]), this "does 
not prevent . . . private property owner[s] who 
suffer[] special damages from maintaining an 
action seeking to enjoin the continuance of the 
violation and obtain damages to vindicate [their] 
discrete, separate identifiable interest[s]" ... . To 
establish standing to maintain a private common-
law action to enjoin zoning violations, a private 
plaintiff must establish that, due to the 
defendant's activities, he or she will sustain 
special damages that are "different in kind and 
degree from the community generally" and that 
the asserted interests fall "within the zone of 
interest to be protected" by the statute or 
ordinance at issue ... . 
  
To that end, the neighbors both alleged and 
submitted proof that they own land (improved with 
single-family homes) on either side of the 
children's parcel and that the children's boathouse 
was built without the permits required by the LUC 
and SBC. The neighbors also demonstrated that 
the children's boathouse violates various 
provisions of the LUC, including those governing 
set-backs and prohibiting accessory structures on 
land that lacks a principal building (see Joint 
Village of Lake Placid/Town of North Elba Land 
Use Code part IV, art III, § 4; art V, appendix F 
[II]). Where, as here, the offending premises are 
immediately adjacent to the neighbors' property, 
"a loss of value may be presumed from the 
depreciation of the character of the immediate 
neighborhood, and the [neighbors] need not 
allege specific injury" ... . We find that the 
neighbors' specific allegations of close proximity 
give rise to an inference of damage and injury, 
thereby permitting them to maintain action No. 2. 
Moreover, the neighbors have demonstrated that 
their interests fall within the "zone of interest" 
protected by the LUC, in that violations thereof 
adversely affect their privacy and property values 
... . Indeed, we recognized as much in our prior 
decision permitting the neighbors to intervene, 

concluding that they "have an interest in the 
litigation by virtue of their status as owners of 
adjoining premises" ... . Town of N. Elba v 
Grimditch, 2015 NY Slip Op 05740, 3rd Dept 7-
2-15 

 

 
ZONING/REGULATION OF ADULT 
BUSINESSES/FIRST AMENDMENT 

  
New York City Was Unable to Demonstrate 

Amendments to the Adult Use Zoning Regulations 
Were Necessary to Reduce the Negative Effects of 

Such Businesses on the Surrounding Areas--
Therefore the Amendments Constituted an 

Unjustified Restriction on Speech 
  
In a lengthy, full-fledged opinion by Justice Kapnick, over 
a two-justice dissenting opinion, the First Department 
upheld Supreme Court's determination that the 2001 
amendments to New York City's adult use zoning 
regulations, re: adult eating and drinking establishments 
and adult video and book stores, constituted a violation 
of the First Amendment precluding enforcement of the 
amendments. In an attempt to change the character of 
the adult businesses the city had enacted a "60-40" rule 
requiring that 60% of each business be devoted to "non-
adult" products and/or activities. The City later amended 
the regulations, removing the "60-40" rule, and re-writing 
the criteria so that a business could be deemed to focus 
on sexually explicit entertainment irrespective of the 
amount of space or inventory devoted to "adult" activities 
and materials. It was those amendments which were 
challenged. The controversy boiled down to a factual 
one: Is the City able to demonstrate that the adult-
businesses' response to the "60-40" rule was a "sham 
response" such that the character of the businesses, 
and the consequent negative effects on the surrounding 
community, had not been altered? If the City could so 
demonstrate, the recent amendments would constitute a 
justified restriction of speech, if not, the amendments 
result in an unjustified restriction of speech. The First 
Department determined the City failed to demonstrate 
the response to the "60-40" rule was a "sham response" 
and that the businesses remained unaltered in character 
by the rule. For The People Theaters of N.Y. Inc. v City 
of New York, 2015 NY Slip Op 06200, 1st Dept 7-21-15 
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COURT OF APPEALS   

AGRICULTURE AND MARKETS 
LAW 

 

AGRICULTURE AND MARKETS 
LAW/ANIMAL LAW/CRIMINAL 

LAW/MISTREATMENT OF DOG 
  

Proof of the Dog's Emaciated Condition Supported 
Defendant's Conviction of the Violation of 

Agriculture and Markets Law 353 
  
The Court of Appeals determined the proof of the 
emaciated condition of defendant's dog supported the 
defendant's conviction for a violation of Agriculture and 
Markets Law 353 which prohibits depriving an animal of 
necessary sustenance. On appeal the defendant argued 
the trial court erred in refusing to instruct the jury that a 
conviction required proof of a mens rea, i.e., that 
defendant knowingly deprived or neglected the dog. The 
Court of Appeals did not address the defendant's 
argument, finding that the proof of the dog's condition 
alone supported the conviction.  People v Basile, 2015 
NY Slip Op 05623, CtApp 7-1-15 

 
 
 

CRIMINAL LAW 
 

 
CRIMINAL LAW/PROSECUTORIAL 

MISCONDUCT/INEFFECTIVE ASSISTANCE 
OF COUNSEL 

  
Defense Counsel's Failure to Object to the 

Prosecutor's Mischaracterization of the Strength and 
Meaning of DNA Evidence Constituted Ineffective 

Assistance of Counsel 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, over a dissent, reversed the Appellate Divsion 
and determined defendant was not afforded effective 
assistance of counsel. In her summation, the prosecutor 
mischaracterized the strength and meaning of the DNA 
evidence. Defense counsel had effectively, through 
cross-examination, called into question the strength and 

meaning of the DNA evidence. But defense counsel did 
not object to the prosecutor's unsubstantiated claims in 
her summation. The court concluded the failure to object 
could not be justified as a viable defense strategy and 
required reversal: 
  

The People's case was circumstantial because 
there were no eyewitnesses to the crime and no 
forensic evidence that clearly established 
defendant's guilt. Other than testimony that 
placed defendant and others in the victim's 
company around the time of her death, and 
defendant's statement that he engaged in 
consensual sex with the victim, the People had no 
evidence that linked her to defendant. To meet 
the People's burden of proof, the prosecutor 
relied heavily on the results of DNA testing to 
connect defendant to the murder. However, the 
DNA analysis was also circumstantial because it 
did not "match" defendant's DNA to the DNA 
collected at the crime scene. Instead, the test only 
indicated that defendant could not be excluded 
from the pool of male DNA contributors, and the 
expert testimony provided no statistical 
comparison to measure the significance of those 
results. 

  
Notwithstanding the known limitations of this DNA 
evidence and the indeterminate conclusions 
about the test results drawn by the People's own 
experts, the prosecutor in summation 
misrepresented the DNA analysis, including 
arguing the evidence established that defendant's 
DNA was at the crime scene and on a critical 
piece of evidence linked to the victim's murder. In 
light of the powerful influence of DNA evidence on 
juries, the opportunity for juror confusion 
regarding the limited probative value of the DNA 
methodology employed in this case, and the 
qualified nature of the test results, defense 
counsel's failure to object rendered him 
ineffective. People v Wright, 2015 NY Slip Op 
05621, CtApp 7-1-15 
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GENERAL OBLIGATIONS LAW 
 

GENERAL OBLIGATIONS LAW/STATUTE 
OF FRAUDS/CONTRACT LAW/QUANTUM 

MERUIT/UNJUST ENRICHMENT 
  

In the Context of a Pre-Answer Motion to Dismiss, 
the Statute of Frauds Barred Actions Stemming from 
Advising Defendants in the Actual Negotiation of a 

Business Opportunity, But Did Not Bar Actions 
Stemming from Advising Defendants Whether to 

Negotiate a Business Opportunity 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, determined, in the context of a pre-answer 
motion to dismiss, the statute of frauds did not bar the 
causes of action which stemmed from plaintiff's advising 
defendants whether to negotiate a business opportunity, 
as opposed to the causes of action stemming from 
plaintiff's advising defendants in the actual negotiation of 
a business opportunity (which were barred by the statute 
of frauds): 
  

Here we are specifically concerned with General 
Obligations Law § 5-701 (a) (10), which "appl[ies] 
to a contract implied in fact or in law to pay 
reasonable compensation" and which provides 
that "[e]very agreement, promise or undertaking is 
void, unless it or some note or memorandum 
thereof be in writing, and subscribed by the party 
to be charged therewith, or by his lawful agent, if 
such agreement, promise or undertaking . . . [i]s a 
contract to pay compensation for services 
rendered in . . . negotiating the purchase . . . of 
any real estate or interest therein, or of a 
business opportunity, business, its good will, 
inventory, fixtures or an interest therein . . . ." ... . * 
* * 
  
... [T]he allegations with respect [some of the 
projects] could be construed as seeking recovery 
for work performed so as to inform defendants 
whether to partake in certain business 
opportunities, that is, whether to negotiate. 
(emphasis added) To the extent the causes of 
action are based on such allegations, they are not 
barred by the statute of frauds.  JF Capital 
Advisors, LLC v Lightstone Group, LLC, 2015 
NY Slip Op 05622, CtApp 7-1-15 
 
 
 
 
 
 
 
 
 

INSURANCE LAW 
 
 

INSURANCE 
LAW/UNINSURED/UNDERINSURED 

MOTORIST COVERAGE/POLICE VEHICLES 
  

Police Vehicles Are Excluded from the Meaning of 
"Motor Vehicle" in the Insurance Law---Passenger-

Police-Officer Injured In a Police Vehicle by an 
Uninsured/Underinsured Driver Is Not Covered 

Under the Uninsured/Underinsured Motorist 
Provision of the Police-Officer-Driver's Personal 

Policy 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, over a dissent, determined that a police 
vehicle is not a motor vehicle within the meaning of the 
Insurance Law. Therefore a police officer, who was 
injured in a police vehicle driven by another police 
officer, could not recover under the police-officer-driver's 
uninsured/underinsured motorist coverage in the driver's 
personal insurance policy: 
   

... Insurance Law §§ 3420 (e) and 3420 (f) (1) do 
not directly define "motor vehicle" in so many 
words, but Insurance Law § 3420 (e) does refer to 
"a motor vehicle or a vehicle as defined in [VTL 
388 (2)]." VTL 388 is the sole provision of VTL 
article 11, which governs civil liability for 
negligence in the operation of vehicles. VTL 388 
(2) states, "As used in this section, 'vehicle' 
means a 'motor vehicle', as defined in [VTL 125], 
except fire and police vehicles," and certain other 
vehicles not relevant here (see VTL 388 [2]).  * * * 

  
... [B]ecause the liability insurance provision of 
Insurance Law § 3420 (e) had traditionally 
dovetailed with the coverage of VTL 388 and its 
predecessors, Insurance Law § 3420 (e) 
employed the phrase "of a motor vehicle or of a 
vehicle as defined in [VTL 388]" as an imprecise 
way of incorporating the limitations of VTL 388 
into Insurance Law § 3420 (e). In other words, 
Insurance Law § 3420 (e) used VTL 388 (2) to 
redefine "motor vehicle" as exempting police 
vehicles from the automobile insurance sections 
of Insurance Law § 3420. Given that the 
uninsured motorist and SUM coverage sections of 
Insurance Law § 3420 had originated as 
outgrowths designed to simply fill the uninsured or 
underinsured motorist "gaps" in the compulsory 
insurance statute and Insurance Law § 3420 (e), 
rather than to expand the class of covered 
vehicles, the Court rightly decided that Insurance 
Law §§ (f) (1) and (f) (2) logically applied to the 
limited category of "motor vehicles" referenced in 
Insurance Law § 3420 (e), thus also excluding 
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police vehicles. Since SUM coverage under 
Insurance Law § 3420 (f) (2) was just a variant of 
uninsured coverage under subsection (f) (1) of the 
same statute, the Court appropriately found that 
SUM coverage was likewise limited to non-police 
vehicles. Matter of State Farm Mut. Auto. Ins. 
Co. v Fitzgerald, 2015 NY Slip Op 05626, 
CtApp 7-1-15 
 
 

 

REAL PROPERTY TAX LAW 
 
 

REAL PROPERTY TAX LAW/CHARITABLE 
PURPOSE-USE EXEMPTION 

  
Parking Lots Owned by a Federal-Income-Tax-

Exempt Charitable Organization Formed to Facilitate 
Commercial Development Were Not Entitled to a 

Charitable Exemption from Real Property Taxes---
The Parking Lots Were "Used" to Increase 

Commerce Which Is Not a Charitable Use Under the 
Real Property Tax Law 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, over a two-judge dissent, determined that parking 
lots owned by "Greater Jamaica" were not entitled to a 
charitable exemption from real estate taxes.  "Greater 
Jamaica" is an organization formed for the purpose of 
facilitating Jamaica's commercial development.  It is 
exempt from federal income taxation pursuant to 26 
USC 501 (c) (3).  The NYC Department of Finance 
(DOF) revoked Greater Jamaica's exemption from real 
estate taxes which the DOF had previously granted. 
Supreme Court upheld the revocation. The Appellate 
Division reversed Supreme Court. And the Court of 
Appeals reversed the Appellate Division. The Court of 
Appeals noted that the criteria for a charitable exemption 
under the IRS code is different from the criteria under 
Real Property Tax Law (RPTL) 420-a and, although a 
court may consider the IRS exemption in a RPTL 420-a 
proceeding, the IRS exemption is not determinative. The 
Court of Appeals concluded the parking lots were 
primarily used to facilitate the commercial growth of 
Jamaica, which was not a charitable purpose under the 
RPTL: 
  

The City revoked the tax exemption on the ground 
that it was erroneously awarded in the first 
instance. It met its burden in this regard by 
demonstrating that the "use" of the parking 
facilities was not for "charitable" purposes but 
rather for economic development, and that the 
use of the parking facilities were not "incidental to 
another recognized charitable [*6]purpose." 
Specifically, the City's revocation letter explained 
that the City reached its determination after 

reviewing documents submitted to it by Greater 
Jamaica and case law from this Court. The City 
also explained why it believed that the status 
granted Greater Jamaica by the IRS had no 
bearing on the issue of "charitable use" of the 
parking facilities under section 420-a. The letter 
stated that although the parking facilities may 
have served "an important public purpose and 
support[ed] development of a community," those 
factors did not qualify the facilities for a charitable 
exemption. Indeed, according to the City's review 
of the ownership structure of the lots along with 
other documentation, it appeared that Jamaica 
First collected monies that exceeded the carrying, 
maintenance and depreciation charges 
attributable to the premises and that Jamaica First 
utilized those excess proceeds to fund other 
additional operations, such as the purchase of an 
additional parking lot. * * * 
  
Although we do not disturb the Appellate 
Division's holding that petitioners met the 
"organized or conducted exclusively for . . . 
charitable . . . purposes" prong of the tax 
exemption test, we part company with the 
Appellate Division relative to its holding that 
"petitioners demonstrated that the use of their 
public parking facilities was consistent with their 
exempt purpose, as expressly noted by the IRS in 
granting such operation tax exempt status" ... . By 
so holding, the Appellate Division utilized the 
petitioners' organizational status' under Internal 
Revenue Code (26 USC) § 501 (c) (3) to support 
its holding that petitioners' demonstrated that the 
use of the parking facilities was for an exempt 
purpose. This was error. ...  
  
... [T]he IRS's definition of what constitutes an 
exempt "charitable" purpose is exceedingly broad, 
including, among other things, "the lessening of 
the burdens of [g]overnment" (26 CFR 1.501 [c] 
[3]-1 [d] [2]), while the second prong of section 
420-a (1) (a) requires a court to review "the actual 
or physical use of the property when it exempts 
from taxation property 'used exclusively for 
carrying out thereupon one or more' exempt 
purposes" ... . Thus, our analysis under section 
420-a is concerned with the "use" of the parking 
facilities as a whole, and whether the facilities are 
"used exclusively for carrying out thereupon one 
or more of [section 420-a's] purposes." * * * 
  
We disagree with petitioners' assertion that the 
parking facilities are charitable in and of 
themselves because they fulfill the primary 
purpose of economic development. The economic 
benefit conveyed by below-market rate parking, 
however, inures to the benefit of private 
enterprise and cannot be said to further any 
charitable purpose. It lessens the burden of local 
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businesses, obviating any need for them to make 
their own parking arrangements for prospective 
customers. The below-market rates that the 
facilities charge provide an incentive for the public 
to patronize those businesses, providing a dual 
benefit for local business and a benefit to 
prospective customers of those businesses. While 
these goals may be laudable, they are not 
charitable. Matter of Greater Jamaica Dev. 
Corp. v New York City Tax Commn., 2015 NY 
Slip Op 05620, CtApp 7-1-15 
 
 

TAX LAW 
 
 

TAX LAW/INCOME TAX/NON-RESIDENT 
INCOME TAX/INTANGIBLE PROPERTY/S 

CORPORATIONS/"DEEMED ASSET 
SALE"/NEW YORK CONSTITUTIONAL LAW 

  
Non-Resident Shareholders In an S Corporation Who 

Sold their Stock and Treated the Transaction as a 
"Deemed Asset Sale" Were Properly Assessed New 
York Income Tax on the New York-Source Aspects 

of the Sale 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, determined non-resident plaintiffs, shareholders 
in an S corporation who sold their stock and treated the 
transaction as a "deemed asset sale," were properly 
assessed New York income taxes on the New York-
source aspects of the sale pursuant to Tax Law 632. The 
court rejected the argument that the tax assessment 
violated Article 16 section 3 of the New York 
Constitution: 
  

Based on the results of [an] audit, defendant New 
York State Department of Taxation and Finance 
assessed $167,000 in state income taxes on 
plaintiffs' ... transaction gains, relying on Tax Law 
§ 632 (a) (2), which was amended in 2010 to 
provide, in relevant part, that "any gain 
recognized on [a] deemed asset sale for federal 
income tax purposes will be treated as New York 
source income." Plaintiffs paid the taxes and 
thereafter demanded refunds, claiming that their 
corporate-derived income was obtained from the 
sale of ... stock, which is considered intangible 
personal property and nontaxable. 

  
After defendant rejected the refund demands, 
plaintiffs filed the instant declaratory judgment 
action against defendant and the Commissioner 
of the New York State Department of Taxation 
and Finance, challenging the tax as 
unconstitutional ... . * * * 
  

.... [T]here is no question that New York State's 
Tax Law, including Tax Law § 632 (a) (2), as 
amended in 2010, contemplates the taxes that 
defendants assessed on the New York-source 
portion of plaintiffs' deemed asset sale gains. * * * 
  
Nothing changes the fact that plaintiffs sold 
something of value and reaped the benefits from 
that sale. Article 16, § 3 in no way supports 
plaintiffs' attempts to avoid paying state taxes on 
those gains. Burton v New York State Dept. of 
Taxation & Fin., 2015 NY Slip Op 05624, CtApp 
7-1-15 
 

 
TAX LAW/INCOME TAX/NON-

RESIDENT INCOME TAX/INTANGIBLE 
PROPERTY/S 

CORPORATIONS/"DEEMED ASSET 
SALE"/RETROACTIVE APPLICATION 

OF STATUTE 

  
Retroactive Application of Tax Law 632 

Amendments, Which Clarified that Installment 
Payments Re: a Deemed Asset Sale Will Be Treated 

as New York-Source Income, Did Not Violate 
Plaintiffs' Due Process Rights 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Stein, in an action raising many of the same income-tax-
law issues raised in Burton v New York State Dept. of 
Taxation & Fin., 2015 NY Slip Op 05624, CtApp 7-1-15 
(summarized directly above), determined plaintiffs' due 
process rights were not violated by the retroactive 
application of Tax Law 632. The case concerned the 
taxation of installment payments re: a deemed asset 
sale of stock in an S corporation. The 2010 amendments 
of Tax Law 632 clarified that the installments will be 
treated as New York-source income and made the 
amendments retroactive for 3 1/2 years. The Court of 
Appeals determined: (1) plaintiffs' interpretation of the 
prior law was not reasonable and therefore plaintiffs did 
not establish reliance on the prior law; (2) the length of 
the retroactive period was not excessive; and (3),  the 
amendment (correcting an error and preventing revenue 
loss) served a valid public purpose. The court explained 
the nature of the amendments and the analytical criteria 
for determining the validity of retroactive application: 
  

Prior to its amendment, Tax Law § 632 mandated 
only that, as relevant here: 

  
"In determining New York source income of 
a nonresident shareholder of an S 
corporation . . . there shall be included only 
the portion derived from or connected with 
New York sources of such shareholder's 
pro rata share of items of S corporation 
income, loss and deduction entering into 
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his federal adjusted gross income . . ." 
  

The 2010 amendments clarified, among other 
things, that if the S corporation distributed an 
installment obligation under 26 USC § 453 (h) (1) 
(A) or made a deemed asset sale election under 
26 USC § 338 (h) (10), "any gain recognized on 
the receipt of payments from the installment 
obligation . . . [or] on the deemed asset sale for 
federal income tax purposes will be treated as 
New York source income" (L 2010, ch 57, Part C 
§ 2). The amendments were made retroactive to 
all taxable years beginning on or after January 1, 
2007 — which represent those years for which 
the statute of limitations for seeking a refund or 
assessing additional tax was still open (L 2010, ch 
57, Part C, § 4, amended L 2010, ch 312, Part B, 
§ 1) — thus, effectively creating a 3½ year period 
of retroactivity. * * * 
  
While "retroactive legislation does have to meet a 
burden not faced by legislation that has only 
future effects[,] . . . that burden is met simply by 
showing that the retroactive application of the 
legislation is itself justified by a rational legislative 
purpose" ... . In analyzing whether a statute is 
harsh and oppressive — and, thus, arbitrary and 
irrational — this Court uses a balancing-of-
equities test ... : 

  
"The important factors in determining whether a 
retroactive tax transgresses the constitutional 
limitation are (1) 'the taxpayer's forewarning of a 
change in the legislation and the reasonableness 
of . . . reliance on the old law,' (2) 'the length of 
the retroactive period,' and (3) 'the public purpose 
for retroactive application'" ... . Caprio v New 
York State Dept. of Taxation & Fin., 2015 NY 
Slip Op 05625, CtApp 7-1-15 
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