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I have noticed a few things that seem worth pointing out from my 
reading and summarizing appellate decisions on a weekly basis for 
nearly four years now. These Practice Pamphlets focus on a few of them 
(the issues that don’t seem to be addressed in treatises). This pamphlet 
addresses recurring appellate issues arising from the review of summary 
judgment motions. 
 
One phrase the appellate courts have used in this context hundreds, if 
not thousands, of times is “without regard for the opposing papers” or 
something to that effect . 
 
In a nutshell, that phrase explains how the appellate courts analyze 
summary judgment motions. The courts look at the pleadings, determine 
what the plaintiff needs to prove to succeed, and then analyze the 
summary judgment papers to see if all the necessary proof is there. Put 
another way, the courts look at the moving papers first to see if the 
moving party has made out a “prima facie case.” If a prima facie case is 
not made out, the motion is properly denied “without regard to the 
opposing papers.” 
 
This analytical approach is applied both to defendant’s and plaintiff’s 
motions for summary judgment. The vast majority of appellate cases 
stem from defense motions. The courts still start with the pleadings to 
see what the plaintiff must prove to succeed, and then look at the 
defense papers to see if every element in the plaintiff’s case has been 
“affirmatively negated”  with admissible proof. If not, the motion must be 
denied “without regard for the [plaintiff’s in this case] opposing papers.” 
 
The appellate approach to summary judgment motions is revealed most 
clearly in the review of defense motions. For some reason, slip and fall 
cases lead the pack. 
 
Collected here are representative slip and fall cases, other 
miscellaneous representative cases (mostly personal injury), and some 
cases which illustrate proof and procedural issues unique to summary 
judgment motions. 
 
 
 

http://www.newyorkappellatedigest.com/
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HOW THE APPELLATE COURTS ANALYZE SUMMARY JUDGMENT MOTIONS 
 
A frequent, recurring issue in the appellate review of summary judgment motions brought by a defendant is the 
fatal failure to affirmatively address all possible theories of recovery available to the plaintiff. 

  
In bringing a summary judgment motion, a defendant must "think like a plaintiff." Every potential theory under 
which the plaintiff could prevail must be affirmatively addressed and negated in the defendant's papers. 

  
If even one potential theory of recovery is left out of or inadequately addressed in the defendant's papers, the 
motion will be denied, WITHOUT ANY NEED FOR THE COURT TO ADDRESS PLAINTIFF'S OPPOSING PAPERS. 
  
A plaintiff defending a summary judgment motion, therefore, should "think like a defendant" and expose any and 
all gaps in the defendant's proof. 
  
Although the "proof-requirement" issues discussed below are most often addressed at the appellate level in the 
context of defense summary judgment motions, the decisions act as "checklists" of the essential elements 
in personal injury actions which must be proven by the plaintiff. The decisions, therefore, are worth consulting 
before drafting a complaint, answering a demand for a bill of particulars, and preparing for examinations before 
trial. 

 

 

 

 

 

EXAMPLES DRAWN FROM DEFENSE MOTIONS IN SLIP AND FALL CASES 
 

Selected Slip And Fall Cases Below Addressing Proof of: (1) Notice Of The Dangerous 

Condition; And (2) Creation Of The Dangerous Condition 

  
  

  

Failure to Affirmatively Demonstrate Snow Removal Efforts Did Not Create the 

Dangerous Condition in a Slip and Fall Case Precluded Summary Judgment Pursuant 

to the "Storm in Progress" Doctrine 
  
In a slip and fall case, the Second Department determined defendant was not entitled to summary judgment pursuant to 
the "storm in progress" doctrine because it did not affirmatively demonstrate it did not create the dangerous condition by 
engaging in snow removal during the storm.  The court explained the relevant law: 
  

"Under the storm in progress' rule, a property owner will not be held responsible for accidents caused by snow or 
ice that accumulates on its premises during a storm until an adequate period of time has passed following the 
cessation of the storm to allow the owner an opportunity to ameliorate the hazards caused by the storm'" ... . 
"However, once a property owner elects to engage in snow removal activities, the owner must act with reasonable 
care so as to avoid creating a hazardous condition or exacerbating a natural hazard created by the storm" ... . 

  
Here, the defendant failed to establish, prima facie, that it was entitled to judgment as a matter of law dismissing 
the complaint based on the storm in progress rule. In support of the motion, the defendant failed to submit evidence 
sufficient to demonstrate that it did not engage in any snow removal work while the snow was falling and that it did 
not create the alleged hazardous condition that proximately caused the plaintiff to fall ... . The defendant could not 
satisfy its initial burden as the movant for summary judgment merely by pointing to gaps in the plaintiff's case ... 
. Harmitt v Riverstone Assoc, 2014 NY Slip Op 09105, 2nd Dept 12-31-14 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_09105.htm
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Question of Fact Whether Defendant's Snow Removal Efforts Created Dangerous 

Condition (Black Ice) 
  
The Second Department determined there was a question of fact whether the defendant had created the dangerous 
condition (black ice) on its property by its snow removal efforts: 
  

A real property owner or a party in possession or control of real property will be held liable for injuries sustained in 
a slip-and-fall accident involving snow and ice on its property only when it created the alleged dangerous condition 
or had actual or constructive notice of it ... . Thus, a defendant who moves for summary judgment in a slip-and-fall 
case has the initial burden of making a prima facie showing, inter alia, that it did not create the alleged hazardous 
condition ... . 

  
In support of its motion, the defendant failed to eliminate all triable issues of fact as to whether the patch of black 
ice upon which the plaintiff allegedly slipped and fell was created by its snow removal efforts in the days prior to the 
accident ... . Smith v New York City Hous Auth, 2015 NY Slip Op 00355, 2nd Dept 1-14-15 

 
 
 
 
 
  
  

Defendant Did Not Demonstrate the Absence of Constructive Notice of the Condition 

Alleged to Have Caused Plaintiff to Fall--Defendant Therefore Not Entitled to 

Summary Judgment 
  
The Second Department determined defendant in a slip and fall case was not entitled to summary judgment because it 
did not demonstrate its lack of constructive notice of the condition (glass debris): 
  

A defendant moving for summary judgment in a slip-and-fall case has the burden of establishing, prima facie, that it 
neither created the hazardous condition nor had actual or constructive notice of its existence for a sufficient length 
of time to discover and remedy it ... . "To constitute constructive notice, a defect must be visible and apparent and it 
must exist for a sufficient length of time prior to the accident to permit [the] defendant's employees to discover and 
remedy it" ... . "To meet its initial burden on the issue of lack of constructive notice, the defendant must offer some 
evidence as to when the area in question was last cleaned or inspected relative to the time when the plaintiff fell" ... 
. 

  
Here, the defendants did not proffer any evidence demonstrating when the area where the plaintiff fell was last 
cleaned or inspected prior to the plaintiff's accident and, thus, failed to eliminate all triable issues of fact with regard 
to their contention that they lacked constructive notice of the glass debris ... . The defendants' failure to establish 
their prima facie entitlement to judgment as a matter of law required the denial of their motion, regardless of the 
sufficiency of the plaintiff's opposition papers ... . Santiago v HMS Host Corp, 2015 NY Slip Op 01437, 2nd Dept 
2-18-15 

  
  
 
 
 

  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00355.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01437.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01437.htm
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Defendant Seeking Summary Judgment Under the Storm in Progress Rule Must 

Demonstrate It Did Not Undertake Snow Removal During or Immediately After the 

Storm and Did Not Create or Exacerbate the Dangerous Condition 
  
The Second Department, in denying defendant's (Happy Nails') motion for summary judgment, explained the analytical 
criteria for the "storm in progress" defense to a slip and fall case. Here the defendant failed to demonstrate it did not 
undertake snow removal efforts and did not create or exacerbate the dangerous condition during or immediately after the 
storm: 
  

Under the storm-in-progress rule, a property owner or tenant in possession will not be held responsible for 
accidents caused by snow or ice that accumulates on its premises during a storm, or on an abutting public sidewalk 
that it has a statutory duty to clear, " until an adequate period of time has passed following the cessation of the 
storm to allow the owner an opportunity to ameliorate the hazards caused by the storm'" ... . However, once a 
landowner or a tenant in possession elects to engage in snow removal, it is required to act with "reasonable care 
so as to avoid creating a hazardous condition or exacerbating a natural hazard created by the storm" ... . Thus, 
New Happy Nails may be held liable for the allegedly hazardous condition on the sidewalk if it undertook snow and 
ice removal efforts during or immediately after the storm that made the naturally occurring condition more 
hazardous ... . 

  
Here, New Happy Nails failed to establish its prima facie entitlement to judgment as a matter of law. New Happy 
Nails failed to demonstrate that it did not undertake to remove snow and ice during or immediately after the storm, 
and failed to show that any such efforts on its part did not create or exacerbate the alleged icy condition ... 
. Fernandez v City of New York, 2015 NY Slip Op 01410, 2nd Dept 2-18-15 
  
  

  

 

Although Defendant Was Not Responsible for the Pedestrian Ramp, There Was a 

Question of Fact Whether Defendant's Snow Removal (from the Ramp) Created the 

Dangerous Condition 
  
The Second Department determined a question of fact had been raised about whether defendant is liable for a slip and 
fall on a pedestrian ramp.  Although, by virtue of a city regulation, defendant was not responsible for the ramp, there was 
a question whether defendant's snow-removal created the dangerous condition (black ice): 
  

...[T]he defendant established, prima facie, that the area in which the plaintiff alleged that she slipped and fell was 
part of a pedestrian ramp, for which it was not responsible (see Administrative Code of City of NY § 7-210). 
However, a property owner that elects to engage in snow removal activities must act with reasonable care so as to 
avoid creating a hazardous condition or exacerbating a natural hazard created by a storm ... . Here, the defendant 
failed to eliminate all triable issues of fact as to whether the black ice condition upon which the plaintiff allegedly 
slipped and fell was created by its snow removal efforts ... . Herskovic v 515 Ave I Tenants Corp, 2015 NY Slip 
Op 00334, 2nd Dept 1-14-15 
  
  
  

 
 
 
 
 
 
 
  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01410.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00334.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00334.htm
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Summary-Judgment Proof Requirements for a Defendant in a Slip and Fall Case 

Explained (Again)--Not Met Here 
  
The Second Department, reversing Supreme Court, again stated the summary-judgment proof requirements for a 
defendant in a slip and fall case: 
  

In a slip-and-fall case, a defendant moving for summary judgment has the initial burden of making a prima facie 
showing that it did not create the condition on which the plaintiff slipped, and did not have actual or constructive 
notice of that condition ... . To constitute constructive notice, a dangerous condition must be visible and apparent 
and must exist for a sufficient length of time before the accident to permit the defendant to discover and remedy it 
... . To meet its burden on the issue of constructive notice, a defendant "must offer some evidence as to when the 
area in question was last cleaned or inspected relative to the time when the plaintiff fell" ... . Mere reference to 
general cleaning practices, with no evidence regarding any specific cleaning or inspection of the area in question, 
is insufficient to establish a lack of constructive notice ... . Arcabascia v We"re Assoc Inc, 2015 NY Slip Op 
01595, 2nd Dept 2-25-15 

  
  
  

  
 

Proof of General Cleaning Procedures Not Sufficient for Summary Judgment to 

Defendant in a Slip and Fall Case 
  

In a slip and fall case, reversing Supreme Court, the Second Department explained (once again) that proof of general 
cleaning procedures (as opposed to proof when the area in question was last inspected or cleaned) is not sufficient to 
warrant summary judgment to the defendant: 

  
A defendant who moves for summary judgment in a slip-and-fall case has the initial burden of making a prima facie 
showing that it did not create the hazardous condition which allegedly caused the fall, and did not have actual or 
constructive notice of that condition for a sufficient length of time to discover and remedy it ... . To meet their 
burden on the issue of lack of constructive notice, the defendants were required to offer some evidence as to when 
the accident site was last cleaned or inspected prior to the injured plaintiff's fall ... . "Mere reference to general 
cleaning practices, with no evidence regarding any specific cleaning or inspection of the area in question, is 
insufficient to establish a lack of constructive notice" ... . Here, the affidavit of the Safety and Security Manager for 
the subject IKEA store, which was submitted in support of the defendants' motion, only provided information about 
the store's general cleaning and inspection procedures concerning the promenade, and did not show when the 
subject area had last been inspected or cleaned prior to the happening of the accident ... . Thus, the defendants 
failed to establish, prima facie, that they lacked constructive notice of the allegedly dangerous condition ... . 
Furthermore, the defendants failed to establish, prima facie, that the alleged condition was too trivial to be 
actionable, or was open and obvious and not inherently dangerous as a matter of law. Barris v One Beard St., 
LLC, 2015 NY Slip Op 02083, 2nd Dept 3-18-15 

  
  
  

Tenant Has Duty to Keep Premises Reasonably Safe 
  
The Second Department noted that a tenant (TJX) has an obligation to keep the premises safe even if the landlord agreed 
in the lease to keep the premises in good repair.  Here it was alleged that water dripping from a fire escape resulted in an 
icy area on the abutting sidewalk where plaintiff fell: 
  

"A tenant has a common-law duty to remove dangerous or defective conditions from the premises it occupies, even 
though the landlord may have explicitly agreed in the lease to maintain the premises and keep them in good repair" 
... . Here, TJX failed to establish, prima facie, that it had no duty to maintain the fire escape in a reasonably safe 
condition ... . Sellitti v TJX Cos., Inc., 2015 NY Slip Op 02748, 2nd Dept 4-1-15 

  
  

  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01595.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01595.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02083.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02083.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02748.htm
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Failure to Submit Lease to Show No Contractual Obligation to Remove Ice And Snow 

Precluded Summary Judgment to Defendant Out-of-Possession Landlord---Evidence 

First Submitted in Reply Papers Properly Not Considered 
 

The Second Department determined defendant out-of-possession landlord was not entitled to summary judgment in a slip 
and fall case because it did not submit the lease and therefore did not demonstrate the absence of any obligation to 
remove ice and snow.  The court noted that it could not consider evidence presented for the first time in reply papers: 
  

An out-of-possession landlord can be held liable for injuries that occur on its premises only if the landlord has 
retained control over the premises and if the landlord is contractually or statutorily obligated to repair or maintain 
the premises or has assumed a duty to repair or maintain the premises by virtue of a course of conduct" ... . Here, 
the plaintiff did not allege that the landlord's duty was statutory or based on a course of conduct. Thus, to prevail on 
its motion, [defendant] was required to demonstrate, prima facie, that it had not retained control over the premises, 
or that it had no contractual duty to remove snow and ice from the area where the plaintiff allegedly slipped and fell. 
[Defendant] failed to sustain this burden because it failed to submit a copy of the lease between it and the entity 
that was the tenant of the subject premises at the time of the accident ... .  Poole v MCPJF, Inc., 2015 NY Slip Op 
03142, 2nd Dept 4-15-15 

  

 
  
 
 
 
  

  

Evidence of General Cleaning Practices, As Opposed to Evidence When the Area of 

the Slip and Fall Was Last Inspected and Cleaned, Is Not Sufficient to Demonstrate 

the Absence of Constructive Notice of the Dangerous Condition 
  
The Second Department determined the lessee's motion for summary judgment in a slip and fall case was properly 
denied.  The lessee, Ban Do, was responsible for snow and ice removal in the area of the fall.  In support of its motion for 
summary judgment, Ban Do presented only evidence of its general cleaning practices and did not specifically demonstrate 
when the area was last inspected and cleaned. Therefore Ban Do was unable to demonstrate the absence of constructive 
notice of the icy condition: 
  

Ban Do failed to make a prima facie showing that it lacked constructive notice of the ice condition alleged by the 
plaintiff. Ban Do failed to present evidence establishing when it had last cleaned or inspected the area of the 
walkway where the plaintiff slipped and fell, relative to the time of the accident ... . The affidavit of Ban Do's 
principal established nothing more than Ban Do's general cleaning practices in relation to the walkway at the rear 
entrance to its store, which was insufficient to demonstrate that it lacked constructive notice of the ice condition on 
which the plaintiff allegedly slipped and fell ... . Sartori v JP Morgan Chase Bank, N.A., 2015 NY Slip Op 03516, 
2nd Dept 4-29-15 

  

 
 
 
 
 
  
  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03142.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03142.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03516.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03516.htm
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The Defendants, Lessees of the Property Abutting the Sidewalk, Demonstrated in 

their Summary Judgment Motion that there Was No Statute or Ordinance Imposing 

Liability on Lessees for Failure to Clear Snow and Ice from the Sidewalk, But the 

Defendants Did Not Affirmatively Demonstrate They Did Not Make the Condition More 

Hazardous by their Snow Removal Efforts---Therefore the Summary Judgment Motion 

Must Be Denied Without Reference to the Answering Papers 
  
The Second Department determined defendants, who leased the premises abutting a sidewalk in Brooklyn, were not 
entitled to summary judgment dismissing a "snow and ice" slip and fall complaint. The defendants demonstrated that there 
was no statute or ordinance imposing tort liability. However the defendants failed to affirmatively demonstrate that their 
snow removal efforts did not make conditions more hazardous (another example of the need for a defendant bringing a 
summary judgment motion to address every possible theory of liability): 
  

" The owner or lessee of property abutting a public sidewalk is under no duty to remove ice and snow that naturally 
accumulates upon the sidewalk unless a statute or ordinance specifically imposes tort liability for failing to do so'" ... 
. "In the absence of a statute or ordinance imposing tort liability on the lessee, it can be held liable only if it, or 
someone on its behalf, undertook snow and ice removal efforts which made the naturally-occurring conditions more 
hazardous" ... . 

  
Here, the ... defendants, as lessees of the property, established that no statute or ordinance imposed tort liability on 
them (cf. Administrative Code of City of NY 7-210 [applicable to owners of real property]). However, they failed to 
make a prima facie showing that there were no efforts to clear the sidewalk on the date of the injured plaintiff's 
accident or that any snow and ice removal efforts undertaken by them or by persons on their behalf did not 
exacerbate the hazardous condition which allegedly caused the injured plaintiff to fall ... . Forlenza v Miglio, 2015 
NY Slip Op 05639, 2nd Dept 7-1-15 

  

  
 
 

Failure to Affirmatively Demonstrate When the Area Where the Slip and Fall 

Occurred Was Last Inspected and Failure to Affirmatively Demonstrate the Condition 

Was a "Latent Defect" Precluded Summary Judgment---Defendants Failed to 

Affirmatively Demonstrate the Absence of Constructive Notice of the Condition 
  
The Second Department determined Supreme Court properly denied defendants' motion for summary judgment in a slip 
and fall case, in another illustration of the need to eliminate every possible theory of recovery in order to be awarded 
summary judgment.  Here it was alleged plaintiff slipped and fell on a loose piece of slate. Defendants demonstrated the 
absence of actual notice, but did not present evidence of when the area was last inspected prior to the fall and did not 
demonstrate the defect was "latent" (which would have demonstrated the absence of constructive notice): 
  

"To constitute constructive notice, a defect must be visible and apparent and it must exist for a sufficient length of 
time prior to the accident to permit [the defendants] to discover and remedy it" ... . "When a defect is latent and 
would not be discoverable upon a reasonable inspection, constructive notice may not be imputed" ... . In 
demonstrating that it lacked constructive notice of a visible and apparent defect, "the defendant must offer some 
evidence as to when the area in question was last cleaned or inspected relative to the time when the plaintiff" 
slipped and fell ... . 
  
Here, the deposition testimony ... established, prima facie, that the defendants did not create or have actual notice 
of the allegedly loose piece of slate on the slate stone landing which allegedly caused the plaintiff Patrick Bergin to 
fall ... . However, in the absence of any evidence as to when the defendants last inspected the landing before the 
accident ..., or that the allegedly loose piece of slate on the landing was a latent defect that could not have been 
discovered upon a reasonable inspection ... , the defendants failed to establish, prima facie, that they lacked 
constructive notice of the allegedly loose piece of slate on the landing ... . Bergin v Golshani, 2015 NY Slip Op 
06103, 2nd Dept 7-15-15 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_05639.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_05639.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06103.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_06103.htm


14 

 

  
  
 
  

  

Defendant Failed to Demonstrate the Absence of Constructive Notice; Summary 

Judgment Should Not Have Been Granted 

 
The First Department, over an extensive dissent, determined proof of a janitorial cleaning schedule was not sufficient to 
demonstrate defendant's lack of notice of a dangerous condition. Defendant's motion for summary judgment should not 
have been granted: 
  

Defendant building owner moved for summary judgment solely on the basis that it had neither actual nor 
constructive notice of the alleged dangerous condition, a missing drain cover in the building's laundry room. 
Defendant failed to meet its initial burden of demonstrating that it did not have constructive notice ... . Although the 
building superintendent testified that he routinely swept the laundry room every morning at 8:00 a.m. and 
performed daily inspections of the building, including the laundry room, at 11:00 a.m. and 8:00 p.m. each day, mere 
proof of a set janitorial schedule does not prove that it was followed on the day of the accident, or eliminate the 
issue of constructive notice in this case ... . The superintendent could not recall whether he had checked the 
laundry room on the day of the accident or offer any other evidence regarding the last time he inspected the 
laundry room prior to the accident ... . He explicitly stated that he did know whether the allegedly defective 
condition existed on that date. Dylan P. v Webster Place Assoc., L.P., 2015 NY Slip Op 07600, 1st Dept 10-20-
15 
  

  
 
 
 
  
  

To Prevail on a Motion For Summary Judgment, Lessee Must Show Both (1) the 

Absence of a Statute or Ordinance Imposing Tort Liability for Failure to Remove Ice 

and Snow from a Sidewalk and (2) the Lessee Did Not Create or Exacerbate the 

Condition by Its Snow Removal Efforts 
 
The Second Department noted that defendant-lessee's motion for summary judgment in a sidewalk slip and fall case was 
properly denied. Although the lessee (Valley) demonstrated no statute or ordinance imposed a duty to remove snow and 
ice from the sidewalk, it did not demonstrate that it was free from negligence by showing it did not create or exacerbate 
the condition with snow removal efforts: 
  

The owner or lessee of property abutting a public sidewalk is under no duty to remove ice and snow that naturally 
accumulates upon the sidewalk unless a statute or ordinance specifically imposes tort liability for failing to do so'" 
... . "In the absence of a statute or ordinance imposing tort liability on the lessee, it can be held liable only if it, or 
someone on its behalf, undertook snow and ice removal efforts which made the naturally-occurring conditions more 
hazardous" ... .  
  
... Valley, as lessee, established that no statute or ordinance imposed tort liability on it. However ... Valley failed to 
make a prima facie showing that it was free from negligence. Valley did not show that it made no efforts to clear the 
sidewalk on the date of the injured plaintiff's accident or that any snow and ice removal efforts undertaken by it, or 
by persons on its behalf, did not exacerbate the hazardous condition which allegedly caused the injured plaintiff to 
fall ... . Bleich v Metropolitan Mgt., LLC, 2015 NY Slip Op 07808, 2nd Dept 10-28-15 

  
  

 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07600.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07600.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07808.htm
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Tracked In Water, Failure to Demonstrate When Area Last Inspected Precluded 

Summary Judgment 
  
The Second Department, reversing Supreme Court, determined defendant's failure to demonstrate when the area where 
the slip and fall occurred was last inspected precluded summary judgment in defendant's favor. Evidence of general 
cleaning procedures is not enough to demonstrate a lack of constructive notice of an alleged dangerous condition (tracked 
in water here): 
  

While a "defendant [is] not required to cover all of its floors with mats, nor to continuously mop up all moisture 
resulting from tracked-in rain" ... , a defendant may be held liable for an injury proximately caused by a dangerous 
condition created by water tracked into a building if it either created the hazardous condition, or had actual or 
constructive notice of the condition and a reasonable time to undertake remedial action ... . 

  
To meet its burden on the issue of lack of constructive notice, a defendant is required to offer some evidence as to 
when the accident site was last cleaned or inspected prior to the plaintiff's fall ... . 
  
Here, the defendant failed to establish, prima facie, that it did not have constructive notice of the alleged hazardous 
condition. Neither the affidavit of the defendant's operations manager, nor the deposition testimony of the 
defendant's asset protection manager established when the area where the plaintiff fell, or any of the entrances to 
the store, were last inspected in relation to the plaintiff's fall.  Milorava v Lord & Taylor Holdings, LLC, 2015 NY 
Slip Op 08390, 2nd Dept 11-18-15 
  
  
  
 
 
 

  

Because Property-Owner-Defendants Undertook Snow Removal Effort, Their Failure 

to Affirmatively Demonstrate Those Efforts Did Not Created the Hazardous Condition 

Required Denial of Their Motion for Summary Judgment 
 
The Second Department noted that, although a property owner is under no duty to remove snow and ice during a storm, if 
snow removal efforts are made, in moving for summary judgment, the property owner (here Chestnut Oaks) must 
affirmatively demonstrate the snow removal efforts did not create a hazardous condition. Chestnut Oaks' failure to so 
demonstrate required denial of the motion: 
  

As the proponents of a motion for summary judgment, the Chestnut Oaks defendants had the burden of 
establishing, prima facie, that they neither created the ice condition nor had actual or constructive notice of the 
condition ... . "Under the so-called storm in progress' rule, a property owner will not be held responsible for 
accidents occurring as a result of the accumulation of snow and ice on its premises until an adequate period of time 
has passed following the cessation of the storm to allow the owner an opportunity to ameliorate the hazards 
caused by the storm" ... . A person responsible for maintaining property is not under a duty to remove ice and snow 
until a reasonable time after the cessation of the storm ... . However, if a storm is ongoing, and a property owner 
elects to remove snow, it must do so with reasonable care or it could be held liable for creating or exacerbating a 
natural hazard created by the storm ... . In such an instance, a property owner moving for summary judgment in a 
slip and fall case must demonstrate in support of its motion that the snow removal efforts it undertook neither 
created nor exacerbated the allegedly hazardous condition which caused the injured plaintiff to fall ... . DeMonte v 
Chestnut Oaks at Chappaqua, 2015 NY Slip Op 08800, 2nd Dept 12-3-15 
  
  
  
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08390.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08390.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08800.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08800.htm
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Defendant's Failure to Demonstrate When the Area Was Last Inspected and Cleaned 

Required Denial of Defendant's Motion for Summary Judgment 
 

Reversing Supreme Court, the Second Department determined defendant transit authority did not demonstrate a lack of 
constructive notice of a slip and fall hazard because it did not present evidence of when the area was last cleaned and 
inspected or what the area looked like prior to the slip and fall: 
  

A defendant property owner who moves for summary judgment in a slip-and-fall case has the initial burden of 
making a prima facie showing that it neither created the hazardous condition nor had actual or constructive notice 
of its existence ... . " To meet its initial burden on the issue of lack of constructive notice, the defendant must offer 
some evidence as to when the area in question was last cleaned or inspected relative to the time when the plaintiff 
fell'" ... . 

  
Here, viewing the evidence in the light most favorable to the plaintiff, as the nonmoving party, the defendant failed 
to establish its prima facie entitlement to judgment as a matter of law ... . The defendant failed to set forth when the 
subject platform was last inspected or what it looked like prior to the accident, and it failed to establish, prima facie, 
that it did not have constructive notice of the alleged hazardous condition ... . Roman v New York City Tr. 
Auth., 2015 NY Slip Op 08820,  2nd Dept 12-2-15 
  

 
 
 
 

 

Defendant Did Not Demonstrate Plaintiff Did Not Know the Cause of Her Fall ad Did 

Not Demonstrate a Lack of Constructive Notice of the Dangerous Condition; 

Defendant's Motion for Summary Judgment Should Not Have Been Granted 
  
The Second Department determined defendant's motion for summary judgment in a slip and fall case should not have 
been granted. Plaintiff's testimony she "felt" liquid on the floor was sufficient evidence plaintiff was aware of the cause of 
her fall. And defendant failed to demonstrate a lack of constructive notice of the dangerous condition: 
  

Although the defendant presented evidence that it neither created, nor had actual notice of, the alleged condition, it 
failed to demonstrate that it did not have constructive notice of the alleged condition, as the defendant failed to 
tender any evidence establishing when the subject area was last inspected and cleaned prior to the accident ... 
. Korn v Parkside Harbors Apts., 2015 NY Slip Op 09071, 2nd Dept 12-9-15 

  
  
 
 

 
 

Failure to Demonstrate When Area Was Last Cleaned or Inspected Required Denial of 

Defendants' Motion for Summary Judgment 
  
The Second Department, reversing Supreme Court, determined summary judgment should not have been granted to 
defendants in a slip and fall case. The plaintiff alleged she slipped on a patch of oil in a parking lot. The defendants failed 
to demonstrate when the area had last been inspected or cleaned: 
  

To meet its burden on the issue of lack of constructive notice, a defendant is required to offer some evidence as to 
when the accident site was last cleaned or inspected prior to the accident ... . "Mere reference to general cleaning 
practices, with no evidence regarding any specific cleaning or inspection of the area in question, is insufficient to 
establish a lack of constructive notice" ... . 

  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08820.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08820.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_09071.htm
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In support of their motion, the defendants failed to demonstrate, prima facie, a lack of constructive notice of the 
allegedly hazardous condition that caused the subject accident, as they failed to submit any evidence as to when, 
prior to the accident, the area of the parking lot where the alleged slip and fall occurred, was last inspected or 
cleaned relative to the accident ... . Bruni v Macy's Corporate Servs., Inc., 2015 NY Slip Op 09238, 2nd Dept 
12-16-15 

  

  
  
   

Defendant Failed To Affirmatively Address Every Theory Of Liability Raised By The 

Complaint, Summary Judgment Should Not Have Been Granted In This Slip And Fall 

Case 

 
The Second Department, reversing Supreme Court, determined summary judgment should not have been granted to the 
defendant in this slip and fall case. The plaintiffs had sufficiently identified the cause of the fall (uneven floor). Defendant 
failed to affirmatively demonstrate the uneven floor was not a dangerous condition, and further failed to affirmatively 
demonstrate she had no notice of the condition and she did not create the condition. [Once again, a defendant must 
affirmatively address all possible theories of recovery in a motion for summary judgment.]: 
  

To impose liability upon a defendant for a plaintiff's injuries, there must be evidence showing the existence of a 
dangerous or defective condition, and that the defendant either created the condition or had actual or constructive 
notice of it and failed to remedy it within a reasonable time ... . Whether a dangerous or defective condition exists 
on the property of another so as to create liability depends on the circumstances of each case, and is generally a 
question of fact for the jury ... . The defendant failed to establish, prima facie, that the subject staircase was not in a 
defective condition and that she did not create the alleged hazardous condition or have actual or constructive 
notice of such condition ... . Since the defendant failed to meet her burden as the movant, it is not necessary to 
review the sufficiency of the plaintiffs' opposition papers. Davis v Sutton, 2016 NY Slip Op 00923, 2nd Dept 2-10-
16 

  
  

  
 
 

Defendants' Failure To Demonstrate Area Where Plaintiff Fell Was Adequately 

Illuminated, And Failure To Affirmatively Demonstrate Defendants Did Not Create Or 

Have Actual Or Constructive Notice Of The Dangerous Condition, Required Denial Of 

Defense Motion For Summary Judgment 
  

The Second Department, reversing Supreme Court, determined defendant property owners were not entitled to summary 
judgment in this slip and fall case. The defendants had directed plaintiff to a parking lot as a smoking area (where plaintiff 
fell). Therefore, defendants were obliged to make sure the parking lot was adequately illuminated. The defendants' failure 
to affirmatively demonstrate the area was adequately illuminated, and their failure to demonstrate they did not create the 
dangerous condition or have actual or constructive notice of it required denial of their summary judgment motion. [Yet 
another example of the necessity of affirmatively addressing every possible theory of recovery available to a plaintiff in a 
defense summary judgment motion.]: 
  

... [H]aving directed guests to use the rear parking lot as a smoking area, they had a duty to provide adequate 
illumination ... . The defendants failed to establish, prima facie, that the parking lot was adequately illuminated ... . 
Contrary to the defendants' further contention, the plaintiff was able to identify what had caused her to fall ... . 
Additionally, the defendants failed to establish, prima facie, that they did not create the alleged hazardous condition 
of the parking lot or have actual or constructive notice thereof ... . Since the defendants failed to meet their initial 
burden as the movants, it is not necessary to review the sufficiency of the plaintiff's opposition papers ... . Steed v 
MVA Enters., LLC, 2016 NY Slip Op 00960, 2nd Dept 2-10-16 
  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_09238.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_09238.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00923.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00923.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00960.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00960.htm
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[Rare Defense Win] Defendant Entitled to Summary Judgment--No Notice of Wet 

Condition Where Plaintiff Fell 
  
Reversing Supreme Court, the Second Department determined the defendant was entitled to summary judgment in a slip 
and fall case. The defendant demonstrated it did not have actual or constructive notice of the condition (wet floor). An 
affidavit by a member of the maintenance crew stated that the area where plaintiff fell had been inspected 10 to 15 
minutes before the fall and there had been no complaints about a wet condition. The court explained the relevant law: 
  

The owner or possessor of property has a duty to maintain his or her property "in a reasonably safe condition in 
view of all the circumstances, including the likelihood of injury to others, the seriousness of the injury, and the 
burden of avoiding the risk" ... . A defendant who moves for summary judgment in a slip-and-fall case has the initial 
burden of making a prima facie showing that it did not create the hazardous condition which allegedly caused the 
fall, and did not have actual or constructive notice of that condition for a sufficient length of time to discover and 
remedy it ... . To meet its burden on the issue of lack of constructive notice, a defendant is required to offer some 
evidence as to when the accident site was last cleaned or inspected prior to the plaintiff's fall ... . "Mere reference to 
general cleaning practices, with no evidence regarding any specific cleaning or inspection of the area in question, 
is insufficient to establish a lack of constructive notice" ... . 

  
The defendant established its prima facie entitlement to judgment as a matter of law by submitting evidence 
demonstrating that it neither created nor had actual or constructive notice of the condition alleged by the plaintiff to 
have caused the accident. In support of its motion, the defendant relied upon, among other things, the affidavit of 
Charles Barber, a member of the maintenance crew at the subject store on the date of the accident. Barber averred 
that he had inspected the area where the plaintiff alleged that she fell approximately 10 to 15 minutes prior to the 
accident and observed no water in the area at that time. He further averred in his affidavit that at no point prior to 
the accident did he ever receive any complaints of any kind concerning the area where the plaintiff allegedly 
fell. Mehta v Stop & Shop Supermarket Co., LLC, 2015 NY Slip Op 05450, 2nd Dept 6-24-15 

  
  
  
 
 

[Rare Defense Win] Defendant Submitted Sufficient Evidence to Demonstrate Snow 

Removal Efforts Did Not Create or Exacerbate a Dangerous Condition;, Defendant's 

Motion for Summary Judgment Should Have Been Granted 
 
The First Department, reversing Supreme Court, determined defendant (Sailsman) was entitled to summary judgment in a 
slip and fall case. Defendant demonstrated that his snow removal efforts did not create or exacerbate a dangerous 
condition. [This case is noteworthy because the vast majority of defendants'  motions for summary judgment in similar 
cases are denied for failure to present the necessary evidence.]: 
  

Sailsman made a prima facie showing that his property is a two-family home in which he resides, not subject to 
liability pursuant to Administrative Code of City of NY § 7-210 (b), and that his voluntary snow removal efforts did 
not create or exacerbate the alleged hazardous condition on the sidewalk ... . Sailsman testified that the day before 
the accident, he removed the snow and ice from the sidewalk and applied enough salt to completely melt the ice, 
and provided a neighbor's affidavit confirming that the sidewalk was clear and safe to walk on, as well as 
photographs taken shortly after the accident. Montiel v Sailsman, 2015 NY Slip Op 08968, 1st Dept 12-8-15 

  
  
 
  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_05450.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08968.htm
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[Rare Defense Win] Defendants' Motion For Summary Judgment In Trip And Fall Case 

Properly Granted 
 

The First Department, over a dissent, determined defendants were entitled to summary judgment in this slip and fall case. 
Plaintiff alleged he tripped over the upturned corner of a rug: 
  

The doorman on duty testified that he observed the carpet, used when there was inclement weather, in its usual 
location between the door and the elevator less than an hour before the accident and that he did not notice any 
part of the carpet that was not lying perfectly flat in the area of the elevators ... . He also testified that he did not 
remember having ever seen a carpet whose corners were not lying flat to the floor at any time during January 
2011. Nor did he ever see anyone use tape to keep the corners of the carpet down. Defendants also pointed to 
plaintiff's testimony that the first time he saw a portion of the carpet raised was when the doorman helped him after 
he fell ... . Reeves v 1700 First Ave. LLC, 2016 NY Slip Op 06050, 1st Dept 9-15-16 

  
  
 
 
 
 
  

[Rare Defense Win] Storm In Progress Rule Relieved Defendants Of Responsibility For 

Tracked In Water; Evidence Of Routine Maintenance Schedule Coupled With 

Plaintiff's Observations Shortly Before The Accident Demonstrated Defendants Did 

Not Have Actual Or Constructive Notice Of Urine On Floor 
  
  
The First Department determined the storm in progress rule relieved defendants of responsibility for tracked in water 
during a snow storm. With respect to a second accident alleged in the complaint (slipping on urine on the building 
floor) the court held that evidence of the daily maintenance routine, coupled with plaintiff's testimony she did not see urine 
on the floor on the afternoon of the accident (which occurred at 6:30 or 7 pm), demonstrated the defendants did not have 
constructive notice of the condition: 
  
  

Here, plaintiff testified that ten or fifteen minutes before her first accident, she saw that it was snowing. Thus, any 
issue concerning whether defendants made reasonable efforts to remedy the wet condition on the steps of the 
entry vestibule was beside the point since they had no duty to correct the ongoing problem of pedestrians tracking 
water into the vestibule, until a reasonable time after the storm ended ... . 

  
  

With respect to plaintiff's second accident in the building, the court properly concluded that defendants 
demonstrated prima facie the absence of actual or constructive knowledge of urine on the second floor platform 
based on the testimony of the superintendent that he inspected daily, mopped three times a week, and swept the 
stairs every day. Plaintiff also testified that she did not see the urine on the afternoon before her 6:30 p.m. or 7 p.m. 
accident, and was unaware of any complaints of a recurring moisture condition on the platform... . Rosario v Prana 
Nine Props., LLC, 2016 NY Slip Op 06431, 1st Dept 10-4-16 

  
  
  
 
 
  
  

http://nycourts.gov/reporter/3dseries/2016/2016_06050.htm
http://nycourts.gov/reporter/3dseries/2016/2016_06431.htm
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[Rare Defense Win]Proof Of Specific As Opposed To General Cleaning Practices, 

Under The Circumstances, Was Deemed Sufficient To Demonstrate A Lack Of 

Constructive Notice Of The Condition Which Caused Plaintiff To Fall; Failure To 

Allege Any Espinal Exception Mandated Summary Judgment In Favor Of The Cleaning 

Contractor 

 
Although the facts were not explained, the Second Department determined proof of "specific," as opposed to "general," 
cleaning practices, "under the circumstances," was sufficient to meet defendant's burden demonstrating the absence of 
constructive notice of the condition which caused plaintiff to fall (not specified in the decision). In addition, because plaintiff 
did not allege any of the "Espinal" exceptions, proof the plaintiff was not a party to the building owner's contract with 
the cleaning contractor was sufficient to warrant summary judgment in favor of the contractor: 
  

  
A defendant has constructive notice of a hazardous condition on property when the condition is visible and 
apparent and has existed for a sufficient length of time to afford the defendant a reasonable opportunity to discover 
and remedy it ... . To meet its initial burden on the issue of lack of constructive notice, the defendant is required to 
offer some evidence as to when the accident site was last cleaned or inspected prior to the plaintiff's fall ... . 
Although submission of evidence as to the defendant's general cleaning practices is generally insufficient to meet 
the defendant's burden on the issue of lack of constructive notice, specific evidence as to cleaning practices may 
be adequate, depending on the circumstances of the case ... . 

  
  

Here, the owner satisfied its prima facie burden through submission of the deposition testimony of an employee of 
the contractor and the building concierge employed by the owner. The testimony of the building concierge, and the 
testimony of the contractor's employee regarding the frequency of the employee's inspections of the area where 
the injured plaintiff fell, established, prima facie, that the owner did not have constructive notice of the allegedly 
dangerous condition ... . Mavis v Rexcorp Realty, LLC, 2016 NY Slip Op 06476, 2nd Dept 10-5-16 

  
  
  

  
SI 
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HOW THE APPELLATE COURTS ANALYZE SUMMARY JUDGMENT MOTIONS (CONT’D) 
 

 
 

MORE EXAMPLES DRAWN FROM DEFENSE MOTIONS (MOSTLY “NON-SLIP AND FALL” 

PERSONAL INJURY ACTIONS) 

   
 

  
  

School Liability 
  
  

School Failed to Demonstrate Assault on Student Was Unforeseeable---Summary 

Judgment Properly Denied 

 
The Second Department determined the defendant school district was not entitled to summary judgment because it failed 
to demonstrate the alleged assault on another student was unforeseeable: 
  

"Schools are under a duty to adequately supervise the students in their charge and they will be held liable for 
foreseeable injuries proximately related to the absence of adequate supervision" ... . In determining whether the 
duty to provide adequate supervision has been breached in the context of injuries caused by the acts of fellow 
students, it must be established that school authorities had sufficiently specific knowledge or notice of the 
dangerous conduct which caused injury; that is, the third-party acts could reasonably have been anticipated ... . 

  
Here, in support of that branch of its motion which was for summary judgment dismissing the causes of action 
alleging negligent supervision, the District failed to establish, prima facie, that the alleged assault was an 
unforeseeable act or that it had no actual or constructive notice of prior conduct similar to the subject incident ... 
. Cruz v Brentwood Union Free Sch Dist, 2015 NY Slip Op 01604, 2nd Dept 2-25-15 

  
  

  

Question of Fact Whether Board of Education Liable for Negligent Supervision of 

Violent Student 
  
The Second Department determined questions of fact existed re: whether the school had notice of a student's propensity 
for violent behavior.  The student allegedly held plaintiff partially outside a fourth-floor window at the school. The court 
noted that the city was not a proper party to the suit: 
  

"Schools are under a duty to adequately supervise the students in their charge and they will be held liable for 
foreseeable injuries proximately related to the absence of adequate supervision" ... . "In determining whether the 
duty to provide adequate supervision has been breached in the context of injuries caused by the acts of fellow 
students, it must be established that school authorities had sufficiently specific knowledge or notice of the 
dangerous conduct which caused injury; that is, that the third-party acts could reasonably have been anticipated" ... 
. Actual or constructive notice to the school of prior similar conduct generally is required, and "an injury caused by 
the impulsive, unanticipated act of a fellow student ordinarily will not give rise to a finding of negligence" ... . A 
plaintiff also must establish that the alleged breach of the duty to provide adequate supervision was a proximate 
cause of the injuries sustained ... . 

  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01604.htm
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Here, in support of their motion for summary judgment, the defendants failed to establish, prima facie, that the 
Board of Education lacked sufficiently specific knowledge or notice of the dangerous conduct that caused the injury 
... . The defendants' motion papers reflect the existence of triable issues of fact as to whether the Board of 
Education had knowledge of the offending student's dangerous propensities arising from his involvement in other 
altercations with classmates in the recent past ... . Thus, the defendants failed to demonstrate their prima facie 
entitlement to judgment as a matter of law dismissing the cause of action sounding in negligent supervision insofar 
as asserted against the Board of Education.  Mathis v Board of Educ. of City of New York, 2015 NY Slip Op 
02459, 2nd Dept 3-25-15 

  
  
 
 
 
  

Allegations of Abuse of a Student by a School Bus Monitor Raised Questions of Fact 

Re: Negligent Supervision of the Student, Negligent Supervision and Training of the 

Monitor, and Whether the Monitor Was Acting Within the Scope of Her Employment 
  
The Second Department, reversing Supreme Court, determined the defendant school district's motion for summary 
judgment should not have been granted.  The complaint alleged a school bus monitor physically and mentally abused 
plaintiffs' son, a student with severe mental disabilities.  The court determined the school did not establish it was unaware 
of the monitor's propensity for the alleged misconduct (there was evidence of prior complaints). For that reason, the 
causes of action for negligent supervision of plaintiffs' son and negligent supervision and training of the monitor should not 
have been dismissed. The court further determined the school did not demonstrate the actions taken by the monitor were 
within the scope of her employment, so the cause of action for negligent supervision and training of the monitor was 
viable.  The court noted that a negligent supervision and training cause of action would be precluded if the employee were 
shown to have acted within the scope of her employment, but suit under a "respondeat superior" theory would be 
possible: 
  

Schools have a duty to adequately supervise the students in their care, and may be held liable for foreseeable 
injuries proximately related to the absence of adequate supervision ... . The standard for determining whether the 
school has breached its duty is to compare the school's supervision and protection to that of a parent of ordinary 
prudence placed in the same situation and armed with the same information ... . Where the complaint alleges 
negligent supervision due to injuries related to an individual's intentional acts, the plaintiff generally must 
demonstrate that the school knew or should have known of the individual's propensity to engage in such conduct, 
such that the individual's acts could be anticipated or were foreseeable ... . 

  
Contrary to the Supreme Court's determination, the school defendants failed to establish, prima facie, that the 
school district had no specific knowledge or notice of [the monitor's] propensity to engage in the misconduct 
alleged. *** 
  
For the same reason, the Supreme Court erred in directing the dismissal of the plaintiffs' second cause of action 
insofar as it alleged negligent supervision and training of [the monitor]. A necessary element of such causes of 
action is that the employer knew or should have known of the employee's propensity for the conduct which caused 
the injury ... . * * * 
  
"Generally, where an employee is acting within the scope of his or her employment, the employer is liable for the 
employee's negligence under a theory of respondeat superior and no claim may proceed against the employer for 
negligent hiring, retention, supervision or training".  ... [T]he school defendants did not establish, prima facie, that 
[the monitor] was acting within the scope of her employment during the alleged incidents. Consequently, the 
plaintiffs were not precluded from claiming that the school district was negligent in its supervision and training of 
[the monitor]. Timothy Mc. v Beacon City School Dist., 2015 NY Slip Op 02942, 2nd Dept 4-8-15 

  
  
  
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02459.htm
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School District Failed to Demonstrate It Did Not Have Actual or Constructive Notice 

of Student's Potential to Harm Other Students 
  
The Second Department, over a dissent, determined the school district's motion for summary judgment was properly 
denied. The district failed to demonstrate it did not have actual or constructive notice of a student's potential for harming 
other students: 
  

"Schools are under a duty to adequately supervise the students in their charge and they will be held liable for 
foreseeable injuries proximately related to the absence of adequate supervision" ... . "An injury caused by the 
impulsive, unanticipated act of a fellow student ordinarily will not give rise to a finding of negligence absent proof of 
prior conduct that would have put a reasonable person on notice to protect against the injury-causing act" ... . 

  
* * * [The school district's] submissions failed to eliminate all triable issues of fact as to whether the School District 
had actual or constructive notice of the fellow student's potential for causing harm, and whether, under the 
circumstances, the School District provided adequate supervision during the field trip ... . Lennon v Cornwall 
Cent. School Dist., 2015 NY Slip Op 07628,, 2nd Dept 10-21-15 

  
 
  
  

Negligent Supervision and Retention and Respondeat Superior Causes of Action 

Against City Department of Education (DOE) Should Not Have Been Dismissed---

Complaint Alleged Sexual Abuse of Student By Teacher 
  
The Second Department determined the causes of action against the City of New York Department of Education (DOE) 
alleging negligent supervision and retention of a teacher, as well as liability based upon respondeat superior, should not 
have been dismissed. The complaint alleged the sexual abuse of a student by a teacher, Watts, over the course of two 
years. The DOE failed to demonstrate it did not have actual or constructive notice of the teacher's propensity for sexual 
abuse. Although the respondeat superior theory did not apply to the teacher (who acted outside the scope of employment) 
other employees, who were acting within the scope of employment, may have been negligent: 
  

"Schools have a duty to adequately supervise the students in their care, and may be held liable for foreseeable 
injuries proximately related to the absence of adequate supervision" ... . "The standard for determining whether the 
school has breached its duty is to compare the school's supervision and protection to that of a parent of ordinary 
prudence placed in the same situation and armed with the same information" ... . "Where the complaint alleges 
negligent supervision due to injuries related to an individual's intentional acts, the plaintiff generally must 
demonstrate that the school knew or should have known of the individual's propensity to engage in such conduct, 
such that the individual's acts could be anticipated or were foreseeable" ... . "Actual or constructive notice to the 
school of prior similar conduct generally is required" ... . Similarly, in order to establish a cause of action based on 
negligent retention of an employee, "it must be shown that the employer knew or should have known of the 
employee's propensity for the conduct which caused the injury" ... . 

  
Here, the moving defendants failed to establish, prima facie, that the DOE had no specific knowledge or notice of 
Watts' propensity to engage in the misconduct alleged in the complaint ... . * * * 
  
The Supreme Court also should have denied that branch of the moving defendants' motion which was for summary 
judgment dismissing the cause of action alleging liability based upon a theory of respondeat superior insofar as 
asserted against the DOE. "Under the doctrine of respondeat superior, an employer may be vicariously liable for 
the tortious acts of its employees only if those acts were committed in furtherance of the employer's business and 
within the scope of employment" ... . Here, the DOE may not be held liable under a theory of respondeat superior 
for the alleged misconduct committed by Watts, as it is undisputed that those acts were not committed in 
furtherance of the DOE's business and within the scope of Watts' employment ... . However, as the plaintiffs 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07628.htm
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correctly contend, the complaint adequately alleged that other employees of the DOE were negligent in the 
performance of their respective duties, and that such negligence constituted a proximate cause of the infant 
plaintiff's injuries. In this regard, the moving defendants failed to establish, prima facie, that these other employees 
were not acting within the scope of their employment ..., that they were not negligent, or that any such negligence 
was not a proximate cause of the alleged injuries ... . Nevaeh T. v City of New York, 2015 NY Slip Op 07642, 2nd 
Dept 10-21-15 

  
  

  
 

Defendant's Failure to Demonstrate the Normal Risks Associated with Horseback 

Riding Were Not Unreasonably Increased by the Riding Instructor Required Denial of 

Defendant's Motion for Summary Judgment 
  

The Second Department determined defendants' motion for summary judgment should not have been granted. Plaintiff 
was injured when she fell off a horse during riding instruction. The instructor had plaintiff execute a maneuver with her feet 
outside the stirrups. The plaintiff had told the instructor she could not do the maneuver and she fell when attempting it: 
  

Pursuant to the doctrine of primary assumption of risk, a voluntary participant in a sporting or recreational activity " 
consents to those commonly appreciated risks which are inherent in and arise out of the nature of the sport 
generally and flow from such participation'" ... . The doctrine operates to limit the scope of the defendant's duty, and 
"it has been described [as] a principle of no duty' rather than an absolute defense based upon a plaintiff's culpable 
conduct" ... . "If the risks of the activity are fully comprehended or perfectly obvious, plaintiff has consented to them 
and defendant has performed its duty" ... . "The risks of falling from a horse or a horse acting in an unintended 
manner are inherent in the sport of horseback riding" ... . 

  
The primary assumption of risk doctrine does not serve as a bar to liability if the risk is unassumed, concealed, or 
unreasonably increased ... . "[A]wareness of risk is not to be determined in a vacuum. It is, rather, to be assessed 
against the background of the skill and experience of the particular plaintiff" ... . Furthermore, "in assessing whether 
a defendant has violated a duty of care within the genre of tort-sports activities and their inherent risks, the 
applicable standard should include whether the conditions caused by the defendants' negligence are unique and 
created a dangerous condition over and above the usual dangers that are inherent in the sport'" ... . 

  
Here, the defendants failed to establish [their] prima facie entitlement to judgment as a matter of law. The 
defendants failed to establish, prima facie, that the conduct of [the instructor] did not unreasonably increase 
[plaintiff's] exposure to the risk of 
falling. Georgiades v Nassau Equestrian Ctr. at Old Mill, Inc., 2015 NY Slip Op 09249, 2nd Dept 12-16-15 

  
  
 

  

Because Defendant Presented No Affirmative Proof of the Causation of Plaintiff's 

Injury, the Burden of Proof on that Issue Never Shifted to the Plaintiff, Defendant 

Can Not Rely on Gaps in Plaintiff's Proof 
  
The First Department, over a two-justice dissent, determined defendant synagogue's motion for summary judgment was 
properly denied. Plaintiff was a participant in a study-abroad program run by defendant in Israel. She injured her knee and 
alleged she was prescribed physical therapy but defendant refused to provide it (delaying and compromising recovery). 
The First Department held defendant owed a duty of care to plaintiff because it had agreed to provide medical care and 
was in the best position to protect plaintiff from injury. The court noted that defendant's attempt to place the burden on 
plaintiff to demonstrate a causal link between her injury and the failure to provide physical therapy must fail in the context 
of a defense summary judgment motion. The burden never shifted to plaintiff on that issue because the defendant did not 
demonstrate, through an expert affidavit, the absence of causation. [Yet another example of the need for a defendant to 
present affirmative proof on every relevant issue when seeking summary judgment. Without affirmative proof on a 
necessary issue, the burden never shifts to plaintiff.] Katz v United Synagogue of Conservative Judaism, 2016 NY Slip 
Op 00094, 1st Dept 1-12-16 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07642.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07642.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_09249.htm
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Landlord/Tenant Liability  
  

Landlord Failed to Demonstrate Assault on Tenant Was Not Foreseeable---Landlord's 

Summary Judgment Motion Properly Denied 
  
The Second Department determined Supreme Court properly denied landlord's motion for summary judgment in an action 
stemming from an assault on a tenant at the landlord's premises.  The assault took place when the lone security guard 
took his regular lunch break, leaving the premises unguarded. The defendant did not demonstrate a lack of notice of the 
same or similar criminal conduct and therefore failed to demonstrate the assault was not foreseeable: 
  

A landlord is not the insurer of the safety of its tenants ... . Nevertheless, landlords have a duty to take reasonable 
precautions to protect tenants and visitors from foreseeable harm, including foreseeable criminal conduct by third 
parties ... . To establish that criminal acts were foreseeable, the criminal conduct at issue must be shown to be 
reasonably predictable based on the prior occurrence of the same or similar criminal activity at a location 
sufficiently proximate to the subject location ... . 

  
Here, on its motion for summary judgment, [the landlord] failed to establish, prima facie, that it lacked notice of the 
same or similar criminal activity occurring on the premises. Karim v 89th Jamaica Realty Co., L.P., 2015 NY Slip 
Op 03329, 2nd Dept 4-22-15 

  
   
  

Question of Fact Whether Out-of-Possession Landlord Relinquished Control of the 

Premises to the Extent that Its Duty to Maintain the Premises in a Reasonably Safe 

Condition Was Extinguished---Lease Allowed Landlord to Reenter to Inspect and Make 

Repairs and Improvements 
  
The Second Department determined there were questions of fact whether an out-of-possession landlord (Marphil Realty) 
was liable for a dangerous condition (resulting in a fire). The lease gave the landlord the right to reenter during usual 
business hours in order to inspect the premises and to make repairs and improvements. Therefore there was a question 
of fact whether the landlord had relinquished complete control over the property such that its duty to maintain the property 
in a reasonably safe condition was extinguished: 
  

"Generally, a landowner owes a duty of care to maintain his or her property in a reasonably safe condition" ... . 
"That duty is premised on the landowner's exercise of control over the property, as the person in possession and 
control of property is best able to identify and prevent any harm to others'" ... . Accordingly, "a landowner who has 
transferred possession and control is generally not liable for injuries caused by dangerous conditions on the 
property" ... . However, an out-of-possession landlord may be liable for injuries occurring on the premises if "it has 
retained control of the premises, is contractually obligated to perform maintenance and repairs, or is obligated by 
statute to perform such maintenance and repairs" ... . Yehia v Marphil Realty Corp., 2015 NY Slip Op 05670, 2nd 
Dept 7-1-15 

  
  
  

Defendant Should Not Have Been Granted Summary Judgment in this Lead-Paint-

Injury Case 

 
The Fourth Department determined defendant landlord should not have been granted summary judgment in this lead-
paint-injury action.  [The case presents another example of a defendant's failure to affirmatively address all possible 
theories of recovery in summary-judgment-motion papers.] Defendant failed to demonstrate, inter alia, the absence of a 
hazardous condition and her lack of actual or constructive notice of the condition.  Rodrigues v Lesser, 2016 NY Slip Op 
00836, 4th Dept 2-5-16 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03329.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03329.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_05670.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_05670.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00836.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00836.htm


26 

 

  

Municipal Liability 
  
 

Questions of Fact Re: Whether Municipality Created the Dangerous Condition Thereby 

Negating the Written-Notice Requirement 
  
The Second Department determined questions of fact existed whether the village created the dangerous sidewalk 
condition, thereby eliminating the written-notice prerequisite to a lawsuit: 
  

A municipality that has enacted a prior written notice statute may not be subjected to liability for injuries caused by 
a defective condition in a sidewalk unless it either has received written notice of the defect or an exception to the 
written notice requirement applies ... . Recognized exceptions to the prior written notice requirement exist where 
the municipality has created the defect through its affirmative negligence, or where a special use of the property 
has conferred a special benefit upon the municipality ... . The affirmative negligence exception is limited to work 
done by a municipality that immediately results in the existence of a dangerous condition ... . 

  
Where, as here, the plaintiffs alleged in their complaint that the Village created a defect by an affirmative act of 
negligence, the Village, in order to establish its prima facie entitlement to judgment as a matter of law, must 
demonstrate that it did not create the condition ... . The Village failed to do so. Monaco v Hodosky, 2015 NY Slip 
Op 02735, 2nd Dept 4-1-15 
  

  
 
 
  
  
  

Town Failed to Show Routine Inspection of Sewer System---Summary Judgment in 
Sewer-Backup Case Properly Denied 

 
The Second Department determined the town was not entitled to summary judgment in a case alleging the failure to 
maintain the town's sewer system.  The court explained the relevant analytical criteria: 
  

A municipality is immune from liability "arising out of claims that it negligently designed [a] sewerage system" ... . 
However, a municipality "is not entitled to governmental immunity arising out of claims that it negligently maintained 
the sewerage system as these claims challenge conduct which is ministerial in nature"... . In order for a municipality 
to demonstrate its prima facie entitlement to judgment as a matter of law in sewer backup cases, the municipality 
must show that it had no " notice of a dangerous condition,'" and that "it regularly inspected and maintained the 
subject sewer line" ... . 

  
Here, the defendant Town ..., failed to establish, prima facie, that it regularly inspected and maintained the subject 
sewer lines ... . The evidence submitted by the Town in support of its motion for summary judgment dismissing the 
complaint and all cross claims insofar as asserted against it demonstrated that the subject sewer lines had not 
been inspected more recently than approximately 19 months prior to the date of the sewage backup into the 
plaintiffs' residence ... . Under these circumstances, the Town failed to meet its prima facie burden of establishing 
its entitlement to judgment as a matter of law. Brandenburg v County of Rockland Sewer Dist. #1, State of 
N.Y., 2015 NY Slip Op 02719, 2nd Dept 4-1-15 
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Question of Fact Whether City Created Hazardous Condition 
  
The Second Department, reversing Supreme Court, determined there was a question of fact whether the city created the 
allegedly hazardous condition (an expansion joint cover plate on a bridge which was struck by plaintiff's bicycle): 
  

Generally, the issue of whether a dangerous or defective condition exists depends on the facts of each case and is 
a question of fact for the jury ... . In addition, "[a] municipality that has adopted a prior written notice law' cannot be 
held liable for a defect within the scope of the law absent the requisite written notice, unless an exception to the 
requirement applies" ... . The only recognized exceptions to the statutory prior written notice requirement involve 
situations in which the municipality created the defect or hazard through an affirmative act of negligence, or where 
a special use confers a benefit upon the municipality ... . 

  
Here, the City failed to establish, prima facie, that the subject metal expansion joint cover plate did not present a 
hazardous or defective condition ... . Although the plaintiff does not dispute that the City did not have prior written 
notice of the alleged hazardous or defective condition, a triable issue of fact exists as to whether the City created 
the alleged hazardous or defective condition ... . Oser v City of New York, 2015 NY Slip Op 08393, 2nd Dept 11-
18-15 

BACK TO SUMMARY JUDGMENT MOTIONS 

  
  
 
 
 
 

Labor Law Liability 
 

   

Defendant Failed to Affirmatively Address All Theories of Recovery Alleged in the 

Complaint 
  

The Second Department, reversing Supreme Court, determined defendant property owner was not entitled to summary 
judgment in this common-law negligence and Labor Law 200, 240(1) and 241(6) action. Plaintiff was injured working on 
defendant's building. Defendant, in his motion papers, did not affirmatively address all the possible theories of recovery 
available to the plaintiff. Therefore summary judgment should not have been granted. [Another example of the need for a 
defendant bringing a summary judgment motion to affirmative address every theory raised in the complaint.]: 
  

Liability on common-law negligence and Labor Law § 200 causes of action "generally falls into two broad 
categories: instances involving the manner in which the work is performed, and instances in which workers are 
injured as a result of dangerous or defective premises conditions at a work site" ... . Where, as alleged here, the 
plaintiff's accident arose from an allegedly dangerous premises condition, a property owner may be held liable in 
common-law negligence and under Labor Law § 200 when the owner has control over the work site and either 
created the dangerous condition causing an injury, or failed to remedy the dangerous or defective condition while 
having actual or constructive notice of it .... Thus, where a plaintiff's injury arose from a dangerous condition at a 
work site, a property owner moving for summary judgment dismissing a cause of action alleging common-law 
negligence has "the initial burden of making a prima facie showing that it neither created the dangerous condition 
nor had actual or constructive notice of its existence" ... . Here, the defendant failed to establish, prima facie, that 
he did not create or have actual or constructive notice of the allegedly dangerous condition. ... Further, the 
defendant failed to demonstrate the absence of any triable issues of fact as to whether he had actual or 
constructive notice of the dangerous condition ... . ... 
  
Moreover, the Supreme Court erred in directing the dismissal of the Labor Law §§ 240(1) and 241(6) causes of 
action because, while the defendant generally sought dismissal of the plaintiff's complaint insofar as asserted 
against him, he did not demonstrate the absence of any triable issues of fact in connection with these causes of 
action... . Korostynskyy v 416 Kings Highway, LLC, 2016 NY Slip Op 00939, 2nd Dept 2-10-16 
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To Be Entitled to Summary Judgment on a Labor Law 200 Cause of Action, the 

Defendant Must Demonstrate the Defendant (1) Did Not Control the Plaintiff's Work 

and (2) Did Not Create or Have Constructive Knowledge of the Dangerous Condition 

 
The Second Department determined summary judgment should not have been granted to defendant homeowners in this 
Labor Law 200 action. It was alleged the homeowners created a dangerous condition by placing an unsecured tarp in the 
area where plaintiff placed his ladder. Plaintiff was injured when he fell from the ladder.  The Second Department 
explained that the defendants, to be entitled to summary judgment, were required to demonstrate (1) they did not "have 
authority to supervise or control the methods or materials of the injured plaintiff's work" and (2) they did not create the 
dangerous condition that caused the accident or have actual or constructive notice of the dangerous condition. Here the 
defendants failed to demonstrate they did not create the dangerous condition: 
  

Where a plaintiff's injures are alleged to have been caused by defects in both the premises and the equipment 
used at the work site, a defendant moving for summary judgment with respect to causes of action alleging a 
violation of Labor Law § 200 is obligated to address the proof applicable to both of the foregoing liability standards 
... . A defendant moving for summary judgment in such a case may prevail "only when the evidence exonerates it 
as a matter of law for all potential concurrent causes of the plaintiff's accident and injury, and when no triable issue 
of fact is raised in opposition as to either relevant liability standard" ... . Pacheco v Smith, 2015 NY Slip Op 04293, 
2nd Dept 5-20-15 
  

  
 
  
  

Defendant-Property Owners Negated Both Potential Theories of Liability for Injuries 

to Worker, Summary Judgment Should Have Been Granted to Defendants 
  
The Second Department, reversing Supreme Court, determined defendant landowners were entitled to summary 
judgment dismissing the common law negligence complaint brought by a worker injured constructing a gazebo in the 
landowners' backyard. The court explained that the defendant had properly addressed and negated both theories of 
liability raised in the complaint, i.e. liability stemming from supervision of the work and liability stemming from a dangerous 
condition: 
  

Landowners and general contractors have a common-law duty to provide workers with a reasonably safe place to 
work ... . To be held liable for common-law negligence for injuries arising from the manner in which work is 
performed, a defendant must have authority to exercise supervision and control over the means and methods of 
the plaintiff's work ... . Where a plaintiff's injuries arise not from the manner in which the work was performed, but 
from a dangerous condition on the premises, a defendant may be liable for common-law negligence if it " either 
created the dangerous condition that caused the accident or had actual or constructive notice of the dangerous 
condition'" ... . When an accident is alleged to involve defects in both the premises and the equipment used at the 
work site, a defendant moving for summary judgment with respect to causes of action alleging common-law 
negligence is obligated to address the proof applicable to both liability standards ... . A defendant moving for 
summary judgment in such a case may prevail "only when the evidence exonerates it as a matter of law for all 
potential concurrent causes of the plaintiff's accident and injury, and when no triable issue of fact is raised in 
opposition as to either relevant liability standard" ... . Wejs v Heinbockel, 2016 NY Slip Op 05989, 2nd Dept 9-14-
16 
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Res Ipsa Loquitur Liability 
  
  

Defendant's Failure to Address "Exclusive Control" Element of Res Ipsa Loquiture 

Required Denial of Summary Judgment 
  

The plaintiff alleged she was injured by a picture frame which fell on her inside an office leased by defendant.  Plaintiff 
alleged liability under common-law negligence and res ipsa loqutur. The Second Department determined defendant's 
summary judgment was properly denied because defendant did not affirmatively demonstrate (1) a lack of exclusive 
control over the picture frame, (2) the picture frame did not constitute a dangerous condition, and (3) defendant did not 
create a dangerous condition. [Again, failure of the defense to affirmatively address every alleged theory of liability 
requires denial of summary judgment.]. Assil v Camba, Inc., 2016 NY Slip Op 00914, 2nd Dept 2-10-16 
  
  
 
 
 
 
  

Medical Malpractice Liability (Informed Consent) 
  
 

Defendant Did Not Address All Elements of Recovery Under Lack of Informed Consent 
  

The Second Department determined defendant physician (Barazani) was not entitled to summary judgment on the "lack of 
informed consent" cause of action, despite the plaintiff's signing of a consent form. Although the consent form mentioned 
scarring as a possibility, there was no showing the defendant discussed scarring with the plaintiff before the consent form 
was signed. In addition, there was no showing plaintiff would have gone through with the surgery had scarring been 
adequately discussed. [Another example of the need for a defendant seeking summary judgment to affirmatively address 
every possible theory of recovery.]: 
  

To establish a cause of action to recover damages for malpractice based on lack of informed consent, a plaintiff 
must prove (1) that the person providing the professional treatment failed to disclose alternatives thereto and failed 
to inform the patient of reasonably foreseeable risks associated with the treatment, and the alternatives, that a 
reasonable medical practitioner would have disclosed in the same circumstances, (2) that a reasonably prudent 
patient in the same position would not have undergone the treatment if he or she had been fully informed, and (3) 
that the actual procedure performed for which there was no informed consent was the proximate cause of the injury 
(see Public Health Law § 2805-d[1]...). 

  
Here, the defendants failed to establish their prima facie entitlement to judgment as a matter of law dismissing the 
cause of action alleging lack of informed consent. The mere fact that the plaintiff signed a consent form does not 
establish the defendants' prima facie entitlement to judgment as a matter of law ... . The consent form provided by 
the defendants and signed by the plaintiff warned generally that there was a risk of scarring after the biopsy was 
conducted. However, the deposition testimony of the plaintiff and Barazani, which was submitted by the defendants 
in support of their motion, revealed a factual dispute as to whether Barazani properly advised the plaintiff of the risk 
of scarring before she signed the form ... . The defendants also failed to establish, prima facie, that if the plaintiff 
had received full disclosure, she still would have consented to the procedure ... . Schussheim v Barazani, 2016 
NY Slip Op 00958, 2nd Dept 2-10-16 
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Bar-Owner Liability (Duty To Protect Against Criminal Acts) 
 
 

Bar Patron Was Beaten to Death by Other Patrons---Defendants (Bar and Premises 

Owners) Were Unable to Demonstrate the Attack Was Not Foreseeable and their 

Negligence Was Not the Proximate Cause of the Attack---Defendants' Summary 

Judgment Motion Properly Denied 
  
The Second Department determined there were questions of fact whether a bar patron could have been protected from 
harm.  "The plaintiff's decedent was assaulted by other patrons of a lounge on premises leased by the defendant Bartini's 
Pierre, Inc., also known as Station Bar Corp., doing business as Bartini's Lounge, and owned by the defendant Reiner & 
Keiser Associates (hereinafter together the appellants)." The appellants were not able to demonstrate prima facie that the 
attack was not foreseeable, that the attack could not have been prevented, that the appellants' negligence was not the 
proximate cause of the attack, or that reasonable security measures to guard against criminal acts by third persons were 
taken: 
  

 "Although a property owner must act in a reasonable manner to prevent harm to those on its premises, an owner's 
duty to control the conduct of persons on its premises arises only when it has the opportunity to control such 
conduct, and is reasonably aware of the need for such control. Thus, the owner of a public establishment has no 
duty to protect patrons against unforeseeable and unexpected assaults" ... . 

  
Here, the appellants failed to demonstrate their prima facie entitlement to judgment as a matter of law dismissing 
the complaint and all cross claims insofar as asserted against them. In support of their motion, the appellants 
submitted the deposition testimony of a witness to the incident, who testified that, shortly before the incident, he 
noticed the decedent being restrained by a security guard, but was not aware of the events which led the security 
guard to restrain the decedent. The witness testified that the security guard then proceeded to escort the decedent 
out of the premises, during the course of which the decedent was severely beaten by other patrons, resulting in his 
death. This evidence failed to demonstrate, prima facie, that the attack upon the decedent was not foreseeable, 
that the appellants lacked the opportunity to prevent the attack, or that any negligence on the appellants' part was 
not a proximate cause of the incident ... . The appellants also failed to demonstrate, prima facie, that they took 
reasonable security measures against foreseeable criminal acts of third parties ... . Walfall v Bartini's Pierre, Inc., 
2015 NY Slip Op 03830, 2nd Dept 5-6-15 

 
  
P FOR THE MAILING LIST 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03830.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03830.htm


31 

 

 
 
 

HOW THE APPELLATE COURTS ANALYZE SUMMARY JUDGMENT MOTIONS (CONT’D) 
 

RARELY DISCUSSED ISSUES 
  

 

Miscellaneous Case Summaries Chosen Because They Address Summary-Judgment 

Issues Important To Know But Rarely Discussed 
  
  
 

  

Criteria For Dismissal Of Summary Judgment Motion As Premature (Not Met Here) 

 

Dismissal of a Summary Judgment Motion as "Premature" Requires an Evidentiary 

Showing that Material Information Is In the Exclusive Possession and Control of the 

Moving Party 
  
In the course of a decision concerning an easement and land ownership, the Third Department explained the proof 
requirements for a claim that a summary judgment motion should be dismissed as "premature." The essence of the 
"premature" argument is that material facts are within the exclusive knowledge and possession of the moving party. The 
argument, to succeed, must be supported by an evidentiary showing. Here defendant argued that plaintiff failed to 
respond to certain discovery demands, but did not take the next step and demonstrate how the failure to respond deprived 
him of material information in plaintiff's exclusive possession: 
  

... [T]here was no basis to deny plaintiff's summary judgment motion as premature. "Although a motion for 
summary judgment may be opposed with the claim that facts essential to justify opposition may exist but that such 
material facts are within the exclusive knowledge and possession of the moving party, the party opposing the 
motion must make an evidentiary showing to support that conclusion" ... . Defendant pointed out that plaintiff failed 
to respond to certain discovery demands, but did not take the essential next step and show that her failure to do so 
deprived him of material information in her exclusive possession ... . Bailey v Dimick, 2015 NY Slip Op 04704, 
3rd Dept 6-4-15 

  
  
  
  

Otherwise Inadmissible Evidence May Be Submitted To Defeat A Motion For Summary 

Judgment 
  

Survey Without Surveyor's Affidavit Insufficient to Support Plaintiff's Summary 

Judgment Motion/Inadmissible Evidence (Survey) May Be Considered to Defeat 

Defendant's Summary Judgment Motion 

 
In an action stemming from the collapse of a retaining wall between the plaintiff's and defendant's properties, the First 
Department noted that a survey map without an affidavit from the surveyor is insufficient to support plaintiff's motion for 
summary judgment, but was sufficient to support the denial of defendant's motion for summary judgment: 
  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_04704.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_04704.htm
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... [A] survey alone, without an accompanying affidavit from the surveyor, does not constitute competent evidence 
of the location of property lines and fences or retaining walls ... . Plaintiff has therefore failed to tender sufficient 
evidence to demonstrate entitlement to a declaratory judgment on its claim brought pursuant to Administrative 
Code of City of NY § 28-305.1.1. 
  
Defendant met its prima facie burden as cross movant by submission of the affidavit of a land surveyor who 
inspected and measured the property subsequent to the collapse of the retaining wall in June 2013, and concluded 
that no portion of the wall had been upon defendant's property. That plaintiff's two surveys indicate that the wall 
was "on [the] line" of both properties, is sufficient, however, to raise a question as to the location of the wall relative 
to the two properties; we have long held that otherwise inadmissible evidence may be considered to defeat an 
application for summary judgment ...  70 Pinehurst Avenue LLC v RPN Mgt Co Inc, 2014 NY Slip Op 09029, 1st 
Dept 12-30-14 

  
  
  

Past Recollection Recorded and Hearsay Inadmissible at Trial Properly Considered in 

Opposition to Defendant's Summary Judgment Motion 
  
The Third Department determined a statement made by defendant's employee [Mackey] near the time of plaintiff's slip 
and fall was admissible as past recollection recorded and was properly considered in opposition to defendant's summary 
judgment motion. In addition, hearsay which would not be admissible at trial was sufficiently corroborated to be 
considered in opposition to defendant's motion for summary judgment. Defendant's motion was properly denied: 
  

... "[T]he requirements for admission of a memorandum of a past recollection are generally stated to be that the 
witness observed the matter recorded, the recollection was fairly fresh when recorded or adopted, the witness can 
presently testify that the record correctly represented his [or her] knowledge and recollection when made, and the 
witness lacks sufficient present recollection of the recorded information" ... . Here, Mackey testified that, beyond 
being upset that her cousin was hurt, she was unable to remember the particulars of the event, but she did recall 
filling out and signing a document recording her memories at the time. In this document, Mackey averred that she 
watched plaintiff fall by the Coinstar machine in an area that had been checked by the front-end maintenance crew 
approximately one hour prior to the incident. In the blank space next to the words "Condition at the time of last 
check prior to accident:" Mackey wrote, "ice machine is always leaking." Mackey recalled completing this document 
within days of the incident and explained that the form did not help to refresh her recollection of the events. On this 
basis, we agree with Supreme Court's ruling that Mackey's written statement was admissible as a past recollection 
recorded and, as such, properly considered in the context of defendant's motion for summary judgment ...  

  
Further, in keeping with the principles that, "[t]o grant summary judgment, it must clearly appear that no material 
and triable issue of fact is presented" ... and such motion should be denied if there is any doubt as to the existence 
of such issues ..., we likewise find no error in Supreme Court's consideration of Mackey's oral statement, 
notwithstanding its likely inadmissibility at trial. With that said, however, we acknowledge that, although "hearsay 
evidence that is inadmissible at trial may be sufficient to defeat a motion for summary judgment, there must be 
some additional competent evidence to support the motion or an excuse for the failure to present proof in 
admissible form" ... . Zupan v Price Chopper Operating Co., Inc., 2015 NY Slip Op 07893, 3rd Dept 10-29-15 
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Summary Judgment May Be Based Upon An Unpled Affirmative Defense 
  

Summary Judgment May Be Based Upon an Unpled Affirmative Defense/Oral Waiver 

May Be Effective in the Face of a "Written Waiver" Requirement in the Contract 

 
The First Department noted that a motion for summary judgment can be based upon an unpleaded affirmative defense in 
the absence of surprise and determined there was a question of fact whether an oral waiver was effective in the face of a 
contract provision requiring any waiver to be in writing: 
  

Defendants' failure to plead the affirmative defense of waiver in their answer did not preclude them from asserting 
such defense for the first time on summary judgment, since "[t]here is no prohibition against moving for summary 
judgment based on an unpleaded defense where the opposing party is not taken by surprise and does not suffer 
prejudice as a result" ... . * * * 
  
Although the management agreement contained a provision that any waivers must be in writing, "a contracting 
party may orally waive enforcement of a contract term notwithstanding a provision to the contrary in the agreement. 
Such waiver may be evinced by words or conduct, including partial performance"... . Matthew Adam Props., Inc. v 
The United House of Prayer for All People of the Church on the Rock of the Apostolic Faith, 2015 NY Slip 
Op 02419, 1st Dept 3-24-15 

  
  
 
 
 

  

Tort Liability Arising From Contract---Defense Motion Must Address Precise Theories 

Of Liability Raised In The Complaint 
  
 

Defendant, In Its Summary Judgment Motion, Properly Addressed Only the Theory of 

"Tort Liability Arising from Contract" Which Was Alleged in the Pleadings 
   
The Second Department determined defendant was entitled to summary judgment in an action based upon the allegation 
defendant had "launched an instrument of harm," thereby imposing liability in tort arising from a contract. Defendant 
demonstrated it did not launch and instrument of harm and plaintiff failed to raise a question of fact in response. The court 
explained the applicable law, noting that defendant need only address the specific theory of contract-based liability which 
was raised in the pleadings: 
  

"Generally, a contractual obligation, standing alone, will not give rise to tort liability in favor of a third party" ... . The 
Court of Appeals has recognized three exceptions to this general rule: (1) where the contracting party, in failing to 
exercise reasonable care in the performance of its duties, launches a force or instrument of harm, (2) where the 
plaintiff detrimentally relies on the continued performance of the contracting party's duties, and (3) where the 
contracting party has entirely displaced the other party's duty to maintain the premises safely ... . Here, the only 
exception alleged in the pleadings with respect to the defendant Wiley Engineering, P.C. (hereinafter Wiley), was 
that Wiley launched a force or instrument of harm ... . Therefore, in moving for summary judgment dismissing the 
complaint and all cross claims insofar as asserted against it, Wiley was only required to address this exception by 
demonstrating, prima facie, that it did not launch a force or instrument of harm creating or exacerbating any 
allegedly dangerous condition ... . Here, Wiley met its prima facie burden and, in opposition, the plaintiff failed to 
raise a triable issue of fact. Reece v J.D. Posillico, Inc., 2015 NY Slip Op 06580, 2nd Dept 8-19-15 
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In a Case Consolidated with the Case Summarized Immediately Above, Defendant 

Was Entitled to Summary Judgment After Demonstrating None of the Three Theories 

of "Tort Liability Arising from Contract" Applied---Because the Facts Are Not 

Discussed, It Is Not Clear Why All Three Potential Theories Were Addressed---Assume 

All Three Were Pled 
  
In a case which was consolidated with the case summarized immediately above, the Second Department determined the 
defendant, J.D. Posillica, Inc., was entitled to summary judgment dismissing the complaint because it had demonstrated 
that none of the three theories of "tort liability arising from a contract" applied. It is not clear from the decision whether the 
defendant was required, by the nature of the pleadings, to address all three theories in order to be entitled to summary 
judgment (to be safe, address all three?): 
  

"Generally, a contractual obligation, standing alone, will not give rise to tort liability in favor of a third party" ... . The 
Court of Appeals has recognized three exceptions to this general rule: (1) where the contracting party, in failing to 
exercise reasonable care in the performance of its duties, launches a force or instrument of harm, (2) where the 
plaintiff detrimentally relies on the continued performance of the contracting party's duties, and (3) where the 
contracting party has entirely displaced the other party's duty to maintain the premises safely ... . Here, the 
defendant J.D. Posillico, Inc. ... , met its initial burden of establishing its entitlement to judgment as a matter of law 
dismissing the complaint and all cross claims insofar as asserted against it by demonstrating, prima facie, that 
none of the exceptions were applicable as against it in this case... . Reece v J.D. Posillico, Inc., 2015 NY Slip Op 
06581, 2nd Dept 8-19-15 

  
 
 
  

No Need for Defendant to Address Espinal Exceptions in Its Summary Judgment 

Motion If Exeptions Are Not Pled by Plaintiff 
  

The Second Department determined defendant snow-removal company, Brickman, was entitled to summary judgment 
dismissing the complaint in this slip and fall case. Because the plaintiff was not a party to the snow-removal contract with 
the owner of the property, Brickman owed no duty to plaintiff. The court noted that, because the plaintiff did not allege the 
applicability of any of the "Espinal" exceptions to the general rule against tort liability arising from a contract, the defendant 
was not obligated to address those exceptions in its summary judgment motion: 
  

A contractual obligation, standing alone, generally will not give rise to tort liability in favor of a third party (see 
Espinal v Melville Snow Contrs., 98 NY2d 136, 138). However, there are three exceptions to that general rule: "(1) 
where the contracting party, in failing to exercise reasonable care in the performance of his [or her] duties, 
launches a force or instrument of harm, (2) where the plaintiff detrimentally relies on the continued performance of 
the contracting party's duties, and (3) where the contracting party has entirely displaced the other party's duty to 
maintain the premises safely" ... . 

  
Brickman made a prima facie showing of its entitlement to judgment as a matter of law dismissing the complaint 
insofar as asserted against it by submitting evidence that the plaintiff was not a party to its snow removal 
agreement, and that it thus owed her no duty of care ... . Inasmuch as the plaintiff did not allege facts in the 
complaint or bill of particulars that would establish the possible applicability of any of the Espinal exceptions ... , 
Brickman was not required to affirmatively demonstrate that these exceptions did not apply in order to establish its 
prima facie entitlement to judgment as a matter of law ... . Bryan v CLK-HP 225 Rabro, LLC, 2016 NY Slip Op 
01280, 2nd Dept 2-24-16 
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BACK TO SUMMARY JUDGMENT MOTIONS  

Summary Judgment Appropriate Where Ambiguous Contract Language Clarified By 

Extrinsic Evidence 
  
 

Where Extrinsic Evidence Indicates a Party's Interpretation of Ambiguous Language Is 

the Only Fair Interpretation, Summary Judgment Is Appropriate 
  
In finding that the meaning of a title insurance policy was properly determined as a matter of law, the Second Department 
explained the complicated analytical criteria: 
  

Generally, courts determine the rights and obligations of parties under insurance contracts based on the specific 
language of the policies ... . However, where the language is reasonably susceptible of more than one 
interpretation, and thus ambiguous, "the parties to the policy may, as an aid in construction, submit extrinsic 
evidence of their intent at the time of contracting" ... . "[I]f the tendered extrinsic evidence is itself conclusory and 
will not resolve the equivocality of the language of the contract, the issue remains a question of law for the court" ... 
. "Under those circumstances, the ambiguity must be resolved against the insurer which drafted the contract" ... . 

  
"It is only where such evidence does not resolve the equivocality that the ambiguity must be resolved against the 
insurer" ... . Where there is ambiguity and the "determination of the intent of the parties depends on the credibility 
of extrinsic evidence or on a choice among reasonable inferences to be drawn from extrinsic evidence, then such 
determination is to be made by the jury" ... . Where, however, a party's extrinsic evidence demonstrates "not only 
that its interpretation is reasonable but that it is the only fair interpretation," summary judgment is appropriate ... 
. Demetrio v Stewart Tit Ins Co, 2015 NY Slip Op 00720, 2nd Dept 1-28-15 

  
  
 
 
 
  

In A Hybrid "Article 78/Declaratory Judgment" Action, Separate Procedural Rules 

Apply To Each---In The Absence Of A Motion Specifically Seeking Summary Disposition 

Of The Declaratory Judgment Aspect Of The Case, It Is Error For The Court To 

Summarily Dispose Of It 
  
 

Court Should Not Have Summarily Determined Declaratory Judgment Action In 

Absence of a Request to Do So 
  
The Third Department determined Supreme Court should not have summarily considered the declaratory judgment aspect 
of this hybrid action without a request to do so and without converting the proceeding to a summary judgment action: 

  
In a hybrid proceeding and action, separate procedural rules apply to those causes of action which are asserted 
pursuant to CPLR article 78, on the one hand, and those which seek declaratory relief, on the other hand" ... . In 
the absence of a formalized motion requesting the "summary determination of the causes of action which seek . . . 
declaratory relief, it is error for [a court] to summarily dispose of those causes of action" ... .  
  
It is undisputed that there was no pending motion for summary disposition of the declaratory judgment action when 
Supreme Court rendered its 2014 judgment. Nor did the court provide notice to the parties that it was considering 
the summary disposition of the declaratory judgment action, such that the parties would be afforded an opportunity 
to further develop the evidentiary record and offer competent proof supportive of their respective positions ... 
. Matter of Ballard v New York Safety Track LLC. 2015 NY Slip 
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In The Context Of Summary Judgment, The Court's Function Does Not Include The 

Assessment Of Credibility 
  
 

Affidavits Should Not Have Been Rejected on Credibility Grounds 
  

In this slip and fall case, the Second Department determined Supreme Court should not have rejected affidavits submitted 
by the plaintiff in opposition to a summary judgment motion because of inconsistencies. The affidavits were from 
witnesses who saw plaintiff fall and who were able to identify the cause of plaintiff's fall. In the context of a summary 
judgment motion, assessing credibility is not the court's function: 
  

Here, the defendant established, prima facie, his entitlement to judgment as a matter of law by submitting the 
deposition testimony of the plaintiff, which demonstrated that she was unable to identify the cause of her fall ... . 
However, in opposition to the defendant's prima facie showing on this ground, the plaintiff raised a triable issue of 
fact. The plaintiff's submissions included affidavits from two individuals who witnessed the accident and identified 
the cause of her fall ... . The Supreme Court erred in rejecting these two eyewitness affidavits on the ground that 
they gave inconsistent accounts of the accident. "It is not the court's function on a motion for summary judgment to 
assess credibility" ..., and any inconsistencies in the affidavits of the two eyewitnesses did not render them both 
incredible as a matter of law, but rather, raised issues of credibility to be resolved by the factfinder ... . McRae v 
Venuto, 2016 NY Slip Op 00944, 2nd Dept 2-10-16 
  
  

  

Court Should Not Make Credibility Determinations or Weigh the Evidence at the 

Summary Judgment Stage, Defendant's Summary Judgment Motion Should Have Been 

Denied 
  
The Second Department, reversing Supreme Court, determined defendants' motion for summary judgment should not 
have been granted in this vehicle-collision case.  Credibility issues can not be resolved at the summary judgment stage: 
  
  

It is not the court's function on a motion for summary judgment to assess credibility ... . Issue finding, rather than 
issue determination, is the court's proper function on such a motion ... . Thus, a motion for summary judgment 
"should not be granted where the facts are in dispute, where conflicting inferences may be drawn from the 
evidence, or where there are issues of credibility" ... . 

  
  

Here, the Supreme Court should have denied the defendants' motion for summary judgment dismissing the 
complaint. In support of their motion, the defendants submitted evidence including transcripts of the deposition 
testimony of both the plaintiff and the defendant driver. In those transcripts, the parties gave differing accounts of 
the manner in which the accident occurred, and issues of fact and credibility were presented which could not be 
resolved on a motion for summary judgment. Given these issues, the defendants failed to establish their prima 
facie entitlement to judgment as a matter of law ... . Chimbo v Bolivar, 2016 NY Slip Op 05969, 2nd Dept 9-14-16 
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Second Summary Judgment Motion Properly Entertained 

 
 

Under the Circumstances a Second Summary Judgment Motion Was Proper 

 
In finding the defendant-city's motion for summary judgment should have been granted, the Second Department noted 
that, although successive summary judgment motions are disfavored, the defendant-city's second motion was properly 
entertained. The complaint alleged negligence on the part of the police stemming from an attack on her by her husband 
and the shooting of her husband by the police. Prior to the attack and the shooting, plaintiff had gone to the police station 
seeking protection but was sent home. The negligence action against the city/police was dismissed on governmental 
immunity grounds because no "special relationship" between plaintiff and the police had been demonstrated: 
  

That branch of the defendants' cross motion which was for summary judgment should have been granted. Although 
successive motions for summary judgment are disfavored, a subsequent summary judgment motion may be 
properly entertained when it is substantively valid and the granting of the motion will further the ends of justice and 
eliminate an unnecessary burden on the resources of the courts ... . 

  
Generally, "a municipality may not be held liable to a person injured by the breach of a duty owed to the general 
public, such as a duty to provide police protection" ... . When a cause of action alleging negligence is asserted 
against a municipality, and the municipality is exercising a governmental function, the plaintiff must first 
demonstrate that the municipality owed a special duty to the injured person ... . A special duty is "a duty to exercise 
reasonable care toward the plaintiff," and "is born of a special relationship between the plaintiff and the 
governmental entity" ... . The elements required to establish a special relationship are: "(1) an assumption by the 
municipality, through promises or actions, of an affirmative duty to act on behalf of the party who was injured; (2) 
knowledge on the part of the municipality's agents that inaction could lead to harm; (3) some form of direct contact 
between the municipality's agents and the injured party; and (4) that party's justifiable reliance on the municipality's 
affirmative undertaking" ... . 

  
Here, the defendants established their prima facie entitlement to judgment as a matter of law by demonstrating that 
the police did not assume an affirmative duty to act on Dawes' behalf ... . Graham v City of New York, 2016 NY 
Slip Op 00932, 2nd Dept 2-10-16 
  
  
 
 

Rule Against Successive Summary Judgment Motions Does Not Apply to Issue Rejected 

as Not Properly Before the Court (Raised for the First Time in Reply Papers) in the 

Original Motion 
  
The Second Department noted that the rule barring successive summary judgment motions does not apply where the 
issue in the second motion was not properly before the court in the first motion.  Here the defendants had raised the issue 
the first time in their Reply papers and the court refused to consider it: 
  

We note that the general proscription against successive motions for summary judgment would not bar the 
defendants from moving for summary judgment dismissing the consolidated complaint because their arguments in 
support of dismissal ... were not properly before the Supreme Court on their original motion ... . Vaughn v Veolia 
Transp Inc, 2014 NY Slip Op 03679, 2nd Dept 5-21-14 
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Court Can Not Search The Record And Decide Summary Judgment Motion By Ruling 

On Issues Not Raised By Anyone 
  
 

Court Should Not Have Searched the Record to Decide Motion on Grounds Not Raised 

in the Motion Papers 
  
In the context of a suit alleging conversion stemming from the handling of an estate, the Second Department determined 
the "lack of capacity to sue" defense had been waived because it was not raised by defendant in his pleadings.  The court 
further determined Surrogate's Court exceeded its powers when it went beyond the issues placed before it in plaintiff's 
summary judgment motion, searched the record and decided the motion in defendant's favor on grounds not raised by 
anyone: 
  

[The defendant] waived the defense of lack of capacity by failing to raise such defense in a pre-answer motion to 
dismiss or in his answer to the amended complaint in the action (see CPLR 3211[e]...). 
  
... [O]n a motion for summary judgment, the court is limited to the issues or defenses that are the subject of the 
motion before the court ... . "A motion for summary judgment on one claim or defense does not provide a basis for 
searching the record and granting summary judgment on an unrelated claim or defense" ... . 
  
The Surrogate's Court improperly searched the record and awarded summary judgment to [defendant] dismissing 
objections 1(i) and 9. [Plaintiff] moved for summary judgment on these objections solely on the grounds that he 
established that [defendant] converted funds from the father's estate and failed to account for funds that the estate 
owed to [plaintiff]. [Defendant] did not cross-move for summary judgment dismissing those objections on the basis 
of the statute of limitations, nor did he argue it in opposition. In view of the limited scope of [plaintiff's] motion, it was 
not appropriate to search the record and award summary judgment to [defendant] dismissing these objections upon 
arguments that were not raised ... . Matter of Ray C., 2015 NY Slip Op 04134, 2nd Dept 5-13-15 
  
  
 
 
 
 
  

Summary Judgment In Lieu Of Complaint 
  
 

Plaintiff Entitled to Summary Judgment in Lieu of Complaint on Promissory Note; 

Defendant Did Not Demonstrate the Related Contract to Sell One-Half of Plaintiff's 

Business Was Intertwined with the Note and Guaranty 
  

Reversing Supreme Court, the Second Department determined the contract for the sale of plaintiff's one-half share of a 
business to defendant was not intertwined with the promissory note and personal guaranty executed by the defendant in 
connection with the sale. Therefore plaintiff was entitled to summary judgment in lieu of a complaint based upon 
defendant's default: 
  

The plaintiff made a prima facie showing of his entitlement to judgment as a matter of law by submitting the 
promissory note, which contained an unequivocal and unconditional obligation to pay, the personal guaranty, and 
proof of the defendants' failure to make payments on the note according to its terms ... . 

  
In opposition, the defendants failed to raise a triable issue of fact as to a bona fide defense ... . "[T]he general rule 
is that the breach of a related contract cannot defeat a motion for summary judgment on an instrument for money 
only unless it can be shown that the contract and the instrument are intertwined and that the defenses alleged to 
exist create material issues of triable fact" ... . 
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Here, contrary to the Supreme Court's determination, the evidence submitted by the defendants failed to establish 
that the agreement and the promissory note were intertwined, such that any breach of the related agreement by the 
plaintiff may create a defense to payment on the note. Chervinsky v Rezhets, 2015 NY Slip Op 07463, 2nd Dept 
10-14-15 
  
  

 
  

Summary Judgment Cannot Rest On Gaps In Opposing Party's Papers 
  

 

Summary Judgment Cannot Rest on Gaps in the Opposing Party's Papers; Moving Party 

Must Address Every Necessary Element with Substantive Proof 
 

The Second Department, in a dispute among business partners, determined certain motions for summary judgment 
should not have been granted. The court explained that summary judgment cannot rest on gaps in the opposing 
party's proof. A defendant bringing the motion must make out a prima facie case by addressing every issue raised 
in the pleadings. Where every issue is not addressed with substantive proof, the motion must be denied 
without reference to the opposing papers: 
  

  
"[T]he prima facie showing which a defendant must make on a motion for summary judgment is governed by 
the allegations of liability made by the plaintiff in the pleadings" ... . In this case, the individual defendants 
failed to affirmatively demonstrate, prima facie, that they did not breach any fiduciary duty owed to the 
plaintiffs during the course of all of the transactions or occurrences described in the amended complaint ... . 
Similarly, the individual defendants failed to affirmatively establish, prima facie, that the plaintiffs did not 
sustain any damages as a result of their alleged misconduct ... . 

  
  

Furthermore, the submissions of the individual defendants were insufficient to establish, prima facie, that the 
application of the business judgment rule protected all of the transactions or occurrences described in the 
amended complaint from judicial scrutiny. * * * The individual defendants' representations that all of the 
challenged conduct outlined in the amended complaint was performed in furtherance of the Partnership's 
legitimate interests were conclusory, unsubstantiated, and, without more, amounted to bare legal 
conclusions that were insufficient to establish that the business judgment rule barred judicial inquiry into 
these matters ... . Katz v Beil, 2016 NY Slip Op 05977, 2nd Dept 9-14-16 

  
 
  

Plaintiff Must Demonstrate Freedom from Fault To Be Entitled To Summary Judgment 

On Liability 

 
 

In Order to be Entitled to Summary Judgment Finding Defendant Liable in an 

Accident Case, Plaintiff Must Demonstrate Freedom from Comparative Negligence 

 
  
The First Department, over an extensive two-justice dissent, determined that, where a question of fact has been raised in 
an accident case about whether plaintiff was comparatively negligent, summary judgment finding defendant liable cannot 
be granted. Here, the plaintiff was alleged to have been injured while walking behind a sanitation truck which was backing 
up: 
  
  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07463.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07463.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05977.htm
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In this case, we are revisiting a vexing issue regarding comparative fault: whether a plaintiff seeking summary 
judgment on the issue of liability must establish, as a matter of law, that he or she is free from comparative fault. 
This issue has spawned conflicting decisions between the judicial departments, as well as inconsistent decisions 
by different panels within this Department. The precedents cited by the dissent have, in fact, acknowledged as 
much. After a review of the relevant precedents, we believe that the original approach adopted by this Department, 
as well as that followed in the Second Department, which requires a plaintiff to make a prima facie showing of 
freedom from comparative fault in order to obtain summary judgment on the issue of liability, is the correct one. ... 

  
  

The issue that arises in the context of a summary judgment motion brought by a plaintiff on the issue of liability is 
whether, as the dissent posits, the motion should be granted and the issue of contributory negligence considered 
during the damages portion of the case or where the defendant raises an issue of fact with respect to the plaintiff's 
negligence and the plaintiff fails to show the absence of negligence on his or her part, the motion must be denied 
and that issue considered during the liability phase of the trial. As discussed herein, the latter is the fairer, and 
therefore the proper way to proceed. Rodriguez v City of New York, 2016 NY Slip Op 05943, 1st Dept 9-1-16 

  
  
  
 

http://nycourts.gov/reporter/3dseries/2016/2016_05943.htm

