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FATHER DEEMED TO HAVE CONSENTED ON BEHALF 

OF HIS INFANT SON TO THE RECORDING OF 
THREATS MADE AGAINST HIS SON BY DEFENDANT; 

ABSENT THE VICARIOUS CONSENT, THE 
RECORDING WOULD HAVE CONSTITUTED ILLEGAL 

EAVESDROPPING AND WOULD NOT HAVE BEEN 
ADMISSIBLE IN COURT. 

  
The Court of Appeals, in a full-fledged opinion by Judge Fahey, over a 
three-judge dissent, determined father's recording of threats made to 
his infant son by mother's boyfriend was not eavesdropping, which is 
prohibited by statute. Rather, father was deemed to have consented to 
the recording on his son's behalf. Father had attempted to call the 
child's mother. For some reason, the cell phone call went through but 
was not picked up by anyone. Father could hear the boyfriend threaten 
to beat his son. Using a cell phone function, the boyfriend's words were 
recorded. The boyfriend was subsequently arrested for assault against 
the child and endangering the welfare of a child. The recording was 
played at trial. Recording conversations is prohibited in New York as 
illegal eavesdropping, unless one of the parties to the conversation 
consents. Here, the Court of Appeals determined the eavesdropping 
prohibition did not apply because the child was deemed to have 
consented to the recording. In addition, the Court of Appeals found the 
trial judge's erroneous jury instruction, which allowed the jury to 
consider an accomplice theory not charged in the indictment, 
constituted harmless error. The court concluded, based upon the trial 
evidence, the jury could not have convicted the defendant of any 
offense other than what was charged: 
 
 
FAHEY, J.:  

We hold that the definition of consent, in the context of "mechanical 
overhearing of a conversation" pursuant to Penal Law § 250.00 (2), 
includes vicarious consent, on behalf of a minor child. 
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Our decision sets out a narrowly tailored test for vicarious consent that requires a court to determine (1) that a parent or 
guardian had a good faith belief that the recording of a conversation to which the child was a party was necessary to 
serve the best interests of the child and (2) that there was an objectively reasonable basis for this belief. 

I. 

In 2008, defendant lived with his girlfriend and her five-year-old son on the second floor of a two-family house. The 
owners lived on the main floor. Through her ceiling, the landlady on several occasions heard defendant screaming at the 
child, and the child crying and pleading. When the landlady told defendant that it was not acceptable to "beat on children," 
he responded by saying, "I can beat the hell out of him if I want if he lies." This conversation was not reported to any 
authority. 

The boy's father had visitation rights, and in the spring of 2008 he noticed that when it was time for his son to return home 
after a visit, the child would start crying and refuse to get ready. On May 4, 2008, after a conversation with his son, the 
father told the mother he would not return the child to her. She contacted the police, who appeared at the father's home 
and required that he release the child to the mother's custody. 

On May 6, 2008, the father tried to reach the mother on her cellphone, using his own cellphone. He called several times 
without reaching her; the calls went directly to voicemail. Finally, a call went through, but no-one said anything to the 
father. However, the line was open, and the father was able to hear what was occurring in defendant's apartment. 
Defendant and the child's mother were yelling at the child, who was crying. Defendant threatened to beat him and punch 
him in the face. The father, using another cellphone, tried to call the landline telephone in the apartment, but no-one 
answered. 

At this point, the father decided to record what he was hearing using a voice memo function on his cellphone. On the 
recording, which was played to the jury at defendant's trial, defendant told the five-year-old boy that he was going to hit 
him 14 times for lying and that this would hurt more than a previous beating. The father saved the recording on his 
cellphone. He did not contact the police. 

On October 22, 2008, defendant's landlady heard screaming and crying in the apartment above her. The child (now six 
years old) was begging "Anthony" to stop hurting him. She also heard a slapping sound. On October 31, 2008, the 
landlady again heard the child screaming for "Anthony" to stop hurting him, and she and her daughter heard what 
sounded like a strap being used to beat someone. At his wife's insistence, the landlord called the police. 

Police officers rang the doorbell of the upstairs apartment, knocked on the door, and called the landline telephone. No-one 
answered. The police broke the door down and arrested defendant and the child's mother. The child was treated at a 
medical center; he had extensive bruising and swelling on the lower part of his body, including older bruises that were 
[*2]seven to ten days old. The child told an emergency room doctor that his mother had hit him, with a belt, as punishment 
for lying. At the precinct, the mother gave the police consent to retrieve two belts from the apartment. 

From November 1, the child lived with his father. The father informed the police of the recording he had saved on his 
cellphone, and the police preserved it on a compact disc. 

II. 

Defendant was charged with four counts of assault in the second degree, two counts of criminal possession of a weapon 
in the fourth degree, and one count of endangering the welfare of a child. In pretrial proceedings, the People sought, over 
defendant's objection, permission to introduce the father's recording into evidence at trial. Defendant protested that the 
making of the recording amounted to eavesdropping, prohibited by Penal Law § 250.05, and that the recording was 
therefore inadmissible pursuant to CPLR 4506 (1). The People also put the defense on notice that they would be seeking 
a charge instructing the jury that defendant had "a duty to care for the child and to prevent harm from happening to him," 
and would be arguing that defendant had violated such a duty. Defendant objected that this would change the theory of 
the case from what had been presented in the indictment. 

The trial court allowed the recording to be admitted into evidence, with respect to the endangering the welfare of a child 
count, holding that the father's action was not eavesdropping, and that, even if it were, it was justifiable on the basis of the 
"duty of the father to take some action once he heard [defendant's] conduct." The court relied on People v Clark (19 Misc 

http://www.courts.state.ny.us/reporter/3dseries/2008/2008_28009.htm
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3d 6 [App Term, 2d Dept, 2d & 11th Jud Dists 2008], lv denied 10 NY3d 861 [2008]), in which the Appellate Term 
permitted the admission of a recording based on a theory of vicarious consent. 

At trial in June 2009, the jury heard testimony from the child (see CPL 60.20), the father, the owners of the two-family 
house, the emergency room doctor, the child's first-grade teacher, and detectives. The child's testimony regarding the 
events of October 31 was that his mother and defendant took turns beating him with a belt. The landlady recounted how 
she had heard the child begging "Anthony" to stop hurting him. 

The May 6, 2008 recording was played for the jury, with the instruction that the jury could consider it only as evidence 
concerning the endangering the welfare of a child count. The father testified concerning the circumstances leading to the 
recording. Asked whether he had been afraid for his son's safety when he was listening to what was occurring in the 
apartment, he responded that he had not thought that defendant would physically harm his son, but was afraid for the boy 
to the extent that defendant's "tone was getting louder and louder." The jury also saw photographs of the child's injuries, 
and the belts were introduced into evidence. 

Defendant testified. He told the jury that he had never struck the child and asserted that the child's mother had carried out 
the beatings. Defendant insisted that his recorded [*3]threats addressed to the child were idle and intended to prevent the 
child's mother from hitting him. With regard to the events of October 31, defendant testified that the child's mother had 
spanked the child on her own, that he had not heard the beating or, later, the arrival of the police because he had 
headphones on, and that his involvement in the incident had been limited to consoling the child and treating his wounds. 

Before summations, the prosecution formally requested an accessorial liability charge. Defendant objected that such a 
charge "reframe[d] the indictment," altering "the nature and theory of the prosecution's case." The trial court, however, 
instructed the jury that 

"there are . . . circumstances where an individual's criminal liability may be predicated on that individual's failure to act or 
an omission to act provided that the individual shared the same state of mind as the actor. . . . 
"[I]n order for you to hold this defendant criminally liable under this definition of accessorial liability, meaning the omission-
to-act theory of liability, you must find that the People prove beyond a reasonable doubt that the defendant failed to act or 
omitted to perform an act that he was legally required to perform because of his parental or parental equivalent 
relationship with the victim, and that he did so with the state of mind required for the commission of the offense." 

The jury found defendant guilty of all charges, except one assault charge that corresponded to the beating alleged to have 
occurred on October 22. Upon conviction, the trial court sentenced defendant to an aggregate term of seven years' 
imprisonment, to be followed by three years' postrelease supervision. 

On appeal, defendant argued, as pertinent here, that the recording amounted to eavesdropping in violation of Penal Law § 
250.05, because no party to the conversation consented to the recording, so that the evidence was inadmissible under 
CPLR 4506, and that the charge on accessorial liability was given in error. 

The Appellate Division affirmed the trial court's judgment (124 AD3d 672 [2d Dept 2015]). The court adopted the vicarious 
consent doctrine, as recognized with respect to the federal wiretap statute by the Sixth Circuit in Pollock v Pollock (154 
F3d 601 [6th Cir 1998]), and in New York by the Appellate Term in People v Clark. 

"While . . . Penal Law § 250.05 serves the strong public policy goal of protecting citizens from eavesdropping, we are not 
persuaded that the New York Legislature intended to subject parents to [*4]criminal penalties when, out of concern for the 
best interests of their minor child, they record that child's conversations. Given the similarity between the federal wiretap 
statute and New York's eavesdropping statute, and recognizing that the vicarious consent exemption is rooted on a 
parent's need to act in the best interests of his or her child, we deem it appropriate to adopt it as an exemption to Penal 
Law § 250.05. 
"Here, the People sufficiently demonstrated that the father had a good faith, objectively reasonable basis to believe that it 
was necessary for the welfare of the infant to record the conversation, such that he could consent to the recording on the 
infant's behalf. Accordingly, the vicarious consent exemption applies, and admission of the subject recording was not 
barred by CPLR 4506." (124 AD3d at 674 [internal quotation marks and citations omitted].) 

With respect to the jury charge, the Appellate Division held that "under no rational view of the evidence could the jury have 
convicted the defendant based upon any uncharged theory," so that "the error concerning the charge was harmless" (id. 
at 675). 

http://www.courts.state.ny.us/reporter/3dseries/2008/2008_28009.htm
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A Judge of this Court granted defendant leave to appeal (25 NY3d 949 [2015]). We now affirm. 

III. 

Generally, in New York, 

"[t]he contents of any overheard or recorded communication, conversation or discussion, or evidence derived therefrom, 
which has been obtained by conduct constituting the crime of eavesdropping, as defined by section 250.05 of the penal 
law, may not be received in evidence in any trial, hearing or proceeding before any court or grand jury" (CPLR 4506 [1]). 

Penal Law § 250.05, in turn, provides that "[a] person is guilty of eavesdropping when he unlawfully engages in 
wiretapping, mechanical overhearing of a conversation, or intercepting or accessing of an electronic communication." 
Eavesdropping is a class E felony. 

Wiretapping is defined as "the intentional overhearing or recording of a telephonic or telegraphic communication by a 
person other than a sender or receiver thereof, without the consent of either the sender or receiver, by means of any 
instrument, device or equipment" (Penal [*5]Law § 250.00 [1]). 

" 'Mechanical overhearing of a conversation' means the intentional overhearing or recording of a conversation or 
discussion, without the consent of at least one party thereto, by a person not present thereat, by means of any instrument, 
device or equipment" (Penal Law § 250.00 [2]).[FN1] 

The father's actions on his cellphone did not constitute "wiretapping" because, with respect to the telephonic 
communication he recorded, he was "a sender or receiver thereof" (Penal Law § 250.00 [1]). Defendant argues, however, 
that the father's actions amounted to the crime of "mechanical overhearing of a conversation" (Penal Law §§ 250.05, 
250.00 [2]), and that the recording was consequently inadmissible. Defendant points out that the father deliberately used a 
device to record a conversation between defendant, the child, and his mother, without obtaining the consent of any of 
those three people, and without being present at, or a party to, the conversation. We agree that the father's actions 
matched the statutory elements. Certainly, mechanical overhearing of a conversation or "bugging" has been interpreted to 
include the interception of face-to-face communications by means of a recording device on a telephone (see People v 
Basilicato, 64 NY2d 103, 114 [1984] [holding that a recording was a mechanical overhearing of a conversation when a 
device designed for authorized wiretapping enabled tape recording of a face-to-face conversation because the receiver 
was left off the hook]; see also People v Basilicato, 98 AD2d 124, 126 [3d Dept 1983] [noting that the recording device 
was installed "in the telephone itself"]). This, however, does not end our analysis. 

The analytical core of this case is consent. The father did not ask for or obtain the consent of any party to the 
conversation. Nor is there evidence in the record that the mother intentionally manipulated her cellphone so that the 
father's call would go through. We conclude, however, that the father gave consent to the recording on behalf of his child. 

The principle of vicarious consent that we adopt originates in federal case law. The federal wiretapping law, like the New 
York statutes we interpret here, contains an exception for the interception of a communication with the consent of one 
party. "It shall not be unlawful under this chapter . . . for a person not acting under color of law to intercept a wire, oral, or 
electronic communication where such person is a party to the communication or where one of the parties to the 
communication has given prior consent to such interception unless such communication is intercepted for the purpose of 
committing any criminal or tortious act in violation of the Constitution or laws of the United States or of any State" (18 USC 
§ 2511 [2] [d] [emphasis added]). 

In Thompson v Dulaney (838 F Supp 1535 [D Utah 1993]), in the context of a custody hearing, the United States District 
Court for the District of Utah held that the parent or guardian of minor children can give vicarious consent, on behalf of the 
children, to the recording of conversations to which the children are a party, on the ground that "as long as the guardian 
has a good faith basis that is objectively reasonable for believing that it is necessary to consent on behalf of her minor 
children to the taping of the phone conversations, vicarious consent will be permissible in order for the guardian to fulfill 
her statutory mandate to act in the best interests of the children" (id. at 1544). The children in Thompson were three and 
five years old; the conversations were with their father. 

In 1998, the Sixth Circuit adopted the rationale of Thompson in an influential decision, Pollock v Pollock (154 F3d 601 [6th 
Cir 1998], reh en banc denied, 1998 US App LEXIS 29672 [6th Cir 1998], reh denied, 1998 US App LEXIS 29673 [6th Cir 
1998]). In Pollock, during a custody dispute, a mother placed a device on a telephone in her home in order to record her 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02556.htm#1FN
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14-year-old daughter's conversations with her stepmother. The Sixth Circuit, emphasizing the elements of parental good 
faith and best interests of the child, held that "as long as the guardian has a good faith, objectively reasonable basis for 
believing that it is necessary and in the best interest of the child to consent on behalf of his or her minor child to the taping 
of telephone conversations, the guardian may vicariously consent on behalf of the child to the recording" (Pollock, 154 
F3d at 610).[FN2] 

The Sixth Circuit noted that the vicarious consent "doctrine should not be interpreted as permitting parents to tape any 
conversation involving their child simply by invoking the magic words: 'I was doing it in his/her best interest,' " but insisted 
that "there are situations, such as verbal, emotional, or sexual abuse by the other parent, that make such a doctrine 
necessary to protect the child from harm" (Pollock, 154 F3d at 610). The Pollock court considered the motive or purpose 
of the guardian or parent in recording the conversation to be a significant factor in determining whether he or she could 
consent on behalf of his or her minor child. Notably, in Pollock, the Sixth Circuit reversed the lower court's grant of 
summary judgment to the mother and remanded, because it found that "questions of material fact" existed regarding the 
mother's "motivation in taping the conversations" (Pollock, 154 F3d at 612). 

In New York, the Appellate Term adopted Pollock's vicarious consent doctrine in People v Clark (19 Misc 3d 6). In that 
case, the mother of an eight-year-old boy with autism, who had noticed that her son was coming home from school with 
bruises, placed a recording device in her son's backpack, and recorded evidence of a "conversation" at which the boy was 
present, inculpating his personal bus matron. The bus matron moved to suppress the recording on the ground that it had 
been recorded without her consent or the consent of any other party present, in violation of Penal Law § 250.05. The 
Appellate Term adopted Pollock and held that the mother consented to the recording on behalf of her child, "since she 
demonstrated a good faith, objectively reasonable basis to believe that it was necessary for the welfare of her son to 
make said recording" (Clark, 19 Misc 3d at 9). The Appellate Term "stress[ed] that [its] decision . . . should not be 
interpreted as holding that a minor alone can never provide the requisite consent to record a conversation at which he or 
she may be present or as permitting parents to tape any conversation involving their child" (Clark, 19 Misc 3d at 9-10).[FN3] 

This Court agrees with the approach taken by the Sixth Circuit in Pollock, and by the Appellate Term in Clark, as applied 
below. There is no basis in legislative history or precedent for concluding that the New York Legislature intended to 
subject a parent or guardian to criminal penalties for the act of recording his or her minor child's conversation out of a 
[*6]genuine concern for the child's best interests. By contrast, the vicarious consent doctrine recognizes the long-
established principle that the law protects the right of a parent or guardian to take actions he or she considers to be in his 
or her child's best interests. Yet it also recognizes important constraints on that right, by requiring that the parent or 
guardian believe in good faith that it is necessary for the best interests of the child to make the recording, and that this 
belief be objectively reasonable. 

Defendant contends that Pollock is distinguishable because in that case the parent "recorded her child while that child 
was at her home," whereas here the father recorded conversations involving the child and his mother in the mother's 
home. We conclude, however, that the location of the child is inapposite, so long as the child was lawfully present at the 
location of the conversation. The interests of a child who is being assaulted or abused are served by having events 
recorded, for use by police and prosecutors, whether the crimes occur in the home of the person making the recording or 
somewhere else. 

In light of the persuasive precedent from other jurisdictions and the reasoning set out above, we hold that if a parent or 
guardian has a good faith, objectively reasonable basis to believe that it is necessary, in order to serve the best interests 
of his or her minor [FN4] child, to create an audio or video recording of a conversation to which the child is a party, the 
parent or guardian may vicariously consent on behalf of the child to the recording. 

IV.  

Some criticisms of the vicarious consent doctrine have emerged in the legal literature; it has been suggested 

"that the doctrine (1) is subject to misuse and abuse by scheming parents; (2) allows for an invasion of the child's privacy; 
(3) fails to recognize the child's right to make his or her own choices; and (4) will result in interfamily discord and 
resentment when a child finds out that his or her parents have been secretly recording private telephone conversations" 
(Daniel R. Dinger, Should Parents Be Allowed to Record a Child's Telephone Conversations When They Believe the Child 
Is in Danger?: An Examination of the Federal Wiretap Statute and the Doctrine of Vicarious Consent in the Context of a 
Criminal Prosecution, 28 Seattle U L Rev 955, 989 [2005] [summarizing criticisms before concluding that the doctrine is 
viable]). 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02556.htm#2FN
http://www.courts.state.ny.us/reporter/3dseries/2008/2008_28009.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02556.htm#3FN
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02556.htm#4FN
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We believe that the objections, which are echoed by the dissent, are misplaced. Our discussion begins with the first 
criticism. 

In Pollock, while the mother insisted that she had acted out of concern for her daughter's best interests, the father claimed 
that her real motive was retaliation for previous instances of similar recording by him, together with a desire to hear her 
daughter's conversations with her lawyer. The Sixth Circuit, as we noted, remanded. A parent or guardian who is acting in 
bad faith or is merely curious about his or her child's conversations cannot give lawful vicarious consent to their recording. 
If it is not objectively reasonable to believe that a recording is necessary to serve the child's best interests, then the 
recording may constitute the crime of eavesdropping as defined in Penal Law § 250.05. For these reasons, the vicarious 
consent doctrine, properly applied, does not lend itself to misuse and abuse by scheming parents. 

The second criticism may be summarized as the concern that "parents who surreptitiously intercept telephone 
conversations will become privy to anything discussed in those conversations . . . [and] may learn more about the child 
than just what problems the child is experiencing or what dangerous situations the child might be in, thus going beyond 
the scope or intent of the vicarious consent doctrine" (Dinger at 992). We accept that the doctrine may have such 
consequences for a child's privacy, but we believe the benefits of serving a child's best interests by necessary means 
outweigh the detriment. We also note that a trial court that admits such a recording into evidence can and should consider 
all objections to the relevance of portions of the recording. It should, where possible, do so before a recording is played to 
the jury, so that parts that have no relevance do not become public by inclusion in a trial. In our view, the careful 
application of the vicarious consent doctrine by trial courts with a view to the exclusion of irrelevant evidence will address 
the second criticism. 

The third criticism is in a sense fundamental, but it lacks merit. The concern relates to the autonomy of the child. 
"Traditionally at common law, and still today, unemancipated minors lack some of the most fundamental rights of self-
determination . . . They are subject, even as to their physical freedom, to the control of their parents or guardians" 
(Vernonia Sch. Dist. 47J v Acton, 515 US 646, 654 [1995]). The reason is clear. "[T]he States validly may limit the 
freedom of children to choose for themselves in the making of important, affirmative choices with potentially serious 
consequences . . . [because] during the formative years of childhood and adolescence, minors often lack the experience, 
perspective, and judgment to recognize and avoid choices that could be detrimental to them" (Bellotti v Baird, 443 US 
622, 635 [1979], reh denied 444 US 887 [1979]). Nevertheless, we do not discount the fact that a child's autonomy grows 
with age. In deciding whether a parent or guardian had a good faith belief that a recording was necessary to serve the 
best interests of the child and that this belief was objectively reasonable, courts must consider the age and maturity of the 
child. A significant factor in assessing whether a parent or guardian believed in good faith that it was necessary to 
[*7]make a recording without a child's express consent, in order to serve the child's best interests, is whether the child is 
capable of formulating well-reasoned judgments, of his or her own, regarding best interests. The same is true of the 
separate assessment of whether the parent's or guardian's belief is reasonable. In general, the older the child, the more 
this consideration will be an important factor in determining parental good faith and reasonableness. 

Finally, the fourth concern, like the second, reflects a side-effect of the doctrine that is justified by its goal of serving a 
child's best interests. It may be alleviated by an effort on the part of the trial court to ensure that private conversations are 
admissible only insofar as relevant. 

V. 

Applying the vicarious consent doctrine to the present case, the record supports the conclusion of the courts below that 
the People have sufficiently demonstrated that the father had a good faith, objectively reasonable basis to believe that it 
was necessary for the welfare of his son to record the violent conversation he found himself listening to. The father 
testified that he was concerned for his son's safety because of the volume and tone of defendant's threats. Although other 
portions of the father's testimony reveal that he may have been in doubt about whether physical harm would ensue, it 
does not follow that he had no good faith reason to believe that it was necessary to record the conversation. Furthermore, 
the evidence that the child had previously expressed fear of returning home adds support to the conclusion that the father 
had a good faith basis, despite his delay in providing the recording to the police. While defendant argues that the father 
should have contacted the police earlier, his failure to report what he had heard immediately does not diminish the 
evidence of good faith. 

Moreover, the father's basis is objectively reasonable. The father had heard defendant and the child's mother yelling at 
the five-year-old child, and defendant threatening to beat him. Furthermore, he could not get through to the apartment on 
the landline phone. It was reasonable for the father to conclude that making the recording was necessary to serve the 
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child's best interests. Additionally, the recording, which captures a five-year-old crying while defendant is threatening to hit 
him 14 times and referring to previous beatings, speaks volumes. The contents of the recording demonstrate that there 
was an objectively reasonable basis for the father to believe that recording what he was hearing was necessary to serve 
his son's best interests. 

VI. 

Our holding should not be interpreted as a vehicle to attempt to avoid criminal liability for the crime of eavesdropping 
when a parent acts in bad faith and lacks an objectively reasonable belief that a recording is necessary in order to serve 
the best interests of his or her minor child. Penal Law § 250.05 and CPLR 4506 cannot be so easily circumvented. To be 
sure, the procedural vehicles of pretrial hearings in CPLR 4506 and CPL 710.70 must be used to determine the 
admissibility of any recordings and will result in the suppression of any parent's [*8]recording that a court determines did 
not meet our narrowly tailored and objective test. In making this admissibility determination, a court should consider the 
relevant factors already discussed, which include, but are not limited to, the parent's motive or purpose for making the 
recording, the necessity of the recording to serve the child's best interests, and the child's age, maturity, and ability to 
formulate well-reasoned judgments of his or her own regarding best interests. 

VII. 

With respect to defendant's challenge to the jury charge on accessorial liability, the People now concede that the trial 
court improperly instructed the jury on a theory of criminal liability not alleged in the indictment, namely the uncharged 
theory that defendant committed assault by failing to protect the child from an assault by his mother. However, the People 
correctly observe that a "variance between the [t]rial [j]udge's charge to the jury, on the one hand, and the allegations of 
an indictment, on the other, may be considered harmless where there is no possibility that the jury premised its 
determination of guilt upon a theory not contained in the indictment" (People v Udzinski, 146 AD2d 245, 261 [1989], lv 
denied 74 NY2d 853 [1989]). The principle emerges from People v Grega (72 NY2d 489 [1988]), where this Court held 
that a defendant was not deprived of the right to be tried only for crimes with which the grand jury had charged him, 
because there was no "evidence from which the trial jury could have concluded that defendant accomplished his crimes" 
in the manner described by an uncharged theory of criminal liability and "the jury's guilty verdict could only have been 
based on the evidence of [the crime] as charged in the indictment" (id. at 496). Notably, a reviewing court may not apply 
such a harmless error analysis to an improper jury charge if "it is impossible . . . to determine whether the guilty verdict 
was founded on an illegal theory," for that would "in effect, assume the jury's fact-finding function by concluding that the 
jury must have reached its result on some alternative legal ground" (People v Martinez, 83 NY2d 26, 35 [1993], cert 
denied 511 US 137 [1994]). 

Here, the trial court's jury charge error is harmless. There is no possibility that the jury based its verdict with respect to the 
assault charges on the uncharged theory that defendant stood by and failed to assist the child, while his mother assaulted 
him, yet at the same time the defendant possessed the state of mind required for the commission of assault. To have 
concluded that defendant stood by and did nothing while the child's mother beat him, the jury would have had to discredit 
the testimony of the child that his mother and defendant took turns beating him and the testimony of the landlady that she 
heard the child addressing "Anthony" and entreating him to stop hurting him, and instead credit defendant's own testimony 
that he had never spanked or beaten the child. However, to the extent defendant's testimony suggested that he did 
nothing while the child's mother spanked him, his testimony also told the jury that he did nothing because he was unaware 
of the beating until after it occurred. That would have been inconsistent with sharing the state of mind required for assault. 
As the People point out, "[n]either side presented [*9]any evidence of a 'middle ground,' where defendant did not 
participate in or assist, but was aware of and failed to prevent, the [October 31] beating, and did so while sharing [the 
mother]'s intent to assault." 

VIII. 

Defendant challenges the prosecutor's opening statement, but his contentions are unpreserved. Defendant's remaining 
arguments lack merit. 

Accordingly, the order of the Appellate Division should be affirmed. 

 
STEIN, J.(dissenting):  
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The majority holds, in the face of statutes that are silent on the subject, that a parent may vicariously consent for a minor 
child for the purposes of satisfying the one-party consent requirement contained in New York's eavesdropping statutes. In 
so holding, the majority disregards settled principles of statutory interpretation and encroaches on the province of the 
legislature. I, therefore, dissent. 

I. 

Defendant was charged with criminal possession of a weapon and assaulting his girlfriend's six-year-old child, either 
individually or by aiding and abetting the child's mother, after the child was badly beaten with a belt in late October 2008. 
Defendant was also charged with endangering the welfare of the child by hitting the child with his hands and a belt 
between the months of January and October 2008. At trial, the People sought to introduce into evidence a recording made 
by the child's noncustodial father of communications that he overheard through his cell phone after the mother 
inadvertently answered her cell phone while in her apartment with defendant and the child. 

More specifically, the father called the mother's cell phone several times in succession one day in May 2008, but the 
mother evidently pressed the "ignore" button repeatedly to send the calls directly to her voicemail. On the father's fifth or 
sixth call, the mother's phone was answered, but no one spoke to him from the other end of the line or otherwise 
acknowledged the call. Listening through the open line, the father overheard defendant scolding the child, intermittently 
yelling at the child for supposedly misbehaving, and making reference to the child previously having been hit, as well as 
threatening to hit the child later that day. After listening for a few minutes — apparently with the understanding that none 
of the parties at the mother's apartment were aware that he could overhear or intended for him to hear their 
communications — the father began recording the conversation and continued to do so for approximately 20 minutes. 
During that time, the father also called the mother's land-line phone from his work phone, which calls went unanswered, 
but he made no efforts to contact the authorities. The father turned the recording over to the police more than five months 
later, only after defendant and the child's mother were arrested for physically assaulting the child. The question before us 
on this appeal is whether the trial court erred by permitting the People to introduce at trial this highly prejudicial 
[*10]recording, over defendant's objection, in connection with the endangerment count. 

II. 

Pursuant to Penal Law § 250.05, "[a] person is guilty of eavesdropping when he [or she] unlawfully[[FN1]] engages in 
wiretapping, mechanical overhearing of a conversation, or intercepting or accessing of an electronic communication." 
"Mechanical overhearing of a conversation" is defined as "the intentional overhearing or recording of a conversation or 
discussion, without the consent of at least one party thereto, by a person not present thereat, by means of any instrument, 
device or equipment" (Penal Law § 250.00 [2] [emphasis added]). 

In order to deter criminal eavesdropping, CPLR 4506 provides that "[t]he contents of any overheard or recorded 
communication, conversation or discussion, or evidence derived therefrom, which has been obtained by conduct 
constituting the crime of eavesdropping, as defined by [Penal Law § 250.05], may not be received in evidence in any trial" 
or other proceeding, except against the individual alleged to have committed the crime of eavesdropping (CPLR 4506 [1]). 
"This State exclusionary provision . . . applies . . . to [eavesdropping] evidence gathered by any individual, and serves to 
deter both unlawful governmental conduct and that of private individuals" (People v Capolongo, 85 NY2d 151, 158-159 
[1995] [emphasis added]). The rationale underlying the exclusionary rule is this State's "strong public policy of protecting 
citizens against the insidiousness of electronic surveillance by both governmental agents and private individuals" ( id. at 
160; see People v Kramer, 92 NY2d 529, 538 [1998]). "New York State has, therefore, responded to the problems raised 
by electronic surveillance with greater protection than is conferred under Federal law, and continues to assert this strong 
public policy, through evolving legislation, as technology advances" (Capolongo, 85 NY2d at 160 [emphasis added]). 

The majority concludes that the father's actions in overhearing and recording with his cell phone the oral communications 
taking place at the mother's apartment constituted mechanical overhearing within the meaning of the statute. I agree,[FN2] 
although I limit my [*11]agreement in this regard to the unique facts of this case, specifically, that: (1) the father's intent to 
overhear the conversation was not challenged, and the overhearing was undertaken with the understanding that the 
mother was oblivious to her mistake; and (2) it is not disputed that the mother, defendant, and the child were unaware of 
the open phone line and, therefore, cannot be presumed to have consented (see generally People v Basilicato, 64 NY2d 
103, 115 [1984]). I make no determination as to whether the elements of the statute would be satisfied in another case 
where it is disputed or not readily discernible whether the answering or placing of a phone call is intentional or inadvertent 
— such as where the caller or recipient may suspect that the person on the other line wants them to overhear (for 
example, to obtain help). 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02556.htm#5FN
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02556.htm#6FN
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In any event, I cannot agree that the recording here was admissible based on the vicarious consent doctrine. While the 
majority's purpose in adopting this theory is a laudable one, I find no basis to conclude that the plain language of the 
eavesdropping statute, as enacted by the legislature, permits a parent to surreptitiously mechanically overhear or record 
conversations of his or her minor child — to which the parent is not a party — simply by virtue of the parent-child 
relationship. In my view, the question of whether a parent may permissibly vicariously consent on behalf of a child for 
purposes of the eavesdropping laws is one for the legislature, and this Court usurps the legislative prerogative by reading 
such a doctrine into the Penal Law. 

III. 

On this appeal, the People argue that we should adopt a "vicarious consent exemption" to Penal Law §§ 250.00 and 
250.05, and they urge us to apply that exemption to the facts of this case. The majority adopts the approach advanced by 
the People and holds that a parent can vicariously consent to mechanical overhearing on the child's behalf when the 
parent has a good-faith, objectively reasonable basis to believe that undertaking the otherwise prohibited eavesdropping 
is in the child's best interests. 

The majority asserts that "[t]he analytical core of this case is consent" (majority op., at 10). Rather, the true "analytical 
core of this case" is the application of the precepts of statutory interpretation and judicial deference to legislative concerns 
that is absent from the majority's decision (majority op., at 10). Our "primary consideration" in matters of statutory 
interpretation "is to 'ascertain and give effect to the intention of the [l]egislature'" (Riley v County of Broome, 95 NY2d 455, 
463 [2000], quoting McKinney's Cons Laws of NY, Book 1, Statutes § 92 [a], at 177). Where statutory language is 
unambiguous, "'it should be construed so as to give effect to the plain meaning of the words used'" (People v Williams, 19 
NY3d 100, 103 [2012], quoting People v Finnegan, 85 NY2d 53, 58 [1995], cert denied 516 US 919 [1995]). "A [*12]court 
cannot by implication supply in a statute a provision which it is reasonable to suppose the [l]egislature intended 
intentionally to omit; and the failure of the [l]egislature to include a matter within the scope of an act may be construed as 
an indication that its exclusion was intended" (Statutes Law § 74; see Finnegan, 85 NY2d at 58; People v Tychanski, 78 
NY2d 909, 911 [1991]). "Equally settled is the principle that courts are not to legislate under the guise of interpretation" or 
by reading into a statute an exception that does not exist (Finnegan, 85 NY2d at 58). 

The plain language of Penal Law § 250.00 (2) states that "'[m]echanical overhearing of a conversation' means the 
intentional overhearing or recording of a conversation or discussion, without the consent of at least one party thereto, by a 
person not present thereat, by means of any instrument, device or equipment." Nothing in this definition indicates that the 
legislature intended to exempt parents from the prohibition against mechanical overhearing conversations between their 
children and third parties. The absence of such language is even more striking when we consider that the legislature 
could not have simply ignored the potential implications of the eavesdropping laws in the familial context, given that, "[i]n 
the private sector, the most prevalent form of illegal eavesdropping occurs in the context of marital or family relations," 
including custody disputes and instances of parents intercepting their children's communications (National Comm'n For 
The Review of Fed. & State Laws Relating to Wiretapping and Elec. Surveillance, Electronic Surveillance 161 [1976]). The 
legislature's failure to expressly provide any exemption for parents, or to set forth an expanded definition of "consent" in 
the statute to include vicarious consent by parents, is a strong indicator that no such special provisions — however 
beneficial and practical we might consider them to be — were intended (Penal Law § 250.00 [2]; see Finnegan, 85 NY2d 
at 58; Tychanski, 78 NY2d at 911). 

While the majority characterizes its holding as a statutory interpretation of the undefined term "consent" (majority op., at 
1), it exceeds the legitimate bounds of statutory construction by going far beyond the plain language of the statutory term 
"consent" to devise a test by which a parent sometimes can vicariously consent on their child's behalf and at other times 
cannot. Even assuming, as the majority does, that the legislature intended to permit parents to vicariously consent to 
eavesdropping for the purpose of protecting their children, there is nothing in the statute or its legislative history to suggest 
that the legislature intended to limit that right to particular types of situations. The majority's efforts to confine vicarious 
consent to apply only within specifically crafted parameters demonstrates the inconsistencies between the doctrine and 
the statutory language, and negates any attempt to reconcile the majority's analysis with our well-settled principles of 
statutory interpretation. 

The majority concludes that the legislature could not have intended to abolish "the long-established principle that the law 
protects the right of a parent or guardian to take actions he or she considers to be in his or her child's best interests" 
(majority op., at 14). While I do not dispute that parents have, and should have, the right to exercise consent on behalf of 
their [*13]children in many situations, the majority supplies no analogous contexts in which a parent's ability to do so is 
based on a judicially-constructed test evaluating the parent's reasons for so consenting. I find it unlikely that the legislature 

http://www.courts.state.ny.us/reporter/3dseries/2012/2012_03232.htm
http://www.courts.state.ny.us/reporter/3dseries/2012/2012_03232.htm
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would endorse such a standard, rather than providing parents with a clear-cut rule by which to measure whether their 
actions are lawful. 

It is true, as the People and the majority point out, that other courts have adopted vicarious consent exemptions to federal 
and state eavesdropping laws by employing the test adopted by the majority today (see e.g. Griffin v Griffin, 92 A3d 1144, 
2014 ME 70 [2014]; Commonwealth v F.W., 465 Mass 1, 986 NE2d 868 [2013]; Pollock v Pollock, 154 F3d 601 [6th Cir 
1998]; Thompson v Dulaney, 838 F Supp 1535 [Utah D Ct 1993]; but see State v Williams, 215 W Va 201, 207, 599 SE2d 
624, 630 [2004] ["(t)he statute simply contains no vicarious consent exception for minors, and we refuse to find that one 
exists without a statutory basis to do so"]). However, regardless of whether courts of other jurisdictions have seen fit to 
judicially engraft the vicarious consent doctrine into their statutes, we are bound by the proviso that "a statute 'must be 
read and given effect as it is written by the [l]egislature, not as the court may think it should or would have been written if 
the [l]egislature had envisaged all the problems and complications which might arise'" (Tychanski, 78 NY2d at 911, 
quoting Parochial Bus Sys. v Board of Educ. v City of N.Y., 60 NY2d 539, 548-549 [1983]). 

Indeed, prior to the Appellate Term's decision in People v Clark (19 Misc 3d 6 [App Term, 2d Dept, 2d & 11th Jud Dists 
2008], lv denied 10 NY3d 861 [2008]), relied on by the majority, it was long understood that the statutory language of 
Penal Law §§ 250.00 and 250.05 did not support use of the vicarious consent doctrine in New York in the eavesdropping 
context. For example, in Matter of Berk v Berk, the Second Department held that tape recordings made by a father of a 
mother's conversation with the child must be suppressed as illegally obtained, noting that "[a]mple evidence is available to 
evaluate the best interests of the children without resorting to illegally obtained recordings of conversations between the 
mother and her children" (70 AD2d 943, 944 [2d Dept 1979]; see Matter of Jaeger v Jaeger, 207 AD2d 448, 449 [2d Dept 
1994] ["it was error to admit the recording of the conversation between the father and the son"], lv denied 84 NY2d 812 
[1995]; I.K. v M.K., 194 Misc 2d 608, 611 [Sup Ct, NY County 2003] [statute contained no exception by which father could 
consent to recording on behalf of children]; People v Heffner, 187 Misc 2d 617, 618-619 [County Ct, Rensselaer County 
2001] [rejecting vicarious consent doctrine]). Notably, the legislature, which has amended Penal Law § 250.00 since the 
adoption of the vicarious consent exemption by other states and subsequent to the rejection of the doctrine by courts of 
our state, has not sought fit to expressly incorporate that doctrine, in general — let alone the test now endorsed by the 
majority — into the statutes. 

There can be no question that the prevention of child abuse, the protection of children, and the promotion of child welfare, 
are paramount concerns of parents, the courts, and the legislature. To be sure, the primacy of such concerns may very 
well justify the relaxation of [*14]eavesdropping prohibitions in the context of parent-child relationships. However, as the 
majority recognizes in addressing various criticisms of the vicarious consent doctrine — such as the potential for misuse 
by parents, concern for a child's privacy interests, and the possible increase in family discord — the determination of 
whether a parent should lawfully be allowed to vicariously consent for a child in order to record a conversation to which a 
child is a party, without the actual consent or knowledge of any parties to that conversation, is fraught with policy concerns 
and requires the balancing of competing societal interests, a task more appropriately left to the legislature, particularly in 
light of the statutory silence on the issue. 

In that regard, while I appreciate the instinctive desire to permit a parent to listen to, and perhaps even record, a 
conversation such as the one at issue here, surreptitiously or otherwise, we must be mindful that the circumstances 
presented here will not be the only — or even the most common — type of situation to which the majority's holding will 
apply. For example, parents in the midst of bitter custody disputes will now be less deterred from eavesdropping on and 
recording their children's conversations with the other parent, incentivized by the possibility of obtaining admissible 
evidence prejudicial to the other parent. The ability to obtain evidence in this manner — evidence which, aside from two 
recent appellate decisions, has heretofore been deemed inadmissible in New York court proceedings — will undoubtedly 
lead to increased familial tension, escalation of hostility in divorce and custody proceedings, and will result in mini-trials 
regarding whether the evidence is admissible, thereby further prolonging such disputes, all to the detriment of the 
children, themselves [FN3]. Whether these concerns are outweighed by the benefits of permitting parents to consent to 
eavesdropping for their minor children is "a policy determination[] . . . beyond our authority and instead best left for the 
legislature" (People v Jones, ___ NY ___, ___ 2016 NY Slip Op 01208 [2016]). I note only that a legislative intent 
militating in favor of the majority's holding is difficult to discern from the broad statutory language prohibiting 
eavesdropping and the absence of any language supporting this new qualification to the statutes. 

In my view, the limitation placed by the majority on the vicarious consent doctrine [*15]— namely, the supposedly 
"narrowly tailored" good-faith, objectively reasonable, best interest test — does not adequately circumscribe the plethora 
of communications that can be molded and manipulated to fit within its framework (majority op., at 1). Given the sheer 
variety and numerosity of the types of situations in which the vicarious consent doctrine may be implicated — including, 
among others, divorce and custody disputes, criminal proceedings against the third party or the minor, juvenile 

http://www.courts.state.ny.us/reporter/3dseries/2008/2008_28009.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02556.htm#7FN
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delinquency and Person in Need of Supervision proceedings, and any other dispute involving intra-family relations — the 
determination of whether such a doctrine, unmentioned in the Penal Law, is consistent with the State's approach to 
eavesdropping is complicated and policy-laden. As this Court recognized over a decade ago, "eavesdropping has grown 
more simple and yet infinitely more complex in the modern communication age" (Capolongo, 85 NY2d at 158). The extent 
to which a parent may consent for a minor child, and under what circumstances such consent is sufficient to outweigh the 
State's established interest in deterring the covert interception of private conversations, is a matter for the legislature, not 
this Court. 

Finally, even assuming that the legislature did intend for us to judicially define "consent" in Penal Law § 250.00 (2) as 
articulated by the majority today, I would not apply the vicarious consent doctrine in this case. Although there can be no 
question that defendant's manner of speaking to the child was inexcusable and, under different circumstances may very 
well fall within the confines of the test adopted by the majority, the father's exact testimony when asked whether he feared 
for his child's safety was "I didn't think [defendant] would ever put my son in that kind of harm. Yes, the tone was getting 
louder and louder as I listened, but as far as physically, no, I didn't think he was being harmed like that." From my 
perspective, this testimony, combined with the father's failure to contact authorities to prevent harm from befalling the child 
at that time or at any point over the next five months, casts doubt on the father's "good faith" basis for listening to or 
recording the conversation. 

Indeed, the circumstances of this case are a prime example of the difficulty inherent in applying the majority's new test. 
The majority emphasizes that eavesdropping is permissible through vicarious consent only in limited circumstances, 
pointing out that the Sixth Circuit in Pollock remanded the matter for closer inspection of whether the mother's real motive 
was concern for her child's best interests or retaliation for the father's own dalliances in eavesdropping (see majority op., 
at 13, 16). Yet, in concluding that the father vicariously consented for the child here, the majority minimizes the father's 
own subjective stated lack of concern for his child's welfare, as well as the surrounding circumstances indicating that the 
recording may not have been obtained in good faith. In fact, the test adopted by the majority today may ultimately turn out 
to be an ineffectual one because courts will likely be loathe to reject evidence relevant to the welfare of a child, now that it 
may be admissible, even if procured in bad faith. 

In sum, I conclude that the legislature's failure to address the matter of vicarious [*16]consent in the statute, as evidenced 
by its plain language, indicates that the legislature did not intend to incorporate such a doctrine into the term "consent" 
(see Penal Law § 250.00 [2]). Thus, regardless of our views as to the social benefits or drawbacks of permitting parents to 
lawfully eavesdrop on their children, ultimately, this is not our decision to make. Accordingly, I would hold that, under the 
particular circumstances of this case, the father procured the recording in violation of Penal Law § 250.05 and, 
consequently, admission of the highly-prejudicial tape at defendant's trial contravened CPLR 4506. For these reasons, I 
would, at the very least, reverse defendant's conviction for endangering the welfare of a child. 

* * * * * * * * * * * * * * * * * 

Order affirmed. Opinion by Judge Fahey. Chief Judge DiFiore and Judges Pigott and Garcia concur. Judge Stein dissents 
in an opinion in which Judges Rivera and Abdus-Salaam concur. 

Decided April 5, 2016 

Footnotes 
 
 
Footnote 1: "[I]ntercepting or accessing of an electronic communication" is defined to exclude transfer of "any telephonic 
or telegraphic communication" (Penal Law § 250.00 [5] [a]; see Penal Law § 250.00 [6]).  
 
Footnote 2: Subsequently, the Pollock doctrine has been adopted by state courts throughout the United States, including 
high courts interpreting state statutes (see Griffin v Griffin, 2014 ME 70, 92 A3d 1144, 1150-1153 [2014]; Commonwealth 
v F.W., 465 Mass 1, 6-14, 986 NE2d 868, 871-877 [2013]; State v Whitner, 399 SC 547, 552-556, 732 SE2d 861, 863-865 
[2012]; State v Spencer, 737 NW2d 124, 130-134 [Iowa 2007]; Alameda v State, 235 SW3d 218, 222-223 [Tex Crim App 
2007]). Massachusetts has extended the doctrine "to allow a nonparent, and specifically, the adult half-sister of the victim, 
to vicariously consent to the oral communications of her half-sister" (F.W., 986 NE2d at 875). 
State high courts declined to adopt a vicarious consent doctrine in State v Christensen (153 Wash2d 186, 193-194, 102 
P3d 789, 792 [2004] [interpreting state statute with all-party consent, as opposed to one-party consent, requirement]) and, 
before Pollock was decided, in W. Va. Dep't of Health & Human Res. ex rel. Wright v David L. (192 WVa 663, 670-671, 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02556.htm#1CASE
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02556.htm#2CASE
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453 SE2d 646, 653-654 [W Va 1994]; see also State v Williams, 215 W Va 201, 207, 599 SE2d 624, 630 [2004] [rejecting 
defendant's argument that a custodial parent of a minor child must give consent on the child's behalf to the interception of 
a communication between that child and a third party]).  
 
Footnote 3: One Justice dissented on the ground that "[n]othing in the statutory language or legislative history makes any 
provision for such consent" (Clark, 19 Misc 3d at 11 [Weston Patterson, J.P., dissenting]).  
 
Footnote 4: A minor is "a person under the age of eighteen years" (Domestic Relations Law § 2).  
 
Footnote 1: The term "unlawfully," as used in the eavesdropping statute, means that the wiretapping or mechanical 
overhearing is "not specifically authorized" by CPL articles 700 and 705, which govern the issuance of eavesdropping and 
video surveillance warrants and orders authorizing the use of a pen register or a trap and trace device (Penal Law § 
250.00 [8]).  
 
Footnote 2: While the majority focuses on the recording, I note that Penal Law §§ 250.00 and 250.05 criminalize both the 
mechanical "overhearing" and the mechanical "recording" of conversations to which an individual is not a party without the 
requisite consent. Thus, the father's conduct of maintaining the open phone line and listening to the communications is, 
itself, a violation of the statutes and no distinction need be drawn here between that act and the act of recording.  
 
Footnote 3: For example, while the majority asserts that the child's age is a factor to be taken into account, its holding 
raises, but does not answer, the question of whether a parent's vicarious consent can override that of an older child who 
explicitly refuses to allow a parent to listen in or record a conversation with the other parent. Furthermore, the majority's 
holding does not apply only to situations in which the third party to the conversation is the child's other parent or step-
parent. For instance, it can logically be extended to conversations between teenagers and their friends, as well as anyone 
else with whom the minor interacts.  
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ARBITRATION 
 

ARBITRATION (ARBITRABLE CLAIMS WHICH ARE INEXTRICABLY TIED TO CLAIMS ALREADY IN COURT SHOULD BE 
LITIGATED IN COURT)/CONTRACT LAW (ARBITRABLE CLAIMS WHICH ARE INEXTRICABLY TIED TO CLAIMS ALREADY IN 

COURT SHOULD BE LITIGATED IN COURT)/FORUM SELECTION CLAUSE (DEMONSTRATES CONTRACTING PARTIES' INTENT 
TO LITIGATE RATHER THAN ARBITRATE) 

  
ARBITRATION, CONTRACT LAW. 

  
ARBITRABLE CLAIMS WHICH ARE INEXTRICABLY TIED TO CLAIMS ALREADY IN COURT 

SHOULD BE LITIGATED IN COURT. 
  

The First Department, over a two-justice dissent, reversing Supreme Court, determined the contract disputes should be 
litigated, despite arbitration clauses in some of the related agreements. One of the agreements, the Quennington 
Agreement, included a forum selection clause which designated the courts as the sole forum for dispute resolution. The 
First Department held that the forum selection clause demonstrated the intent of the parties, and the fact the Quennington 
Agreement had been terminated by a subsequent agreement did not contradict that intent. The issues which were 
arguably subject to arbitration under the other agreements were deemed to be intertwined with the issues which were 
already in court pursuant to the Quennington Agreement: 
  

Although this Court does not appear to have directly addressed the issue, the other Departments have held that, 
where some of a group of claims are covered by an arbitration agreement, it is appropriate to litigate the entire 
group in court if all of the claims were already asserted in court and the claims not subject to arbitration would be 
"inextricably bound together" with the claims that are subject to arbitration ... . 

  
Here, one could argue that all of the claims in the complaint arose under the Quennington Agreement ... . ... [E]ven 
if some of the claims could be said to arise out of the Quennington Agreement, and others out of [another 
agreement], they are cut from the same cloth, and are, unquestionably, inextricably bound together and therefore 
should be litigated in court. Garthon Bus. Inc. v Stein, 2016 NY Slip Op 03102, 1st Dept 4-26-16 
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ARBITRATION (CONSTRUCTION CONTRACT PROVISION MAKING LITIGATION THE SOLE METHOD FOR RESOLVING A 
DISPUTE RENDERED VOID BY GENERAL BUSINESS LAW)/GENERAL BUSINESS LAW (ARBITRATION, CONSTRUCTION 
CONTRACT PROVISION MAKING LITIGATION THE SOLE METHOD FOR RESOLVING A DISPUTE RENDERED VOID BY 

GENERAL BUSINESS LAW)/CONTRACT LAW (ARBITRATION, CONSTRUCTION CONTRACT PROVISION MAKING LITIGATION 
THE SOLE METHOD FOR RESOLVING A DISPUTE RENDERED VOID BY GENERAL BUSINESS LAW) 

  
ARBITRATION, GENERAL BUSINESS LAW, CONTRACT LAW. 

  
CONSTRUCTION CONTRACT PROVISION MAKING LITIGATION THE SOLE METHOD FOR 

RESOLVING A DISPUTE RENDERED VOID BY GENERAL BUSINESS LAW.  
  
The Third Department determined the General Business Law rendered void a provision in a construction subcontract 
mandating litigation as the sole method for resolving a dispute: 
  

... General Business Law § 757 (3) ... unambiguously voids and renders unenforceable any contractual provision 
that makes expedited arbitration unavailable to one or both parties. ... [T]he obvious function of section 6.2 of the 
subcontract is to establish litigation as the sole legal option for the resolution of disputes under the subcontract, 
which, in turn, denies both parties the opportunity to arbitrate such claims. Inasmuch as General Business Law § 
757 (3) clearly operates to void and render unenforceable the subcontract's dispute resolution provision, we find 
that Supreme Court properly denied petitioner's application to stay arbitration. Matter of Capital Siding & Constr., 
LLC (Alltek Energy Sys., Inc.), 2016 NY Slip Op 02878, 3rd Dept 4-14-16 

  

 
 

ATTORNEYS 
 
 

ATTORNEYS (DISQUALIFICATION, OBJECTION TO OTHER PARTY'S ATTORNEY WAIVED BY PARTICIPATION IN LITIGATION 
WITH KNOWLEDG OF ALLEGED CONFLICT)/DISQUALIFICATION OF ATTORNEYS (OBJECTION TO OTHER PARTY'S 

ATTORNEY WAIVED BY PARTICIPATION IN LITIGATION WITH KNOWLEDG OF ALLEGED CONFLICT)/WAIVER 
(DISQUALIFICATION OF ATTORNEYS, OBJECTION TO OTHER PARTY'S ATTORNEY WAIVED BY PARTICIPATION IN 

LITIGATION WITH KNOWLEDG OF ALLEGED CONFLICT) 

  
ATTORNEYS. 

  
DEFENDANTS WAIVED ANY OBJECTION TO PLAINTIFF'S ATTORNEY BY PARTICIPATING IN 
THE LITIGATION FOR MORE THAN TWO YEARS AND EIGHT MONTHS WITH KNOWLEDGE OF 

THE ALLEGED CONFLICT OF INTEREST. 
  

The Second Department determined the Brach defendants' motion to disqualify counsel for the plaintiff limited-liability-
company (Goldberg) was properly denied. Plaintiff sued defendant Brach, a member of the company, alleging Brach 
violated his duties to the company. After more than two years and eight months of litigation, the Brach defendants moved 
to disqualify Goldberg, alleging a conflict of interest. The Brach defendants were aware of the alleged conflict from the 
beginning. Therefore the Brach defendants had waived any objection to Goldberg's representation. The Second 
Department explained the relevant law: 
  

"Where a party seeks to disqualify counsel of an adversary in the context of ongoing litigation, courts consider 
when the challenged interests became materially adverse to determine if the party could have moved at an earlier 
time" ... . If the party moving for disqualification knew or should have known of the facts underlying the alleged 
conflict of interest for a prolonged period before bringing the motion, that party may be found to have waived any 
objection to the other party's representation ... . Further, where a motion to disqualify is brought in the middle of 
litigation where the moving party was aware of the alleged conflict of interest well before bringing the motion, it can 
be inferred that the motion was made to secure a tactical advantage ... . Ike & Sam's Group, LLC v Brach, 2016 
NY Slip Op 02620, 2nd Dept 4-6-16 

  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02878.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02878.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02620.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02620.htm
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ATTORNEYS (DISQUALIFICATION OF ATTORNEY APPROPRIATE TO AVOID THE APPEARANCE OF 
IMPROPRIETY)/DISQUALIFICATION OF ATTORNEYS (DISQUALIFICATION OF ATTORNEY APPROPRIATE TO AVOID THE 

APPEARANCE OF IMPROPRIETY) 
  

ATTORNEYS. 
  

DISQUALIFICATION OF ATTORNEY APPROPRIATE TO AVOID THE APPEARANCE OF 
IMPROPRIETY. 

  
In a dispute about easements used by property owners to gain access to their properties, the Third Department 
determined disqualification of an attorney based upon avoiding the appearance of impropriety was appropriate, even 
though the mandatory conflict-of-interest disqualification criteria may not have been met: 
  

... [E]ven in instances where ... disqualification is not mandatory, disqualification nonetheless may be warranted 
depending upon the particular facts and circumstances of a given case ... . In this regard, "[i]t is well settled that an 
attorney must avoid not only the fact, but even the appearance, of representing conflicting interests" ... . To that 
end, "[a]n attorney may not place himself [or herself] in a position where a conflicting interest may, even 
inadvertently, affect, or give the appearance of affecting, the obligations of the professional relationship" ... . "The 
disqualification of an attorney is a matter that rests within the sound discretion of the court" ... , and the case law 
makes clear that "[a]ny doubts as to the existence of a conflict of interest must be resolved in favor of 
disqualification so as to avoid even the appearance of impropriety"... . McCutchen v 3 Princesses & AP Trust 
Dated Feb. 3, 2004, 2016 NY Slip Op 02703, 3rd Dept 4-7-16 

  
  
 
 

 

BAILMENT 
 
 

BAILMENT (DEFENDANTS LIABLE UNDER A GRATUITOUS BAILMENT THEORY FOR DESTROYED GOODS; PROPER WAY TO 
CALCULATE DAMAGES FOR THE DESTROYED GOODS UNDER A CONTRACT THEORY EXPLAINED)/GRATUITOUS 

BAILMENT (DEFENDANTS LIABLE UNDER A GRATUITOUS BAILMENT THEORY FOR DESTROYED GOODS; PROPER WAY TO 
CALCULATE DAMAGES FOR THE DESTROYED GOODS UNDER A CONTRACT THEORY EXPLAINED)/CONTRACT 

LAW (DEFENDANTS LIABLE UNDER A GRATUITOUS BAILMENT THEORY FOR DESTROYED GOODS; PROPER WAY TO 
CALCULATE DAMAGES FOR THE DESTROYED GOODS UNDER A CONTRACT THEORY EXPLAINED)/DAMAGES (BREACH OF 
CONTRACT, DEFENDANTS LIABLE UNDER A GRATUITOUS BAILMENT THEORY FOR DESTROYED GOODS; PROPER WAY TO 

CALCULATE DAMAGES FOR THE DESTROYED GOODS UNDER A CONTRACT THEORY EXPLAINED) 

  
BAILMENT, CONTRACT LAW. 

  
DEFENDANTS LIABLE UNDER A GRATUITOUS BAILMENT THEORY FOR DESTROYED 

GOODS; PROPER WAY TO CALCULATE DAMAGES FOR THE DESTROYED GOODS UNDER A 
CONTRACT THEORY EXPLAINED. 

  
The Second Department determined the verdict in this bailment/contract action should not have been set aside as a 
matter of law under a gratuitous bailment theory, but was properly set aside because the damages amount was not 
supported by the evidence. A new trial was ordered on damages only. The plaintiff is a horse breeder and defendants 
were storing frozen semen from plaintiff's stallion free of charge. Somehow the semen thawed and was therefore 
destroyed. The Second Department held the defendants were liable under a gratuitous bailment theory because the 
failure to return the stored goods is evidence of gross negligence. The court went on to find that the market value of the 
portion of the stored semen which was not under contract for sale had not been proven: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02703.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02703.htm
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In a gratuitous bailment, the bailee is only liable to the bailor for the bailee's gross negligence. However, "the failure 
to return the object bailed establishes a prima facie case of gross negligence, requiring the bailee to come forward 
with an explanation" ... . Here, the defendants failed to return the plaintiff's property, which was destroyed while in 
their possession, and further failed to come forward with an explanation to negate the resulting prima facie case of 
gross negligence. * * * 
  
...[P]laintiff submitted evidence of executed contracts for the sale of 16 of the destroyed straws of semen to various 
breeders at the price of $1,000 per straw. Since the amount of lost profits associated with these contracted sales 
was certain and definite, the plaintiff was entitled to an award of $16,000 for the loss of these 16 straws ... . 
However, with respect to the remaining 194 straws that were destroyed, for which no contracts to purchase had 
been executed, the proper measure of market value is the price at which they could be replaced with a product of 
similar quality and characteristics in the market that existed immediately before their loss ... . Reed v Cornell 
Univ., 2016 NY Slip Op 02797, 2nd Dept 4-13-16 

 

 
 

BANKRUPTCY 
 

BANKRUPTCY (APPELLANT COULD NOT PURSUE COUNTERCLAIMS AND CROSS-CLAIMS WHICH WERE NOT LISTED AS 
ASSETS IN APPELLANT'S BANKRUPTCY PETITION; THE CAUSES OF ACTION REMAIN VESTED IN THE BANKRUPTCY 

ESTATE)/CAUSES OF ACTION (BANKRUPTCY, APPELLANT COULD NOT PURSUE COUNTERCLAIMS AND CROSS-CLAIMS 
WHICH WERE NOT LISTED AS ASSETS IN APPELLANT'S BANKRUPTCY PETITION; THE CAUSES OF ACTION REMAIN VESTED 

IN THE BANKRUPTCY ESTATE) 

  
BANKRUPTCY. 

  
APPELLANT COULD NOT PURSUE COUNTERCLAIMS AND CROSS-CLAIMS WHICH WERE 

NOT LISTED AS ASSETS IN APPELLANT'S BANKRUPTCY PETITION; THE CAUSES OF 
ACTION REMAIN VESTED IN THE BANKRUPTCY ESTATE. 

  
The Third Department determined appellant was precluded from raising counterclaims and cross-claims in a matter which 
was stayed when appellant filed for bankruptcy. The causes of action were not listed as assets and therefore became the 
property of the bankruptcy estate: 
  

It is fundamental that, "[u]pon the filing of a voluntary bankruptcy petition, all property which a debtor owns . . ., 
including a cause of action, vests in the bankruptcy estate" ... . Such a cause of action "can only revert to the 
debtor to be pursued in his or her individual capacity if the claim is 'dealt with' in the bankruptcy, which necessitates 
it being listed as an asset [in the schedule of assets] and either abandoned by the bankruptcy trustee or 
administered by the bankruptcy court for the benefit of the creditors" ... . Accordingly, "a debtor's failure to list a 
legal claim as an asset in his or her bankruptcy proceeding causes the claim to remain the property of the 
bankruptcy estate and precludes the debtor from pursuing the claim on his or her own behalf" ... . Central Natl. 
Bank, Canajoharie v Scotty's Auto Sales, Inc., 2016 NY Slip Op 02876, 3rd Dept 4-14-16 

  
  

 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02797.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02797.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02876.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02876.htm


 

 18 

CIVIL PROCEDURE 
 

 
 

CIVIL PROCEDURE (UNLICENSED CONTRACTOR CAN NOT RECOVER UNDER HOME IMPROVEMENT CONTRACT OR IN 
QUANTUM MERUIT)/CONTRACT LAW (UNLICENSED CONTRACTOR CAN NOT RECOVER UNDER HOME IMPROVEMENT 

CONTRACT OR IN QUANTUM MERUIT)/LIEN LAW (UNLICENSED CONTRACTOR CAN NOT RECOVER UNDER HOME 
IMPROVEMENT CONTRACT OR IN QUANTUM MERUIT)/CONTRACT LAW (UNLICENSED CONTRACTOR CAN NOT RECOVER 
UNDER HOME IMPROVEMENT CONTRACT OR IN QUANTUM MERUIT)/MECHANIC'S LIEN (UNLICENSED CONTRACTOR CAN 

NOT RECOVER UNDER HOME IMPROVEMENT CONTRACT OR IN QUANTUM MERUIT)/QUANTUM MERUIT (UNLICENSED 
CONTRACTOR CAN NOT RECOVER UNDER HOME IMPROVEMENT CONTRACT OR IN QUANTUM MERUIT) 

 
CIVIL PROCEDURE, CONTRACT LAW, LIEN LAW. 

  
UNLICENSED CONTRACTOR CAN NOT RECOVER UNDER HOME IMPROVEMENT CONTRACT 

OR IN QUANTUM MERUIT. 
  

The Second Department affirmed the dismissal of plaintiff contractor's complaint seeking quantum meruit and recovery 
under the lien law because the contractor did not allege it was duly licensed in Nassau County when the home 
improvement services were rendered: 
  

" An unlicensed contractor may neither enforce a home improvement contract against an owner nor seek recovery 
in quantum meruit'" ... . "Pursuant to CPLR 3015(e), a complaint that seeks to recover damages for breach of a 
home improvement contract or to recover in quantum meruit for home improvement services is subject to dismissal 
under CPLR 3211(a)(7) if it does not allege compliance with the licensing requirement" ... . 

  
Here, the complaint did not allege that the plaintiff was duly licensed in Nassau County at the time of the services 
rendered (see Nassau County Administrative Code § 21-11.2). Moreover ... the plaintiff conceded that it did not 
possess the necessary license. Therefore, the plaintiff was not entitled to enforce its contract against the defendant 
or to recover in quantum meruit ... . Holistic Homes, LLC v Greenfield, 2016 NY Slip Op 02619, 2nd Dept 4-6-16 

 
 
 
 
 
 
 
 
 

CIVIL PROCEDURE (CLASS ACTION SUIT AGAINST EMPLOYER ALLEGING EMPLOYEES WERE ROUTINELY UNDERPAID 
ALLOWED TO GO FORWARD)/EMPLOYMENT LAW (CLASS ACTION SUIT AGAINST EMPLOYER ALLEGING EMPLOYEES WERE 

ROUTINELY UNDERPAID ALLOWED TO GO FORWARD)/CLASS ACTIONS (CLASS ACTION SUIT AGAINST 
EMPLOYER ALLEGING EMPLOYEES WERE ROUTINELY UNDERPAID ALLOWED TO GO FORWARD) 

  
CIVIL PROCEDURE, EMPLOYMENT LAW, CLASS ACTIONS. 

  
CLASS ACTION SUIT AGAINST EMPLOYER ALLEGING EMPLOYEES WERE ROUTINELY 

UNDERPAID ALLOWED TO GO FORWARD. 
  

The First Department determined plaintiffs, former and current non-managerial employees of defendant Jenny Craig 
(weight-loss centers), established commonality (CPLR 901(a)(2)) such that their class action suit could proceed. 751 class 
members alleged they were regularly underpaid because 30 minutes of pay was routinely deducted for breaks which the 
employees did not take: 
  

Where, as here, "the same types of subterfuge [were] allegedly employed to pay lower wages," commonality of the 
claims will be found to predominate, even though the putative class members have "different levels of damages" 
... . Class action is an appropriate method of adjudicating wage claims arising from an employer's alleged practice 
of underpaying employees, given that "the damages allegedly suffered by an individual class member are likely to 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02619.htm
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be insignificant, and the costs of prosecuting individual actions would result in the class members having no 
realistic day in court ... . Weinstein v Jenny Craig Operations, Inc., 2016 NY Slip Op 02932, 1st Dept 4-19-16 
  

 
 
 
 
 
 

CIVIL PROCEDURE (SUMMARY JUDGMENT, MOVING PARTY CANNOT RELY ON GAPS IN OPPOSING PARTY'S PROOF IN 
MOTIONS AND CROSS-MOTIONS FOR SUMMARY JUDGMENT; WITNESS-CREDIBILITY SHOULD NOT BE TAKEN INTO 

ACCOUNT AT THE SUMMARY JUDGMENT STAGE)/EVIDENCE (SUMMARY JUDGMENT, MOVING PARTY CANNOT RELY ON 
GAPS IN OPPOSING PARTY'S PROOF IN MOTIONS AND CROSS-MOTIONS FOR SUMMARY JUDGMENT; WITNESS-

CREDIBILITY SHOULD NOT BE TAKEN INTO ACCOUNT AT THE SUMMARY JUDGMENT STAGE) 

  
CIVIL PROCEDURE, EVIDENCE. 

  
MOVING PARTY CANNOT RELY ON GAPS IN OPPOSING PARTY'S PROOF IN MOTIONS AND 

CROSS-MOTIONS FOR SUMMARY JUDGMENT; WITNESS-CREDIBILITY SHOULD NOT BE 
TAKEN INTO ACCOUNT AT THE SUMMARY JUDGMENT STAGE. 

  
The First Department, over a partial dissent, reversing (modifying) Supreme Court, determined neither plaintiff nor 
defendant was entitled to summary judgment in this contract dispute. Defendant, KLT, represented a concert artist, 
Akon, who cancelled a performance, allegedly due to illness. The question was whether, under the terms of the contract, 
plaintiff was entitled to its money back. KLT moved for summary judgment, arguing that the "force majeure" clause applied 
and plaintiff was not entitled to relief. Plaintiff cross-moved for summary judgment alleging breach of contract. The court 
found that KLT's proof of Akon's illness was insufficient and summary judgment was properly denied for that reason. The 
court went on to find Supreme Court should not have granted plaintiff's cross-motion because plaintiff did not demonstrate 
illness was not the reason for the cancellation of the concert. The decision presents another example of how appellate 
courts analyze summary judgment motions. Plaintiff could not rely on the gaps in KLT's proof of illness. Rather 
plaintiff was required to affirmatively prove illness was not the reason for the cancellation. The court further noted 
that witness-credibility cannot be taken into account at the summary judgment stage (the dissent argued Akon's testimony 
about illness was not to be believed): 
  

... [P]laintiff, in its cross motion for summary judgment, was required to establish that Akon was able to perform at 
the concert and was not unable to do so due to sickness. Instead, plaintiff merely pointed to gaps in KLT's evidence 
— the missing medical records that would have proven Akon was ill, and thus its cross motion was improperly 
granted ... . 

  
The dissent merely points to additional gaps in KLT's evidence, such as proof of travel arrangements to 
demonstrate Akon intended to travel to Brussels [to perform the concert], and notes the limited value of the affidavit 
of Akon's surgeon. However, these gaps do not equate to plaintiff meeting its burden to establish an absence of a 
genuine issue of fact as to whether Akon was ill. Plaintiff acknowledges that it lacks any documentary evidence 
refuting that Akon was unable to perform, and has no evidence that he was physically capable of performing. The 
dissent, like the Supreme Court, appears to completely dismiss the value of Akon's deposition testimony, yet it is 
"not the court's function on a motion for summary judgment to assess credibility" ... . Belgium v Mateo Prods., 
Inc., 2016 NY Slip Op 02730, 1st Dept, 4-12-16 

  
  
  
  
  
 
 
 
 
 
  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02932.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02730.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02730.htm
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CIVIL PROCEDURE (DESTRUCTION (SPOLIATION) OF EVIDENCE WARRANTED STRIKING THE PLEADINGS)/EVIDENCE 
(DESTRUCTION (SPOLIATION) OF EVIDENCE WARRANTED STRIKING THE PLEADINGS) 

  

CIVIL PROCEDURE, EVIDENCE. 
  

DESTRUCTION (SPOLIATION) OF EVIDENCE WARRANTED STRIKING THE PLEADINGS. 
  

The First Department determined defendant's pleadings were properly struck because defendant destroyed emails 
relevant to plaintiff's defamation action: 
  

Defendant undertook an affirmative course of action resulting in destruction of relevant emails, though she 
represented otherwise during sworn testimony. As the documents received from third-party recipients confirm, the 
files defendant destroyed are highly relevant and tend to substantiate plaintiffs' claims. Evidence of defendant's 
willful and prejudicial destruction of evidence warrants the sanction of striking her pleadings ... . Where a party 
disposes of evidence without moving for a protective order, a negative inference may be drawn that the destruction 
was willful ... . Willfulness may also be inferred from a party's repeated failure to comply with discovery directives 
... . It should also be noted that this Court has upheld the striking of pleadings where the destruction of critical 
evidence occurs through ordinary negligence ... . Chan v Cheung, 2016 NY Slip Op 02731, 1st Dept 4-12-16 
  
  
  
  
  
  
  

CIVIL PROCEDURE (MOTION TO AMEND PLEADINGS BASED ON TRIAL EVIDENCE OF MUTUAL MISTAKE PROPERLY 
GRANTED, CRITERIA EXPLAINED)/EVIDENCE (MOTION TO AMEND PLEADINGS BASED ON TRIAL EVIDENCE OF MUTUAL 

MISTAKE PROPERLY GRANTED, CRITERIA EXPLAINED)/CONTRACT LAW (MOTION TO AMEND PLEADINGS BASED ON TRIAL 
EVIDENCE OF MUTUAL MISTAKE PROPERLY GRANTED, CRITERIA EXPLAINED) 

  

CIVIL PROCEDURE, EVIDENCE, CONTRACT LAW. 
  

MOTION TO AMEND PLEADINGS BASED ON TRIAL EVIDENCE OF MUTUAL MISTAKE 
PROPERLY GRANTED, CRITERIA EXPLAINED. 

  
The Third Department determined Supreme Court properly allowed the pleadings to be amended to conform to the 
evidence at trial. The trial evidence indicated the contract at issue was based upon mutual mistake rather than deliberate 
misrepresentation. The motion to amend the pleadings to allege mutual mistake was properly granted and the contract 
was properly rescinded on that ground: 
  

The burden was upon defendant, as the party opposing plaintiff's motion, to establish that it was "hindered in the 
preparation of [its] case or . . . prevented from taking some measure in support of [its] position" ... . That burden 
cannot be met when the difference between the original pleading and the evidence results from "proof admitted at 
the instance or with the acquiescence of [the opposing] party" .. . Here, the proof upon which plaintiff's motion was 
based was the testimony of defendant's president that she acted mistakenly in providing the wrong sales figures 
... . Given this testimony, defendant cannot have been surprised or unduly prejudiced by plaintiff's assertion of the 
theory of mutual mistake; thus, leave to conform the pleadings to the proof was properly granted ... . Lakshmi 
Grocery & Gas, Inc. v GRJH, Inc., 2016 NY Slip Op 02891, 3rd Dept 4-14-16 

  
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02731.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02891.htm
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CONTRACT LAW 
 

 
 

CONTRACT LAW (REFORMATION OF CONTRACT TO CORRECT THE NAMING OF THE WRONG PARTY TO BE INDEMNIFIED, A 
MUTUAL MISTAKE, SHOULD HAVE BEEN ALLOWED)/REFORMATION (CONTRACT LAW (REFORMATION OF CONTRACT TO 

CORRECT THE NAMING OF THE WRONG PARTY TO BE INDEMNIFIED, A MUSTUAL MISTAKE, SHOULD HAVE BEEN 
ALLOWED)/MUTUAL MISTAKE (CONTRACT LAW, REFORMATION OF CONTRACT TO CORRECT THE NAMING OF THE WRONG 

PARTY TO BE INDEMNIFIED, A MUTUAL MISTAKE, SHOULD HAVE BEEN ALLOWED) 

  

CONTRACT LAW. 
  

REFORMATION OF CONTRACT TO CORRECT THE NAMING OF THE WRONG PARTY TO BE 
INDEMNIFIED, A MUTUAL MISTAKE, SHOULD HAVE BEEN ALLOWED. 

  
The First Department, reversing Supreme Court, determined an indemnification agreement could be reformed on the 
grounds of mutual mistake. The wrong party was named as the "owner" and, therefore, the true owner was not named in 
the hold harmless clause of the indemnification agreement: 
  

"A claim for reformation of a written agreement must be grounded upon either mutual mistake or fraudulently 
induced unilateral mistake" ... . To succeed, the party asserting mutual mistake must establish by "clear, positive 
and convincing evidence" that the agreement does not accurately express the parties' intentions or previous oral 
agreement ... . 

  
Parol evidence may be used ... , and reformation is an appropriate remedy where the wrong party was named in 
the contract ... . On the record before us, plaintiffs clearly and convincingly established that K & K intended to 
indemnify the true owner, 313 West, and that, as a result of mutual mistake, the agreement misidentified Solil, the 
managing agent, rather than 313 West itself, as the "Owner" of the property where the work was to be 
performed. 313-315 W. 125th St. L.L.C. v Arch Specialty Ins. Co., 2016 NY Slip Op 03105, 1st Dept 4-26-16 

 
 
 
 
 
 
 
 
 

CONTRACT LAW (PLAINTIFF-CONTRACTOR'S FAILURE TO PROVE THE VALUE OF THE WORK PRECLUDED RECOVERY 
UNDER THE LIEN LAW AND UNDER A QUANTUM MERUIT THEORY)/QUANTUM MERUIT (PLAINTIFF-CONTRACTOR'S FAILURE 

TO PROVE THE VALUE OF THE WORK PRECLUDED RECOVERY UNDER THE LIEN LAW AND UNDER A QUANTUM MERUIT 
THEORY)/MECHANIC'S LIEN (PLAINTIFF-CONTRACTOR'S FAILURE TO PROVE THE VALUE OF THE WORK PRECLUDED 
RECOVERY UNDER THE LIEN LAW AND UNDER A QUANTUM MERUIT THEORY)/LIEN LAW (PLAINTIFF-CONTRACTOR'S 

FAILURE TO PROVE THE VALUE OF THE WORK PRECLUDED RECOVERY UNDER THE LIEN LAW AND UNDER A QUANTUM 
MERUIT THEORY)/EVIDENCE (PLAINTIFF-CONTRACTOR'S FAILURE TO PROVE THE VALUE OF THE WORK PRECLUDED 

RECOVERY UNDER THE LIEN LAW AND UNDER A QUANTUM MERUIT THEORY)/CIVIL PROCEDURE (CRITERIA FOR 
AMENDMENT OF A COMPLAINT TO CONFORM TO TRIAL PROOF DESCRIBED)/COMPLAINT, AMENDMENT OF (CRITERIA FOR 

AMENDMENT OF A COMPLAINT TO CONFORM TO TRIAL PROOF DESCRIBED) 

  
CONTRACT LAW, CIVIL PROCEDURE, LIEN LAW, EVIDENCE. 

  
PLAINTIFF-CONTRACTOR'S FAILURE TO PROVE THE VALUE OF THE WORK PRECLUDED 
RECOVERY UNDER THE LIEN LAW AND UNDER A QUANTUM MERUIT THEORY; CRITERIA 

FOR AMENDMENT OF A COMPLAINT TO CONFORM TO TRIAL PROOF DESCRIBED. 
  

In an action to foreclose a mechanic's lien, the Second Department determined Supreme Court properly allowed 
amendment of the pleadings to conform to the proof, which was consistent with an action for quantum meruit. Plaintiff 
contractor was unable to show the value of the work performed, so plaintiff's Lien Law and quantum meruit actions failed. 
Similarly, the defendants failed to prove they ended up paying more than the original agreed price for the work. So 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03105.htm
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defendants' counterclaims for breach of contract and damages failed. With respect to the amendment of the complaint to 
conform to the proof, and the flaws in plaintiff's proof of the value of plaintiff's work, the court wrote: 
  

Pursuant to Lien Law § 3, a contractor who performs labor or furnishes materials for the improvement of real 
property with the consent, or at the request of, the owner "shall have a lien for the principal and interest, of the 
value, or the agreed price, of such labor . . . or materials upon the real property improved or to be improved and 
upon such improvement." "A lienor may seek amounts due from both written contracts and from change orders for 
extras, depending on whether the owner gave his consent for the extra work" ... . The lienor's right to recover is 
limited by the contract price or the reasonable value of the labor and materials provided ... . The lienor has the 
burden of establishing the amount of the outstanding debt by proffering proof either of the price of the contract or 
the value of labor and materials supplied ... . 

  
... [P]laintiff failed to offer bills, invoices, receipts, time sheets, checks, or any other evidence which would establish 
the cost of materials, work done by subcontractors, or the number of hours he worked on the job and proffered no 
explanation for his failure to present this evidence. He likewise failed to provide any detailed description of the work 
performed, the cost of any portion of the work, or the hourly rate at which he valued his labor. Indeed, at trial, the 
plaintiff admitted that the sum asserted in his lien was only an estimate. ... .  
  
Pursuant to CPLR 3025(c), a trial court may permit the amendment of pleadings before or after judgment to 
conform them to the evidence "upon such terms as may be just" ... .Here, although the complaint sought recovery 
in the form of foreclosure on his mechanic's lien, at trial, the plaintiff sought to conform the pleadings to the proof 
and assert a cause of action for recovery in quantum meruit. The Supreme Court granted that motion, and 
therefore, contrary to the defendants' contention, that theory of recovery was properly before the court. * * * 
  
Here, although the plaintiff presented evidence satisfying ... three elements [of quntum meruit], this cause of action 
must fail for the same reason that the cause of action to foreclose his mechanic's lien must fail; namely, his failure 
to present any evidence of the value of the materials supplied or services rendered. DiSario v Rynston, 2016 NY 
Slip Op 02611, 2nd Dept 4-6-16 

  
  
  

 
 

CORPORATION LAW 
 
 
 

CORPORATION LAW (CORPORATE VEIL PIERCED TO ENFORCE JUDGMENTS AGAINST PRINCIPALS)/CIVIL 
PROCEDURE (CORPORATE VEIL PIERCED TO ENFORCE JUDGMENTS AGAINST PRINCIPALS)/DEBTOR-

CREDITOR (CORPORATE VEIL PIERCED TO ENFORCE JUDGMENTS AGAINST PRINCIPALS)/PIERCING CORPORATE 
VEIL (CORPORATE VEIL PIERCED TO ENFORCE JUDGMENTS AGAINST PRINCIPALS) 

  

CORPORATION LAW, CIVIL PROCEDURE, DEBTOR-CREDITOR. 
  

CORPORATE VEIL PIERCED TO ENFORCE JUDGMENTS. 
  

The Second Department determined petitioners were properly granted summary judgment piercing the corporate 
(Diontech) veil to enforce judgments: 
  

Equity will intervene to pierce the corporate veil and permit the imposition of individual liability on owners for the 
obligations of their corporations in order to avoid fraud or injustice ... . A party seeking to pierce the corporate veil 
must establish that (1) the owners exercised complete domination of the corporation with respect to the transaction 
at issue, and (2) such domination was used to commit a fraud or wrong against the party seeking to pierce the 
corporate veil which resulted in the injury to that party ... . The decision whether to pierce the corporate veil in a 
given instance will depend on the circumstances of the case ... . 

  
Here, the petitioners demonstrated their prima facie entitlement to judgment as a matter of law on so much of the 
petition as sought to pierce Diontech's corporate veil by submitting evidence showing, inter alia, that the appellants 
dominated Diontech, that Diontech did not adhere to any corporate formalities such as holding regular meetings 
and maintaining corporate records and minutes, that the appellants used corporate funds for personal purposes, 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02611.htm
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and that the appellants stripped Diontech of assets as they wound down the business, leaving it without sufficient 
funds to pay its creditors, including the petitioners... . Matter of Agai v Diontech Consulting, Inc., 2016 NY Slip 
Op 02646, 2nd Dept 4-6-16 

 
 
 
 

 

CRIMINAL LAW 
 

  
 

CRIMINAL LAW (JUDICIAL DIVERSION PROGRAM AVAILABLE TO DEFENDANTS CHARGED WITH BOTH QUALIFYING 
OFFENSES AND OFFENSES WHICH ARE NEITHER QUALIFYING NOR DISQUALIFYING)/JUDICIAL DIVERSION 

PROGRAM (JUDICIAL DIVERSION PROGRAM AVAILABLE TO DEFENDANTS CHARGED WITH BOTH QUALIFYING OFFENSES 
AND OFFENSES WHICH ARE NEITHER QUALIFYING NOR DISQUALIFYING) 

  
CRIMINAL LAW. 

  
JUDICIAL DIVERSION PROGRAM AVAILABLE TO DEFENDANTS CHARGED WITH BOTH 

QUALIFYING OFFENSES AND OFFENSES WHICH ARE NEITHER QUALIFYING NOR 
DISQUALIFYING. 

  
The First Department, in a full-fledged opinion by Justice Sweeny, determined the defendant was eligible for judicial 
diversion where defendant was charged with both statutorily qualifying offenses and other offenses which were nowhere 
defined as qualifying or disqualifying offenses: 
  

The Legislature amended the DLRA [Drug Law Reform Act] in 2009, enacting CPL 216.00 and 216.05 to create a 
mechanism for judicial diversion. Under this program, eligible felony offenders whose drug or alcohol abuse 
contributed to their criminal conduct, may, at the discretion of the court, be afforded the opportunity to avoid a 
felony conviction and a prison sentence by successfully participating in a judicially supervised substance abuse 
program. Unlike prior drug offense programs, judicial diversion does not require the prosecutor's consent ... . * * * 
  
... [The statute] sets forth a list of disqualifying offenses/conditions that prevent a defendant from qualifying for 
judicial diversion, although as noted, even some of those offenses may not prevent disqualification with the 
People's consent. In applying the principle "espressio unius est exclusio alterius," "an irrefutable inference must be 
drawn that what is omitted or not included was intended to be omitted or excluded" ... . The inescapable conclusion 
is that the Legislature's decision not to list certain offenses as disqualifying means their mere inclusion in an 
indictment will not prevent an otherwise eligible defendant from making an application for judicial diversion. People 
v Smith, 2016 NY Slip Op 02596, 1st Dept 4-5-16 

  
  

 CRIMINAL LAW (TRIAL JUDGE'S FAILURE TO WARN DEFENDANT OF THE CONSEQUENCES OF DISRUPTIVE BEHAVIOR 

BEFORE REMOVING DEFENDANT FROM THE COURTROOM WAS REVERSIBLE ERROR)/REMOVAL FROM 
COURTROOM (CRIMINAL LAW, TRIAL JUDGE'S FAILURE TO WARN DEFENDANT OF THE CONSEQUENCES OF DISRUPTIVE 

BEHAVIOR BEFORE REMOVING DEFENDANT FROM THE COURTROOM WAS REVERSIBLE ERROR)/DISRUPTIVE 
BEHAVIOR (CRIMINAL LAW, TRIAL JUDGE'S FAILURE TO WARN DEFENDANT OF THE CONSEQUENCES OF DISRUPTIVE 

BEHAVIOR BEFORE REMOVING DEFENDANT FROM THE COURTROOM WAS REVERSIBLE ERROR) 

  
CRIMINAL LAW. 

  
TRIAL JUDGE'S FAILURE TO WARN DEFENDANT OF THE CONSEQUENCES OF DISRUPTIVE 
BEHAVIOR BEFORE REMOVING DEFENDANT FROM THE COURTROOM WAS REVERSIBLE 

ERROR. 
  

The Second Department reversed defendant's conviction because the trial judge did not first warn defendant about the 
consequences of disruptive behavior before removing defendant from the courtroom: 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02646.htm
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CPL 260.20 provides, in relevant part, "that a defendant who conducts himself in so disorderly and disruptive a 
manner that his trial cannot be carried on with him in the courtroom may be removed from the courtroom if, after he 
has been warned by the court that he will be removed if he continues such conduct, he continues to engage in 
such conduct." 

  
In the present case, the trial court erred in removing the defendant from the courtroom without first warning him that 
he would be removed if he continued his disruptive behavior ... . Contrary to the People's contention, the court's 
statement to the court officer that, "If he speaks again, officer, do what you need to do," did not constitute a 
sufficient warning. This statement was not directed to the defendant, and failed to adequately inform him of the 
"potential consequences which might result from his continued disruptive behavior" ... . Furthermore, while the 
defendant's conduct was clearly disruptive, it was not violent in nature, and did not "create[ ] an emergency 
necessitating his immediate removal" where "the court had no practical opportunity to issue a verbal warning that 
[the] defendant would be removed if he continued to engage in such conduct" ... . People v Burton, 2016 NY Slip 
Op 02847, 2nd Dept 4-13-16 

  
 
 
 
 

 CRIMINAL LAW (FAILURE TO INFORM JURY OF EFFECT OF ACQUITTAL ON THE TOP COUNT BASED ON THE JUSTIFCATION 

DEFENSE REQUIRED REVERSAL IN THE INTEREST OF JUSTICE)/JURY INSTRUCTIONS (CRIMINAL LAW, FAILURE TO 
INFORM JURY OF EFFECT OF ACQUITTAL ON THE TOP COUNT BASED ON THE JUSTIFCATION DEFENSE REQUIRED 

REVERSAL IN THE INTEREST OF JUSTICE)/JUSTIFICATION DEFENSE (FAILURE TO INFORM JURY OF EFFECT OF 
ACQUITTAL ON THE TOP COUNT BASED ON THE JUSTIFCATION DEFENSE REQUIRED REVERSAL IN THE INTEREST OF 

JUSTICE) 

  
CRIMINAL LAW. 

  
FAILURE TO INFORM JURY OF EFFECT OF ACQUITTAL ON THE TOP COUNT BASED ON THE 

JUSTIFCATION DEFENSE REQUIRED REVERSAL IN THE INTEREST OF JUSTICE. 
  

The First Department reversed defendant's conviction in the interest of justice because the trial judge did not make clear 
that acquittal of the top count (second degree murder) based on the justification defense required acquittal of the lesser 
homicide charges: 
  

... [R]eversal in the interest of justice is warranted by the court's failure to convey to the jury, either directly or 
indirectly, in any part of its charge, that an acquittal on the top count of murder in the second degree based on a 
finding of justification would preclude consideration of the two lesser homicide charges. While the jury may have 
acquitted on the top charge without relying on defendant's justification defense, it is nevertheless "impossible to 
discern whether acquittal of the top count . . . was based on the jurors' finding of justification so as to mandate 
acquittal on the two lesser counts"... . People v Rowley, 2016 NY Slip Op 03084, 1st Dept 4-21-16 

  
 
 
 
 
 

CRIMINAL LAW (FOR CAUSE JUROR CHALLENGE SHOULD HAVE BEEN GRANTED, CONVICTION REVERSED)/JURORS 
(CRIMINAL LAW, FOR CAUSE JUROR CHALLENGE SHOULD HAVE BEEN GRANTED, CONVICTION REVERSED) 

  
CRIMINAL LAW. 

  
FOR CAUSE JUROR CHALLENGE SHOULD HAVE BEEN GRANTED, CONVICTION REVERSED. 

  
The Second Department determined the trial judge's denial of the defense's for cause juror challenge was reversible error: 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02847.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02847.htm
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CPL 270.20(1)(b) provides that a prospective juror may be challenged for cause if the juror "has a state of mind 
that is likely to preclude him [or her] from rendering an impartial verdict based upon the evidence adduced at the 
trial." Where an issue is raised concerning the ability of a prospective juror to be fair and impartial, the prospective 
juror must state unequivocally that his or her prior state of mind will not influence his or her verdict, and that he or 
she will render an impartial verdict based solely on the evidence ... . A prospective juror's responses, construed as 
a whole, must demonstrate an absolute belief that his or her prior opinion will not influence his or her verdict ... . 

  
Here, during voir dire, one prospective juror indicated in response to questioning by defense counsel that, because 
she had a 14-year-old daughter and a 17-year-old daughter, this "could" weigh on her ability to be fair and impartial 
because "[t]hey are the same age range" as the complainant. When defense counsel followed up by asking, 
"[w]ould you fear whether or not you could be fair and impartial?," the prospective juror responded by stating, "I 
think it would be hard for me to watch a witness, being that I have daughters the same age." 

  
Once the prospective juror expressed doubt regarding her ability to be impartial, it was incumbent upon the court to 
ascertain that she would render an impartial verdict based on the evidence ... . This was not done. People v 
Valdez, 2016 NY Slip Op 03203, 2nd Dept 4-27-16 

  
 
 
 
 
 

 CRIMINAL LAW (REVERSIBLE ERROR TO READBACK TO THE JURY THE PROSECUTOR'S SUMMATION BUT NOT THE 

DEFENSE SUMMATION)/JURIES (CRIMINAL LAW, READBACK, REVERSIBLE ERROR TO READBACK TO THE JURY THE 
PROSECUTOR'S SUMMATION BUT NOT THE DEFENSE SUMMATION) 

  
CRIMINAL LAW. 

  
REVERSIBLE ERROR TO READ BACK TO THE JURY THE PROSECUTOR'S SUMMATION BUT 

NOT THE DEFENSE SUMMATION. 
  

The Fourth Department determined the trial judge's reading back (to the jury) of only the prosecutor's summation was 
reversible error: 
  

County Court abused its discretion in reading back the prosecutor's summation without also reading back the 
defense summation.  * * * 
Pursuant to CPL 310.30, "the jury can request a reading of not only evidentiary material, but also any material 
which is pertinent to its deliberation, including the summations, and the trial court must give such requested 
information or instruction as [it] deems proper' " ... . We agree with defendant that the court abused its discretion in 
reading back only the prosecutor's summation under the circumstances presented here. The evidence of 
defendant's guilt is not overwhelming, and the jurors were clearly divided at times during their deliberations, as 
demonstrated by their frequent requests for guidance from the court through numerous notes. People v 
Rivers, 2016 NY Slip Op 03327, 4th Dept 4-29-16 
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CRIMINAL LAW (FAILURE TO PLACE ON THE RECORD THE REASONS FOR REQUIRING DEFENDANT TO WEAR A STUNBELT 

DURING TRIAL, AND FAILURE TO APPRISE DEFENSE COUNSEL OF THE CONTENTS OF A JURY NOTE, REQUIRED 
REVERSAL)/JURIES (CRIMINAL LAW, FAILURE TO APPRISE DEFENSE COUNSEL OF THE CONTENTS OF A JURY NOTE, 

REQUIRED REVERSAL)/STUNBELTS (FAILURE TO PLACE ON THE RECORD THE REASONS FOR REQUIRING DEFENDANT TO 
WEAR A STUNBELT DURING TRIAL, AND FAILURE TO APPRISE DEFENSE COUNSEL OF THE CONTENTS OF A JURY NOTE, 

REQUIRED REVERSAL) 

  
CRIMINAL LAW. 

  
FAILURE TO PLACE ON THE RECORD THE REASONS FOR REQUIRING DEFENDANT TO 

WEAR A STUNBELT DURING TRIAL, AND FAILURE TO APPRISE DEFENSE COUNSEL OF THE 
CONTENTS OF A JURY NOTE, REQUIRED REVERSAL. 

  
The Fourth Department, reversing defendant's conviction, determined County Court erred by failing to place on the record 
the reasons for requiring defendant to wear a stun belt during the trial, and by failing to apprise defense counsel of the 
contents of a note from the jury prior to accepting a verdict (an error that does not require preservation by objection): 
  

We agree with defendant that the court erred in failing to make any findings on the record establishing that 
defendant needed to wear a stun belt during the trial ... . * * * 

  
We further agree with defendant that a new trial is required based on the court's failure to comply with CPL 310.30 
in regard to Court Exhibit 11, a note from the jury during its deliberations. "[T]he [c]ourt committed reversible error 
by violating the core requirements of CPL 310.30 in failing to advise counsel on the record of the contents of a 
substantive jury note before accepting a verdict' " ... . Furthermore, "[w]here, as here, the record fails to show that 
defense counsel was apprised of the specific, substantive contents of the note . . . [,] preservation is not required' " 
... . Contrary to the People's contention, the presumption of regularity does not apply to errors of this kind ... 
. People v Gomez, 2016 NY Slip Op 03358, 4th Dept 4-29-16 

  
  
 
 
 
 
  

CRIMINAL LAW (CHALLENGE TO THE JURY INSTRUCTION ON CAUSATION OF DEATH IS SUBJECT TO THE PRESERVATION 
REQUIREMENT; DEFENDANT'S FAILURE TO OBJECT PRECLUDES REVIEW; STRONG DISSENT ARGUED THE JURY 

INSTRUCTION IS REVIEWABLE BECAUSE IT RELIEVED THE PEOPLE OF THEIR BURDEN OF PROOF)/JURY INSTRUCTION 
(CRIMINAL LAW, CHALLENGE TO THE JURY INSTRUCTION ON CAUSATION OF DEATH IS SUBJECT TO THE PRESERVATION 

REQUIREMENT; DEFENDANT'S FAILURE TO OBJECT PRECLUDES REVIEW; STRONG DISSENT ARGUED THE JURY 
INSTRUCTION IS REVIEWABLE BECAUSE IT RELIEVED THE PEOPLE OF THEIR BURDEN OF PROOF)/APPEALS (CRIMINAL 

LAW, CHALLENGE TO THE JURY INSTRUCTION ON CAUSATION OF DEATH IS SUBJECT TO THE PRESERVATION 
REQUIREMENT; DEFENDANT'S FAILURE TO OBJECT PRECLUDES REVIEW; STRONG DISSENT ARGUED THE JURY 

INSTRUCTION IS REVIEWABLE BECAUSE IT RELIEVED THE PEOPLE OF THEIR BURDEN OF PROOF)/CAUSATION (CRIMINAL 
LAW, CHALLENGE TO THE JURY INSTRUCTION ON CAUSATION OF DEATH IS SUBJECT TO THE PRESERVATION 

REQUIREMENT; DEFENDANT'S FAILURE TO OBJECT PRECLUDES REVIEW; STRONG DISSENT ARGUED THE JURY 
INSTRUCTION IS REVIEWABLE BECAUSE IT RELIEVED THE PEOPLE OF THEIR BURDEN OF PROOF) 

  
CRIMINAL LAW, APPEALS. 

  
CHALLENGE TO THE JURY INSTRUCTION ON CAUSATION OF DEATH IS SUBJECT TO THE 

PRESERVATION REQUIREMENT; DEFENDANT'S FAILURE TO OBJECT PRECLUDES REVIEW; 
STRONG DISSENT ARGUED THE JURY INSTRUCTION IS REVIEWABLE BECAUSE IT 

RELIEVED THE PEOPLE OF THEIR BURDEN OF PROOF. 
  

The First Department, over an extensive dissent, determined defendant's appellate challenge to the jury instruction on 
causation of death was subject to the preservation requirement. The victim was assaulted by the defendant and died later 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03358.htm
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at the hospital. The defense presented an expert who testified the victim was improving until he fell in the hospital. The 
cause of death, according to the defense expert, was the hospital's negligence in treating the victim after the fall. The 
defendant did not object to the causation jury instruction. The dissent would have reversed, either finding the preservation 
requirement did not apply because the jury instruction relieved the People of their burden of proof, or in the interest of 
justice: 
  

Defendant failed to raise any challenge to the court's charge regarding causation of death at a time when the court 
could have easily rephrased the instruction. The issue is therefore unpreserved for appellate review (see CPL 
470.05[2]). The claimed error does not fall within the "very narrow exception" discussed in People v Thomas (50 
NY2d 467, 471 [1980]), as the dissent suggests. That narrow exception is only applicable "when the procedure 
followed at trial was at basic variance with the mandate of law prescribed by Constitution or statute" (id.). Here, as 
was the case in Thomas, preservation was necessary because defendant essentially claims that "a portion of the 
charge could, in the particular case, be interpreted as having a contrary effect" to the burden of proof charge that 
was correctly stated by the court (id. at 472). Nor is the exercise of interest of justice jurisdiction warranted; 
defendant was not deprived of a fair trial (see CPL 470.15[6] [a]). As an alternative holding, we consider the 
charge, viewed as a whole, to have properly conveyed the law regarding whether the assault was a sufficiently 
direct cause of the victim's death ... . People v Castillo, 2016 NY Slip Op 02709, 1st Dept 4-7-16 

  
 
 
 
 
  

 CRIMINAL LAW (DEFENSE WAIVED ANY OBJECTION TO A PROHIBITED CONVERSATION BETWEEN A COURT OFFICER AND 

JURORS BY ASKING THAT DELIBERATIONS CONTINUE DESPITE THE CONVERSATION; THE CONVERSATION DID NOT 
CONSTITUTE A MODE OF PROCEEDINGS ERROR)/WAIVER (CRIMINAL LAW, DEFENSE WAIVED ANY OBJECTION TO A 

PROHIBITED CONVERSATION BETWEEN A COURT OFFICER AND JURORS BY ASKING THAT DELIBERATIONS CONTINUE 
DESPITE THE CONVERSATION; THE CONVERSATION DID NOT CONSTITUTE A MODE OF PROCEEDINGS 

ERROR)/PRESERVATION (CRIMINAL LAW, DEFENSE WAIVED ANY OBJECTION TO A PROHIBITED CONVERSATION 
BETWEEN A COURT OFFICER AND JURORS BY ASKING THAT DELIBERATIONS CONTINUE DESPITE THE CONVERSATION; 

THE CONVERSATION DID NOT CONSTITUTE A MODE OF PROCEEDINGS ERROR)/APPEALS (CRIMINAL LAW, DEFENSE 
WAIVED ANY OBJECTION TO A PROHIBITED CONVERSATION BETWEEN A COURT OFFICER AND JURORS BY ASKING THAT 

DELIBERATIONS CONTINUE DESPITE THE CONVERSATION; THE CONVERSATION DID NOT CONSTITUTE A MODE OF 
PROCEEDINGS ERROR)/MODE OF PROCEEDINGS ERROR (CRIMINAL LAW, DEFENSE WAIVED ANY OBJECTION TO A 

PROHIBITED CONVERSATION BETWEEN A COURT OFFICER AND JURORS BY ASKING THAT DELIBERATIONS CONTINUE 
DESPITE THE CONVERSATION; THE CONVERSATION DID NOT CONSTITUTE A MODE OF PROCEEDINGS ERROR)/SET 
ASIDE VERDICT, MOTION TO (CRIMINAL LAW, DEFENSE WAIVED ANY OBJECTION TO A PROHIBITED CONVERSATION 

BETWEEN A COURT OFFICER AND JURORS BY ASKING THAT DELIBERATIONS CONTINUE DESPITE THE CONVERSATION; 
THE CONVERSATION DID NOT CONSTITUTE A MODE OF PROCEEDINGS ERROR) 

  
CRIMINAL LAW, APPEALS. 

  
DEFENSE WAIVED ANY OBJECTION TO A PROHIBITED CONVERSATION BETWEEN A 

COURT OFFICER AND JURORS BY ASKING THAT DELIBERATIONS CONTINUE DESPITE THE 
CONVERSATION; THE CONVERSATION DID NOT CONSTITUTE A MODE OF PROCEEDINGS 

ERROR. 
  

The Second Department determined the defense waived objection to a court officer's conversation with three jurors during 
deliberations. Defense counsel asked that the jurors be questioned about their ability to continue and, after 
the questioning, asked that the jury continue to deliberate. The Second Department further held the communication by the 
court officer did not constitute a mode of proceedings error which need not be preserved. The decision includes a clear 
explanation of the types of issues which can be raised in a Criminal Procedure Law (CPL) 330.30 motion to set aside the 
verdict and the distinction between waiver and preservation: 
  

Except when authorized by the court or when performing administerial duties with respect to the jurors, court 
officers may not communicate with jurors or permit any other person to do so (see CPL 310.10[1]...). In considering 
a motion to set aside a verdict pursuant to CPL 330.30(1), however, a trial court may only consider questions of 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02709.htm
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law, not fact ... . Moreover, a trial court may only consider claims of legal error under CPL 330.30(1) where those 
claims are preserved for appellate review ... . 
  
Waiver and preservation are separate concepts ... , although they are often "inextricably intertwined" ... . Waiver 
connotes the intentional relinquishment or abandonment of a known right ... . Where a defendant assents at trial to 
a court's decision, agrees with the court's determination, or requests that the court take the actions the court 
ultimately took, the defendant cannot, after the fact, claim the action constituted error ... . People v 
Armstrong, 2016 NY Slip Op 02843, 2nd Dept 4-13-16 
  
  
 
 
 
 
 

 CRIMINAL LAW (DEFENDANT SHOULD HAVE BEEN PRESENT WHEN DEFENSE COUNSEL, DURING THE TRIAL, REQUESTED 

TO BE RELEIVED FROM REPRESENTING DEFENDANT, NEW TRIAL ORDERED)/ATTORNEYS (CRIMINAL LAW, DEFENDANT 
SHOULD HAVE BEEN PRESENT WHEN DEFENSE COUNSEL, DURING THE TRIAL, REQUESTED TO BE RELEIVED FROM 

REPRESENTING DEFENDANT, NEW TRIAL ORDERED)/ANCILLARY PROCEEDING (CRIMINAL LAW, DEFENDANT SHOULD 
HAVE BEEN PRESENT WHEN DEFENSE COUNSEL, DURING THE TRIAL, REQUESTED TO BE RELEIVED FROM 

REPRESENTING DEFENDANT, NEW TRIAL ORDERED) 

  
CRIMINAL LAW, ATTORNEYS. 

  
DEFENDANT SHOULD HAVE BEEN PRESENT WHEN DEFENSE COUNSEL, DURING THE 
TRIAL, REQUESTED TO BE RELIEVED FROM REPRESENTING DEFENDANT, NEW TRIAL 

ORDERED. 
  

The First Department, reversing defendant's conviction, determined defendant should have been present when defense 
counsel explained his concerns about defendant to the judge and asked to be relieved from representing the defendant. 
The request was denied: 
  

In conducting a colloquy on defense counsel's request to be relieved, the court erred in failing to permit defendant 
to provide any input, or to even be present. At least by the time that the substance of counsel's ex parte application 
became clear, defendant should have been included in the proceeding. 

  
...[T]his proceeding was an "ancillary proceeding[] [at which] he . . . may have [had] something valuable to 
contribute" ... , and thus that his exclusion from it was error. While defendant may not have been able to justify 
counsel's removal, we cannot say that the "new matter" brought to light at the ex parte proceeding — where 
counsel revealed the content of a privileged communication with the court, and expressed the belief that 
defendant's criticisms of his performance were insincere attempts to sow error in the record — implicated "no 
potential for meaningful input from [] defendant" ... on the subject of whether continued representation by counsel 
was appropriate. 

  
The proceeding also implicated the court's obligation to make a "minimal inquiry" regarding whether the new facts 
justified substitution of counsel... . People v Moya, 2016 NY Slip Op 03241, 1st Dept 4-28-16 

  
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02843.htm
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CRIMINAL LAW (CODEFENDANT, WHO TESTIFIED AGAINST DEFENDANT, AND DEFENDANT REPRESENTED BY MEMBERS 
OF THE SAME FIRM; IN THIS SITUATION AN INQUIRY TO ENSURE DEFENDANT IS AWARE OF ALL THE FACTS AND 

CONSENTS IS REQUIRED; MOTION TO VACATE CONVICTION SHOULD NOT HAVE BEEN DENIED WITHOUT A 
HEARING)/ATTORNEYS (CRIMINAL LAW, CODEFENDANT, WHO TESTIFIED AGAINST DEFENDANT, AND DEFENDANT 

REPRESENTED BY MEMBERS OF THE SAME FIRM; IN THIS SITUATION AN INQUIRY TO ENSURE DEFENDANT IS AWARE OF 
ALL THE FACTS AND CONSENTS IS REQUIRED; MOTION TO VACATE CONVICTION SHOULD NOT HAVE BEEN DENIED 

WITHOUT A HEARING)/VACATE CONVICTION, MOTION TO (CODEFENDANT, WHO TESTIFIED AGAINST DEFENDANT, AND 
DEFENDANT REPRESENTED BY MEMBERS OF THE SAME FIRM; IN THIS SITUATION AN INQUIRY TO ENSURE DEFENDANT 
IS AWARE OF ALL THE FACTS AND CONSENTS IS REQUIRED; MOTION TO VACATE CONVICTION SHOULD NOT HAVE BEEN 

DENIED WITHOUT A HEARING) 

  

CRIMINAL LAW, ATTORNEYS. 
  

CODEFENDANT, WHO TESTIFIED AGAINST DEFENDANT, AND DEFENDANT REPRESENTED 
BY MEMBERS OF THE SAME FIRM; IN THIS SITUATION AN INQUIRY TO ENSURE 

DEFENDANT IS AWARE OF ALL THE FACTS AND CONSENTS IS REQUIRED; MOTION TO 
VACATE CONVICTION SHOULD NOT HAVE BEEN DENIED WITHOUT A HEARING. 

  
The Fourth Department determined defendant's motion to vacate his conviction should not have been denied without a 
hearing. Defendant's codefendant, pursuant to a plea bargain, testified against the defendant. The attorney who 
represented the codefendant and defendant's counsel were members of the same law firm. This situation has the 
potential of depriving defendant of his right to effective counsel requiring an inquiry by the court to ensure defendant is 
aware of all the facts and consents: 
  

"Absent inquiry by the court and consent by the defendant, an attorney may not represent a criminal defendant in a 
trial at which a star prosecution witness is a codefendant whose plea bargain—including the promise to testify 
against defendant—was negotiated by a partner in the same firm. In these circumstances defendant is denied his 
right to effective assistance of counsel" ... . Thus, a defendant is denied effective assistance of counsel where a 
member of defense counsel's law firm represents a witness who testifies against defendant at trial unless the court 
conducts a "Gomberg inquiry to ascertain that the facts had been disclosed to defendant and that he [or she] had 
made a reasoned decision whether to proceed to trial with his [or her] attorney" ... . People v Jackson, 2016 NY 
Slip Op 03317, 4th Dept 4-29-16 

 

 
 
 
  
  

CRIMINAL LAW (DETECTIVE SHOULD NOT HAVE BEEN ALLOWED TO TESTIFY AS AN EXPERT ABOUT THE ROLES PLAYED 
BY THE PEOPLE OVERHEARD IN RECORDED PHONE CALLS IN THIS DRUG CONSPIRACY CASE, ERROR DEEMED 

HARMLESS HOWEVER)/EVIDENCE (CRIMINAL LAW, DETECTIVE SHOULD NOT HAVE BEEN ALLOWED TO TESTIFY AS AN 
EXPERT ABOUT THE ROLES PLAYED BY THE PEOPLE OVERHEARD IN RECORDED PHONE CALLS IN THIS DRUG 

CONSPIRACY CASE, ERROR DEEMED HARMLESS HOWEVER)/EXPERT OPINION (CRIMINAL LAW, DETECTIVE SHOULD NOT 
HAVE BEEN ALLOWED TO TESTIFY AS AN EXPERT ABOUT THE ROLES PLAYED BY THE PEOPLE OVERHEARD IN 

RECORDED PHONE CALLS IN THIS DRUG CONSPIRACY CASE, ERROR DEEMED HARMLESS HOWEVER) 

  
CRIMINAL LAW, EVIDENCE. 

  
DETECTIVE SHOULD NOT HAVE BEEN ALLOWED TO TESTIFY AS AN EXPERT ABOUT THE 

ROLES PLAYED BY THE PEOPLE OVERHEARD IN RECORDED PHONE CALLS IN THIS DRUG 
CONSPIRACY CASE, ERROR DEEMED HARMLESS HOWEVER. 

  
Although deemed harmless error in this drug conspiracy prosecution, the Second Department determined a detective 
should not have been allowed to testify (as an expert) about the alleged roles played by people overheard in recorded 
phone calls: 
  

It was proper to permit the detective to describe certain practices and define certain terms that have a "fixed 
meaning . . . within the narcotics world" ... . However, it was error to permit the prosecutor to elicit testimony as to 
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the roles played by the individuals overheard in the phone calls, and the relationships among them, for example, 
that several were "runners or workers" for the defendant or codefendant, and the meanings of certain "case-
specific" terms that he had discovered in the course of the investigation. As the Court of Appeals cautioned in 
People v Inoa, where, as here, "the trial court qualifie[s] a government agent, intimately involved in the investigation 
of the case and development of the prosecution, to testify as an expert," there is a danger that the agent will end up 
"testifying beyond any cognizable field of expertise as an apparently omniscient expositor of the facts of the case" 
(id. at 473), thereby usurping the role of the jury. Also improper was the testimony, elicited by the prosecutor from 
members of the surveillance teams who observed the defendant and his associates at the locations described in 
the phone calls, that what they witnessed was consistent with a drug transaction ... . Nevertheless, we find that the 
improperly admitted testimony was harmless, as the proof of the defendant's commission of the charged crimes 
was overwhelming, and there is "no significant probability that, but for the error, the verdict . . . would have been 
less adverse" ... . People v Melendez, 2016 NY Slip Op 02667, 2nd Dept 4-6-16 
  

  
 
 
 
  

 CRIMINAL LAW (ADMISSION OF PREJUDICIAL EVIDENCE UNRELATED TO THE CHARGED OFFENSES WAS REVERSIBLE 

ERROR)/EVIDENCE (CRIMINAL LAW, ADMISSION OF PREJUDICIAL EVIDENCE UNRELATED TO THE CHARGED OFFENSES 
WAS REVERSIBLE ERROR) 

  
CRIMINAL LAW, EVIDENCE. 

  
ADMISSION OF PREJUDICIAL EVIDENCE UNRELATED TO THE CHARGED OFFENSES WAS 

REVERSIBLE ERROR. 
  

The First Department, in a full-fledged opinion by Justice Richter, determined photographs depicting defendants making 
gang signs and holding a weapon, as well as Facebook messages sent by a defendant boasting about firing weapons 
should not have been admitted in this weapons possession trial. Neither the pictures nor the messages related to the 
weapon defendants' were alleged to have possessed, which was found on the backseat of a car. The prejudicial effect of 
the evidence outweighed its probative value: 
  

There was no evidence that the gun in the photographs had anything to do with the gun found in the car or with any 
other criminal activity. ... The mere fact that defendants were in possession of a different gun in the past is not 
probative of whether they knowingly possessed the weapon they were charged with possessing. Nor are the 
photographs probative of defendants' intent to unlawfully use the weapon found in the car. They merely show 
defendants displaying a gun, and do not depict any unlawful use of the weapon. * * * 
  
The People concede that [defendant] was not referring to the charged crime in [the Facebook] messages, but to an 
entirely different incident that occurred months later. Thus, these messages are far too attenuated to have any 
probative value as to [defendant's] knowledge of the gun found in the car or his intent to use that weapon on the 
day of the incident ... . People v Singleton, 2016 NY Slip Op 02945, 1st Dept 4-19-16 
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CRIMINAL LAW (PEOPLE DID NOT MEET THEIR BURDEN OF DEMONSTRATING A LACK OF UNDUE SUGGESTIVENESS IN 
THE PHOTO ARRAY AND LINE UP IDENTIFICATION PROCEDURES)/EVIDENCE (CRIMINAL LAW, PEOPLE DID NOT MEET 

THEIR BURDEN OF DEMONSTRATING A LACK OF UNDUE SUGGESTIVENESS IN THE PHOTO ARRAY AND LINE UP 
IDENTIFICATION PROCEDURES)/IDENTIFICATION (CRIMINAL LAW, PEOPLE DID NOT MEET THEIR BURDEN OF 
DEMONSTRATING A LACK OF UNDUE SUGGESTIVENESS IN THE PHOTO ARRAY AND LINE UP IDENTIFICATION 

PROCEDURES)/SUPPRESSION (CRIMINAL LAW, PEOPLE DID NOT MEET THEIR BURDEN OF DEMONSTRATING A LACK OF 
UNDUE SUGGESTIVENESS IN THE PHOTO ARRAY AND LINE UP IDENTIFICATION PROCEDURES)/WADE 

HEARING (CRIMINAL LAW, PEOPLE DID NOT MEET THEIR BURDEN OF DEMONSTRATING A LACK OF UNDUE 
SUGGESTIVENESS IN THE PHOTO ARRAY AND LINE UP IDENTIFICATION PROCEDURES) 

  

CRIMINAL LAW, EVIDENCE. 
  

PEOPLE DID NOT MEET THEIR BURDEN OF DEMONSTRATING A LACK OF UNDUE 
SUGGESTIVENESS IN THE PHOTO ARRAY AND LINE UP IDENTIFICATION PROCEDURES. 

  
The Second Department, over a substantial dissent, determined defendant's motion to suppress photo array and line up 
identification evidence should have been granted. The People did not meet their burden to demonstrate the lack of undue 
suggestiveness. The photo arrays were not preserved and certain detectives who participated in the photo array and line 
up identification were not called as witnesses at the Wade hearing: 
  

At the suppression hearing, [detective] McDermott testified that he did not preserve the photo arrays viewed by 
[witness] Seeram because the computer that displayed those arrays was not attached to a printer. He stated that 
after Seeram identified the defendant from a photo array, McDermott used another computer to print out a single 
photograph of the defendant using the defendant's NYSID number, and then showed that photogaph to Seeram. It 
cannot be said that this testimony was sufficient to dispel any inference of suggestiveness. McDermott did not 
explain why he did not attach a printer to the computer Seeram was using, or why he did not attempt to reconstruct 
the photo array (see id.). Moreover, the single photograph was not signed by Seeram, and was dated January 9, 
2006, the day following Seerem's photographic identification procedure. 

  
Further, the People failed to produce the detective who conducted [witness] Clyne's photographic identification 
procedure, or the detective who conducted Seeram's lineup identification procedure. Contrary to our dissenting 
colleague's determination, McDermott did not conduct either of those procedures, and, therefore, could not provide 
competent evidence as to the circumstances thereof and what, if anything, transpired during those identification 
procedures... . People v McDonald, 2016 NY Slip Op 03017, 2nd Dept 4-20-16 
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 CRIMINAL LAW (DEFENDANT RAISED SUBSTANTIVE FACTUAL DISPUTES ABOUT THE EFFICACY AND LEGALITY OF 

METHODS USED BY THE POLICE TO IDENTIFY HIS IP ADDRESS AND THE CONTENTS OF HIS COMPUTER, SUPPRESSION 
HEARING WAS REQUIRED)/EVIDENCE (CRIMINAL LAW, SUPPRESSION, DEFENDANT RAISED SUBSTANTIVE FACTUAL 

DISPUTES ABOUT THE EFFICACY AND LEGALITY OF METHODS USED BY THE POLICE TO IDENTIFY HIS IP ADDRESS AND 
THE CONTENTS OF HIS COMPUTER, SUPPRESSION HEARING WAS REQUIRED)/SUPPRESSION (CRIMINAL LAW, 

DEFENDANT RAISED SUBSTANTIVE FACTUAL DISPUTES ABOUT THE EFFICACY AND LEGALITY OF METHODS USED BY 
THE POLICE TO IDENTIFY HIS IP ADDRESS AND THE CONTENTS OF HIS COMPUTER, SUPPRESSION HEARING WAS 

REQUIRED)/SEARCH AND SEIZURE (CRIMINAL LAW, DEFENDANT RAISED SUBSTANTIVE FACTUAL DISPUTES ABOUT THE 
EFFICACY AND LEGALITY OF METHODS USED BY THE POLICE TO IDENTIFY HIS IP ADDRESS AND THE CONTENTS OF HIS 
COMPUTER, SUPPRESSION HEARING WAS REQUIRED)/COMPUTERS (CRIMINAL LAW, DEFENDANT RAISED SUBSTANTIVE 

FACTUAL DISPUTES ABOUT THE EFFICACY AND LEGALITY OF METHODS USED BY THE POLICE TO IDENTIFY HIS IP 
ADDRESS AND THE CONTENTS OF HIS COMPUTER, SUPPRESSION HEARING WAS REQUIRED)/CHILD 

PORNOGRAPHY (DEFENDANT RAISED SUBSTANTIVE FACTUAL DISPUTES ABOUT THE EFFICACY AND LEGALITY OF 
METHODS USED BY THE POLICE TO IDENTIFY HIS IP ADDRESS AND THE CONTENTS OF HIS COMPUTER, SUPPRESSION 

HEARING WAS REQUIRED) 

  
  

CRIMINAL LAW, EVIDENCE. 
  

DEFENDANT RAISED SUBSTANTIVE FACTUAL DISPUTES ABOUT THE EFFICACY AND 
LEGALITY OF METHODS USED BY THE POLICE TO IDENTIFY HIS IP ADDRESS AND THE 

CONTENTS OF HIS COMPUTER, SUPPRESSION HEARING WAS REQUIRED. 
  

The Second Department, in this child pornography case, determined Supreme Court should not have denied defendant's 
motion to suppress evidence seized from his computer without a hearing. The defense motion papers raised substantive 
factual disputes concerning the efficacy and legality of methods and software used by the police to identify defendant's IP 
address and the contents of defendant's computer, issues which can only be resolved by a hearing: 
  

In determining a motion to suppress evidence, the court "is required to grant a hearing if the defendant raise[s] a 
factual dispute on a material point which must be resolved before the court can decide the legal issue' of whether 
evidence was obtained in a constitutionally permissible manner" ... . "[T]he sufficiency of [a] defendant's factual 
allegations should be evaluated by (1) the face of the pleadings, (2) assessed in conjunction with the context of the 
motion, and (3) defendant's access to information" ... . 

  
In his omnibus motion, the defendant contended that the search warrant was not supported by probable cause. 
The defendant's motion included detailed factual allegations regarding the functioning of peer-to-peer networks 
and, based on these assertions, challenged the detective's contention in the warrant application that he was able to 
identify child pornography files that actually existed on the defendant's computer. In his separate suppression 
motion, the defendant raised a factual dispute, inter alia, as to whether the use of certain software or other activity 
by the investigating detective prior to securing the warrant constituted a search of his computer. People v 
Worrell, 2016 NY Slip Op 03206, 2nd Dept 4-27-16 
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CRIMINAL LAW (IF THE SORA COURT'S RELIANCE ON THE VICTIM'S GRAND JURY TESTIMONY, WHICH WAS NOT 
DISCLOSED TO THE DEFENDANT, WAS ERROR, UNDER THE FACTS, IT WAS HARMLESS ERROR)/EVIDENCE (SEX 

OFFENDER REGISTRATION ACT, F THE SORA COURT'S RELIANCE ON THE VICTIM'S GRAND JURY TESTIMONY, WHICH 
WAS NOT DISCLOSED TO THE DEFENDANT, WAS ERROR, UNDER THE FACTS, IT WAS HARMLESS ERROR)/SORA (IF THE 

SORA COURT'S RELIANCE ON THE VICTIM'S GRAND JURY TESTIMONY, WHICH WAS NOT DISCLOSED TO THE DEFENDANT, 
WAS ERROR, UNDER THE FACTS, IT WAS HARMLESS ERROR) 

  

CRIMINAL LAW, EVIDENCE, SEX OFFENDER REGISTRATION ACT (SORA) 
  

IF THE SORA COURT'S RELIANCE ON THE VICTIM'S GRAND JURY TESTIMONY, WHICH WAS 
NOT DISCLOSED TO THE DEFENDANT, WAS ERROR, UNDER THE FACTS, IT WAS 

HARMLESS ERROR. 
  

The Second Department, over an extensive dissent, determined the SORA court's reliance on the victim's grand jury 
testimony, which was not provided to defense counsel, did not deprive defendant of due process of law. 20 points were 
assessed based upon the victim's helplessness. At the grand jury, the victim testified she was asleep (i.e., helpless) when 
the abuse began. Because evidence disclosed to the defendant amply notified defendant of the victim's claim to have 
been asleep, any error in relying on the undisclosed grand jury minutes was harmless: 
  

The Court of Appeals was recently presented with the issue of whether a defendant's due process rights were 
violated when the hearing court relied, in part, upon grand jury minutes that were not disclosed to the defense in 
reaching the defendant's SORA risk level determination (see People v Baxin, 26 NY3d 6). The Court found that 
"[g]iven that [the] defendant is entitled to broad discovery of the evidence that is used against him in order to be 
able to defend himself . . . the failure to disclose the grand jury minutes was a due process violation" ... . 
Significantly, the Court concluded that, given the overwhelming evidence which was disclosed to the defendant in 
support of the same risk factor, the error was harmless ... . It further recognized that "[t]his is not to say that grand 
jury minutes must be disclosed to the defendant in every SORA proceeding as a matter of course. It remains within 
the hearing court's discretion to limit the release of such minutes" ... . 

  
Guided by these principles, even assuming that the defendant should have had disclosure of the subject grand jury 
minutes, as in Baxin, any error in failing to disclose them was harmless. There was overwhelming, unchallenged 
evidence, which provided the requisite clear and convincing evidence supporting the assessment of 20 points 
... . The record on appeal reveals that the defendant was amply notified through statements contained in the case 
summary, the presentence report, and other disclosed evidence of the victim's version of the facts and, specifically, 
her account that she was asleep when the abuse began. Indeed, defense counsel specifically challenged the 
assessment of points for physical helplessness based upon the victim's account of being asleep when the sexual 
abuse began. The portion of the victim's grand jury testimony relied upon by the SORA Court, namely, that the 
victim was asleep at the beginning of the incident, is the exact account contained in the case summary, which was 
fully disclosed to the defendant. Under these circumstances, the victim's grand jury testimony was cumulative to 
the disclosed evidence ... . People v Wells, 2016 NY Slip Op 02978, 2nd Dept 4-20-16 
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 CRIMINAL LAW (PRISONER CONVICTED OF A CRIME COMMITTED WHEN HE WAS SIXTEEN AND SUBJECT TO A LIFE 

SENTENCE IS CONSITUTIONALLY ENTITLED TO A PAROLE HEARING WHICH TAKES HIS YOUTH AT THE TIME OF THE 
OFFENSE INTO ACCOUNT)/PAROLE (PRISONER CONVICTED OF A CRIME COMMITTED WHEN HE WAS SIXTEEN AND 

SUBJECT TO A LIFE SENTENCE IS CONSITUTIONALLY ENTITLED TO A PAROLE HEARING WHICH TAKES HIS YOUTH AT THE 
TIME OF THE OFFENSE INTO ACCOUNT)/CRUEL AND UNUSUAL PUNISHMENT (PRISONER CONVICTED OF A CRIME 

COMMITTED WHEN HE WAS SIXTEEN AND SUBJECT TO A LIFE SENTENCE IS CONSITUTIONALLY ENTITLED TO A PAROLE 
HEARING WHICH TAKES HIS YOUTH AT THE TIME OF THE OFFENSE INTO ACCOUNT) 

  

CRIMINAL LAW, PAROLE. 
  

PRISONER CONVICTED OF A CRIME COMMITTED WHEN HE WAS SIXTEEN AND SUBJECT 
TO A LIFE SENTENCE IS CONSTITUTIONALLY ENTITLED TO A PAROLE HEARING WHICH 

TAKES HIS YOUTH AT THE TIME OF THE OFFENSE INTO ACCOUNT. 
  

The Third Department, in a full-fledged opinion by Justice McCarthy, over a concurrence and a two-justice partial dissent, 
determined petitioner was entitled to a de novo parole hearing in which his age at the time of the offense (16) is taken into 
account. Claimant was convicted of strangling his 14-year-old girlfriend and was sentenced to 22 years to life. Since 
serving 22 years in 2000, claimant, now 54, has been denied parole nine times. The Third Department ruled that the 
Eighth Amendment protection against cruel and unusual punishment required that the parole board consider petitioner's 
youth at the time of the offense, noting that claimant has a right not to be punished with a life sentence if the crime reflects 
transient immaturity: 
  

The [Parole] Board, as the entity charged with determining whether petitioner will serve a life sentence, was 
required to consider the significance of petitioner's youth and its attendant circumstances at the time of the 
commission of the crime before making a parole determination. That consideration is the minimal procedural 
requirement necessary to ensure the substantive Eighth Amendment protections set forth in Graham v Florida (560 
US 48 [2010]), Miller v Alabama (___ US ___, 132 S Ct 2455 [2012]) and Montgomery v Louisiana (___ US ___, 
136 S Ct 718 [2016]). * * * 
  
... [T]he Supreme Court of the United States held in Miller v Alabama (supra) that mandatory sentences of life 
without the possibility of parole for juvenile homicide offenders violate the Eighth Amendment's prohibition on cruel 
and unusual punishment (id. at 2460). As that Court has since clarified, a substantive rule announced in Miller is 
"that life without parole is an excessive sentence for children whose crimes reflect transient immaturity" 
(Montgomery v Louisiana, 136 S Ct at 735). The Court considered this guarantee in the context of the sentencing 
stage, and it found that the "procedural requirement necessary to implement [this] substantive guarantee" is "a 
hearing where youth and its attendant characteristics are considered" for the purpose of "separat[ing] those 
juveniles who may be sentenced to life without parole from those who may not" ... . * * * 
  
A parole board is no more entitled to subject an offender to the penalty of life in prison in contravention of this rule 
than is a legislature or a sentencing court. Matter of Hawkins v New York State Dept. of Corr. & Community 
Supervision, 2016 NY Slip Op 03236, 3rd Dept 4-28-16 

 
 
 
 
 
 

CRIMINAL LAW (HOLDING SORA HEARING IN DEFENDANT'S ABSENCE VIOLATED DUE PROCESS)/SEX OFFENDER 
REGISTRATION ACT [SORA] (HOLDING SORA HEARING IN DEFENDANT'S ABSENCE VIOLATED DUE PROCESS) 

  
CRIMINAL LAW, SEX OFFENDER REGISTRATION ACT (SORA) 

  
HOLDING SORA HEARING IN DEFENDANT'S ABSENCE VIOLATED DUE PROCESS. 

  
The Fourth Department determined defendant's presence is required at a Sex Offender Registration Act (SORA) hearing 
to determine defendant's risk level: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03236.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03236.htm
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A sex offender has a due process right to be present at a SORA hearing ... , and the court "violated the due 
process rights of defendant when it held the SORA hearing in his absence without verifying that he had received 
the letter notifying him of the date of the hearing and his right to be present" ... . We are thus constrained to reverse 
the order and remit the matter to Supreme Court for a new hearing and sexually violent offender determination in 
compliance with Correction Law § 168-n (3). People v Encarnacion, 2016 NY Slip Op 03369, 4th Dept 4-29-16 

  
  

 
 
 
 
 
 

CRIMINAL LAW (EXCLUSIONARY LANGUAGE IN HARASSMENT STATUTE NEED NOT BE AFFIRMATIVELY PLED IN THE 
CHARGING DOCUMENT; THE EXCLUSIONS ARE PROVISOS WHICH CAN BE RAISED AS 

DEFENSES)/HARASSMENT (EXCLUSIONARY LANGUAGE IN HARASSMENT STATUTE NEED NOT BE AFFIRMATIVELY PLED IN 
THE CHARGING DOCUMENT; THE EXCLUSIONS ARE PROVISOS WHICH CAN BE RAISED AS DEFENSES)/EXCEPTIONS, 

STATUTES (EXCLUSIONARY LANGUAGE IN HARASSMENT STATUTE NEED NOT BE AFFIRMATIVELY PLED IN THE 
CHARGING DOCUMENT; THE EXCLUSIONS ARE PROVISOS WHICH CAN BE RAISED AS DEFENSES, NOT EXCEPTIONS 

WHICH MUST BE PLED AND NEGATED)/PROVISOS (EXCLUSIONARY LANGUAGE IN HARASSMENT STATUTE NEED NOT BE 
AFFIRMATIVELY PLED IN THE CHARGING DOCUMENT; THE EXCLUSIONS ARE PROVISOS WHICH CAN BE RAISED AS 
DEFENSES, NOT EXCEPTIONS WHICH MUST BE PLED AND NEGATED)/STATUTES (CRIMINAL LAW, EXCLUSIONARY 
LANGUAGE IN HARASSMENT STATUTE NEED NOT BE AFFIRMATIVELY PLED IN THE CHARGING DOCUMENT; THE 

EXCLUSIONS ARE PROVISOS WHICH CAN BE RAISED AS DEFENSES, NOT EXCEPTIONS WHICH MUST BE PLED AND 
NEGATED) 

  
CRIMINAL LAW, STATUTES. 

  
EXCLUSIONARY LANGUAGE IN HARASSMENT STATUTE NEED NOT BE PLED AND 

NEGATED IN THE CHARGING DOCUMENT; THE EXCLUSIONS ARE PROVISOS WHICH CAN 
BE RAISED AS DEFENSES. 

  
The Third Department, in the context of a family offense, determined the portions of the second degree harassment 
statute which state the subdivision does not apply "to activities regulated by the national labor relations act, as amended, 
the railway labor act, as amended, or the federal employment labor management act, as amended" (Penal Law § 
240.26...)" were "provisos." The respondent argued that the labor and railroad provisions in the statute were "exceptions" 
which must be affirmatively pled and negated in the charging document. The Third Department found the provisions were 
"provisos" which can be asserted as defenses, but which do not have to be pled: 
  

"The general rule regarding statutory crimes is that 'exceptions must be negatived by the prosecution and provisos 
utilized as a matter of defense'" ... . In attempting to distinguish between exceptions and provisos, courts will look to 
whether the defining statute "contains as part of its enacting clause an exception to the effect that under certain 
circumstances the offense is not to be considered as having been committed" ... , in which case a true exception 
generally will be found, or whether the exception arises either by way of a statutory amendment or reference to a 
statute outside of the Penal Law, in which case the exception generally will be regarded as a proviso ... . 

  
As originally enacted, Penal Law § 240.26 did not contain the exclusionary language at issue; such language was 
added when the statute was amended in 1994 (see L 1994, ch 109, § 1) to "clarif[y] that activities protected by 
certain federal labor statutes are not included within the definition of harassment" (Governor's Approval Mem, Bill 
Jacket, L 1994, ch 109, at 7). Further, as a review of the statute itself makes clear, application of the exclusionary 
language requires reference to numerous federal statutes outside of the Penal Law. Under these circumstances, 
the language excluding certain labor activities or disputes from the definition of harassment in the second degree 
"is more accurately construed as a proviso, which may be raised as a defense [by the charged party], rather than 
an exception, which must be [affirmatively] pleaded" and negated by the charging party ... . Matter of Rogers v 
Phillips, 2016 NY Slip Op 02687, 3rd Dept 4-7-16 
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DEBTOR-CREDITOR 
 

 
 

DEBTOR-CREDITOR (CITIBANK NOT ENTITLED TO SUMMARY JUDGMENT UNDER AN ACCOUNT STATED THEORY FOR A 
CREDIT CARD DEBT)/ACCOUNT STATED (CITIBANK NOT ENTITLED TO SUMMARY JUDGMENT UNDER AN ACCOUNT 

STATED THEORY FOR A CREDIT CARD DEBT)/CREDIT CARD DEBT (CITIBANK NOT ENTITLED TO SUMMARY JUDGMENT 
UNDER AN ACCOUNT STATED THEORY FOR A CREDIT CARD DEBT) 

  
DEBTOR-CREDITOR, ACCOUNT STATED. 

  
CITIBANK NOT ENTITLED TO SUMMARY JUDGMENT UNDER AN ACCOUNT STATED THEORY 

TO COLLECT A CREDIT CARD DEBT. 
  

The Second Department determined plaintiff bank (Citibank) was not entitled to summary judgment on its account stated 
cause of action. Defendant's credit card balance increased substantially every month when he failed to pay, The bank 
increased the interest rate from 3.99 and 6.99% to 29.99%. Between May and November, the credit card balance 
increased from under $24,000 to over $27,000. Defendant made a $75 payment at some point: 
  

Citibank ... failed to establish its prima facie entitlement to judgment as a matter of law on its cause of action for 
recovery on an account stated. An account stated is an agreement between parties, based upon their prior 
transactions, with respect to the correctness of the account items and the specific balance due ... . Although an 
account stated may be based on an express agreement between the parties as to the amount due, an agreement 
may be implied where a defendant retains bills without objecting to them within a reasonable period of time, or 
makes partial payment on the account ... . The "agreement" at the core of an account stated is independent of the 
underlying obligation between the parties ... . Here ... Citibank alleged an account stated of $26,985.85. In support 
of its motion, Citibank submitted proof that it mailed regular monthly statements to the defendant through October 
7, 2009. 

  
Citibank failed, however, to establish that the defendant retained this final monthly statement without objecting to 
the "total new balance" contained on the statement within a reasonable time. In her affidavit, the Citibank employee 
averred that the "attached Account Statement does not reflect any outstanding disputes on the account." However, 
the fact that the final statement did not reflect a protest does not prove that the defendant did not dispute the 
statement, since any protest would necessarily come after the statement was received by the defendant. Moreover, 
the record does not establish when the defendant sent a partial payment of $75, and, in any event, that payment 
was so small in relation to the alleged amount due that it does not give rise, prima facie, to an inference of assent 
to the total amount alleged to be due ... . Citibank (South Dakota), N.A. v Abraham, 2016 NY Slip Op 03133, 
2nd Dept 4-27-16 
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DEBTOR-CREDITOR (ACKNOWLEDGING DEBT IN BANKRUPTCY PLAN RENEWED THE STATUTE OF LIMITATIONS WHICH 
STARTED TO RUN UPON GRANT OF DISCHARGE IN BANKRUPTCY)/BANKRUPTCY (ACKNOWLEDGING DEBT IN 

BANKRUPTCY PLAN RENEWED THE STATUTE OF LIMITATIONS WHICH STARTED TO RUN UPON GRANT OF DISCHARGE IN 
BANKRUPTCY)/CIVIL PROCEDURE (ACKNOWLEDGING DEBT IN BANKRUPTCY PLAN RENEWED THE STATUTE OF 

LIMITATIONS WHICH STARTED TO RUN UPON GRANT OF DISCHARGE IN BANKRUPTCY) 

  
DEBTOR-CREDITOR, BANKRUPTCY, CIVIL PROCEDURE. 

  
ACKNOWLEDGING DEBT IN BANKRUPTCY PLAN RENEWED THE STATUTE OF LIMITATIONS 

WHICH STARTED TO RUN UPON GRANT OF DISCHARGE IN BANKRUPTCY. 
  

The Second Department determined the statute of limitations re: a default on a note secured by a mortgage was renewed 
when defendant (Raudkivi) acknowledged the debt in his bankruptcy plan. The statute therefore began to run when 
defendant was granted a discharge in bankruptcy, which occurred less than six years before suit was brought: 
  

Raudkivi's Chapter 13 bankruptcy plan, in which he acknowledged the mortgage debt and promised to repay it, 
renewed the limitations period (see General Obligations Law § 17-105[1]...). The automatic bankruptcy stay, which 
was in effect when Raudkivi executed his Chapter 13 bankruptcy plan, tolled the renewed limitations period (see 
CPLR 204[a]...), so the renewed limitations period did not begin to run until Raudkivi was granted his discharge in 
bankruptcy in October of 2006 (see 11 USC § 362[c][2][C]). Since this action was commenced less than six years 
later, in July of 2012, this action is not time-barred. PSP-NC, LLC v Raudkivi, 2016 NY Slip Op 02632, 2nd Dept 
4-6-16 

  
  

 

DEFAMATION 
 

 
DEFAMATION (E-MAILS CONSTITUTED NONACTIONABLE OPINION AND POSTED FLYERS PROTECTED BY COMMON 

INTEREST PRIVILEGE)/PRIVILEGE (DEFAMATION, POSTED FLYERS PROTECTED BY COMMON INTEREST 
PRIVILEGE)/COMMON INTEREST PRIVILEGE (DEFAMATION, POSTED FLYERS PROTECTED BY COMMON INTEREST 

PRIVILEGE) 

  
DEFAMATION. 

  
E-MAILS CONSTITUTED NONACTIONABLE OPINION AND POSTED FLYERS PROTECTED BY 

COMMON INTEREST PRIVILEGE. 
  

  
The Second Department, reversing Supreme Court, determined the defendant residential cooperative members and 
board were entitled to summary judgment in this defamation action. E-mails concerning plaintiff's behavior and 
performance on the board were nonactionable expressions of opinion. A flyer indicating which shareholders were alleged 
to be in arrears was protected by the "common interest" qualified privilege: 
  

"Expressions of an opinion, false or not, libelous or not, are constitutionally protected and may not be the subject of 
private damage actions'" ... . "The issue of distinguishing between actionable fact and non-actionable opinion is a 
question of law for the court" ... . Here, the statements contained in the two emails alleged to be defamatory 
amounted to subjective characterizations of the plaintiff's behavior and an evaluation of her performance as a 
member of the Board, and thus constituted non-actionable expressions of opinion ... . Accordingly, the email 
statements cannot serve as a basis for the imposition of liability. 

  
The defendants further demonstrated that the challenged statements set forth in the "Shareholders In Arrears" 
flyers posted in the building lobby, which listed the apartment numbers of shareholders who allegedly owed arrears 
and the amount of those arrears, were protected by the qualified common-interest privilege ... . Although a qualified 
privilege may be lost by proof that the defendant acted out of malice ..., in opposition to the defendants' motion, the 
plaintiff failed to raise a triable issue of fact as to whether the challenged statements in the flyers were motivated 
solely by malice ... . Galanova v Safir, 2016 NY Slip Op 02617, 2nd Dept 4-6-16 
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ENVIRONMENTAL LAW 
  

 ENVIRONMENTAL LAW (ORGANIZATION HAD STANDING TO CONTEST HARDSHIP WAIVER GRANTED TO MINE IN CORE 

PRESERVATION AREA)/STANDING (ENVIRONMENTAL LAW, ORGANIZATION HAD STANDING TO CONTEST HARDSHIP 
WAIVER GRANTED TO MINE IN CORE PRESERVATION AREA) 

  

ENVIRONMENTAL LAW. 
  

ORGANIZATION HAD STANDING TO CONTEST HARDSHIP WAIVER GRANTED TO MINE IN 
CORE PRESERVATION AREA. 

  
The Second Department found that petitioner Richard Amper, director of the Long Island Pine Barrens Society, Inc., had 
standing, in his individual and representative capacities, to contest a hardship waiver granted to respondent, 
Westhampton, which operated a sand and gravel mine within a "core preservation area." The Second Department found 
that the waiver was properly granted, but further found the petition should not have been denied on the standing 
issue. With respect to standing, the court explained: 
  

An association or organization has standing when "one or more of its members would have standing to sue," "the 
interests it asserts are germane to its purposes," and "neither the asserted claim nor the appropriate relief requires 
the participation of the individual members" ... . Here, the petitioners established that Amper, in both his individual 
and professional capacities, uses and enjoys the Pine Barrens to a greater degree than most other members of the 
public. Further, the petitioners established that the threatened injury to Amper caused by development within the 
core preservation area of the Central Pine Barrens falls within the zone of interests sought to be protected by the 
Long Island Pine Barrens Protection Act of 1993 ... . Thus, Amper has standing to sue individually, and his standing 
satisfied the first prong of the test for the Society's organizational standing. The Society meets the second and third 
prongs of the organizational standing test, namely, that its interests in the instant proceeding are germane to its 
purposes, and that neither the asserted claim nor the appropriate relief requires the participation of the individual 
members ... . Therefore, the Society also has standing to challenge the Commission's determination ... . Matter of 
Long Is. Pine Barrens Socy., Inc. v Central Pine Barrens Joint Planning & Policy Commn., 2016 NY Slip Op 
02997 

  
 
 
 
 
 

ENVIRONMENTAL LAW (VILLAGE BOARD OF TRUSTEES DID NOT FAIL TO STRICTLY COMPLY WITH THE STATE 
ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA))/ZONING (VILLAGE BOARD OF TRUSTEES DID NOT FAIL TO STRICTLY 

COMPLY WITH THE STATE ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA))/STATE ENVIRONMENTAL QUALITY REVIEW 
ACT (VILLAGE BOARD OF TRUSTEES DID NOT FAIL TO STRICTLY COMPLY WITH THE STATE ENVIRONMENTAL QUALITY 

REVIEW ACT (SEQRA)) 
  

ENVIRONMENTAL LAW, ZONING. 
  

VILLAGE BOARD OF TRUSTEES DID NOT FAIL TO STRICTLY COMPLY WITH THE STATE 
ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA). 

  
The Second Department, reversing Supreme Court, determined the village comprehensive plan and zoning amendments 
should not have been annulled on the ground the board of trustees failed to strictly comply with the State Environmental 
Quality Review Act (SEQRA): 
  

"SEQRA mandates literal compliance with its procedural requirements and substantial compliance is insufficient to 
discharge the responsibility of the agency under the act" ... . As relevant here, 6 NYCRR 617.6(a)(4) permits an 
agency to waive the requirement for an environmental assessment form (hereinafter EAF) if a draft environmental 
impact statement is prepared or submitted. In this case, such a draft environmental impact statement was 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02997.htm
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prepared. Thus, the failure to prepare an EAF did not amount to a failure to literally comply with SEQRA's 
procedural requirements. * * * 

  
... [T]he Board of Trustees satisfied SEQRA's substantive requirements. In particular, the Board of Trustees 
adequately analyzed a reasonable range of alternatives ... . Accordingly, the Supreme Court should have denied so 
much of the petition/complaint as sought to annul the Comprehensive Plan and the Zoning Amendments on the 
ground that the Board of Trustees failed to strictly comply with the substantive requirements of SEQRA ... . Matter 
of Village of Kiryas Joel, N.Y. v Village of Woodbury, N.Y., 2016 NY Slip Op 03005, 2nd Dept 4-20-16 

  
 
 
 
 
 

ENVIRONMENTAL LAW (STATE WATER RESOURCES LAW DID NOT PREEMPT ZONING BOARD'S REQUIRING TOWN 
APPROVAL BEFORE WATER CAN BE EXTRACTED FOR COMMERCIAL PURPOSES)/ZONING (STATE WATER RESOURCES 

LAW DID NOT PREEMPT ZONING BOARD'S REQUIRING TOWN APPROVAL BEFORE WATER CAN BE EXTRACTED FOR 
COMMERCIAL PURPOSES)/WATER (STATE WATER RESOURCES LAW DID NOT PREEMPT ZONING BOARD'S 

REQUIRING TOWN APPROVAL BEFORE WATER CAN BE EXTRACTED FOR COMMERCIAL PURPOSES) 
  

ENVIRONMENTAL LAW, ZONING. 
  

STATE WATER RESOURCES LAW DID NOT PREEMPT ZONING BOARD'S REQUIRING TOWN 
APPROVAL BEFORE WATER CAN BE EXTRACTED FOR COMMERCIAL PURPOSES. 

  
The Fourth Department determined the state Water Resources Law, which governs the extraction of groundwater, did not 
preempt the town zoning board's special-permit condition requiring town approval before water can be extracted for 
commercial purposes. Petitioner sought to build a pipeline to carry water from under petitioner's land to another town 
where the water would be sold. Petitioner argued the Water Resources Law preempted the town from requiring approval 
for commercial use of the extracted water. The Fourth Department held that the town's power to regulate the use of land, 
here requiring permission before water can be extracted for commercial purposes, was not limited by the Water 
Resources Law: 
  

... [T]he Water Resources Law (ECL article 15, et seq.) does not preempt local zoning laws concerning land use. 
Instead, the Water Resources Law preempts only those local laws that attempt "to regulate withdrawals of 
groundwater," which "includes all surface and underground water within the state's territorial limits" ... . The Water 
Resources Law does not preempt the authority of local governments to "regulate the use of land through the 
enactment of zoning laws" ... . * * * ... [T]he statute regulates how a natural resource may be extracted but does not 
regulate where in the Town such extraction may occur. Matter of Smoke v Planning Bd. of Town of Greig, 2016 
NY Slip Op 03322, 4th Dept 4-29-16 

 
 

EVIDENCE 
 

EVIDENCE (IMPROPER IMPEACHMENT REQUIRED NEW TRIAL)/IMPEACHMENT (CIVIL TRIAL, IMPROPER IMPEACHMENT 
REQUIRED NEW TRIAL) 

  

EVIDENCE. 
  

IMPROPER IMPEACHMENT REQUIRED NEW TRIAL. 
  

The Fourth Department ordered a new trial in a personal injury action because defense counsel violated rules of evidence 
re: impeachment with collateral matters. Defense counsel improperly introduced evidence of plaintiff's drug test results 
and improperly informed the jury of prior lawsuits brought by plaintiff: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03005.htm
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It is well settled that a cross-examiner at trial is "bound by the answers of the witness to questions on collateral 
matters inquired into solely to affect credibility" ... , and extrinsic evidence cannot be used to impeach a witness's 
credibility after the witness has provided an answer with which the cross-examiner is unsatisfied ... . Here, defense 
counsel asked plaintiff during cross-examination whether she had failed an employment-related drug test, a 
collateral issue relevant only to plaintiff's credibility. In response, plaintiff testified that the test result was a "false 
positive" that was proved false upon retesting. Defense counsel then violated the collateral evidence rule when she 
not only referred to a lack of evidence supporting plaintiff's assertion, but introduced the drug test result in evidence 
in an attempt to impeach plaintiff's credibility ... . 

  
The impact of that improper conduct was compounded when defense counsel thereafter questioned defendant's 
medical expert, over plaintiff's objection, about "drug use history" notations in plaintiff's medical records that, 
according to the expert, raised questions as to plaintiff's "credibility." * * * 
  
Finally, despite the court's pretrial ruling precluding defendants from questioning plaintiff about a personal injury 
claim she had filed in connection with a prior accident, defense counsel, over objection, asked plaintiff if she had 
been involved in any "legal action" related to her "neck and/or back condition." Because evidence of prior accidents 
and lawsuits related thereto "may not [be used to] . . . demonstrate that plaintiff is litigious and therefore unworthy 
of belief" ... , it was error for the court to allow that questioning. In our view, the improper attacks on plaintiff's 
credibility, viewed as a whole, denied plaintiff a fair trial. Dunn v Garrett, 2016 NY Slip Op 03283, 4th Dept 4-29-
16 

 
 

FAMILY LAW 
 

FAMILY LAW (SAME-SEX SPOUSE OF BIOLOGICAL MOTHER HAD STANDING TO SEEK VISITATION WITH CHILDREN 
CONCEIVED BY ARTIFICIAL INSEMINATION; CALIFORNIA MARRIAGE RECOGNIZED UNDER PRINCIPLES OF COMITY)/SAME-

SEX MARRIAGE (SAME-SEX SPOUSE OF BIOLOGICAL MOTHER HAD STANDING TO SEEK VISITATION WITH CHILDREN 
CONCEIVED BY ARTIFICIAL INSEMINATION; CALIFORNIA MARRIAGE RECOGNIZED UNDER PRINCIPLES OF 

COMITY)/COMITY (SAME-SEX SPOUSE OF BIOLOGICAL MOTHER HAD STANDING TO SEEK VISITATION WITH CHILDREN 
CONCEIVED BY ARTIFICIAL INSEMINATION; CALIFORNIA MARRIAGE RECOGNIZED UNDER PRINCIPLES OF 

COMITY)/VISITATION  (SAME-SEX SPOUSE OF BIOLOGICAL MOTHER HAD STANDING TO SEEK VISITATION WITH CHILDREN 
CONCEIVED BY ARTIFICIAL INSEMINATION; CALIFORNIA MARRIAGE RECOGNIZED UNDER PRINCIPLES OF COMITY) 

  
FAMILY LAW. 

  
SAME-SEX SPOUSE OF BIOLOGICAL MOTHER HAD STANDING TO SEEK VISITATION WITH 

CHILDREN CONCEIVED BY ARTIFICIAL INSEMINATION; CALIFORNIA MARRIAGE 
RECOGNIZED UNDER PRINCIPLES OF COMITY. 

  
The Second Department, in a full-fledged opinion by Justice Roman, affirming Family Court, determined one of the parties 
to a California same-sex marriage, Kelly S., had standing to seek visitation with the couple's children, now in New York 
with the birth mother, Farah M., notwithstanding the parties' failure to comply with California's artificial insemination law. 
The two children named in the visitation proceedings were conceived by artificial insemination performed in the home by 
the mother, Farah M. All three of the couple's children were fathered by the same sperm donor, a friend who maintained a 
relationship with the children. The Second Department held that Kelly S., who moved to Arizona after the 
couple separated, under principles of comity, had standing to bring an action for visitation in New York: 
  

Here, the parties first entered into a registered domestic partnership in California in 2004, prior to the birth of Z.S., 
and thus, Kelly S. was the presumed parent of Z.S. by virtue of the parties' status as registered domestic partners 
(see Cal Fam Code §§ 297.5[d]; 7611[a]). Moreover, Kelly S. gave her consent to be named as a parent on the 
birth certificate of Z.S., and the parties were later married in California in August 2008, making Kelly S. the 
presumed parent of Z.S. pursuant to California Family Code § 7611(c)(1). After the parties' marriage, the child E.S. 
was born. Thus, Kelly S. is presumed to be the natural parent of E.S. by virtue of the parties' marriage pursuant to 
California Family Code § 7611(a). Furthermore, the Family Court, as a matter of comity, properly recognized Kelly 
S. as the parent of the subject children under New York law ... . Matter of S. v Farah M., 2016 NY Slip Op 02676, 
2nd Dept 4-6-16 

  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03283.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03283.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02676.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02676.htm


 

 41 

 FAMILY LAW (MAINTENANCE, DISTRIBUTIVE SHARE, AWARDING WIFE A DISTRIBUTIVE SHARE OF HUSBAND'S MEDICAL 

PRACTICE AND DETERMINING HUSBAND'S MAINTENANCE OBLIGATION BASED UPON INCOME FROM THE PRACTICE DID 
NOT CONSTITUTE DOUBLE-COUNTING)/MAINTENANCE (AWARDING WIFE A DISTRIBUTIVE SHARE OF HUSBAND'S MEDICAL 

PRACTICE AND DETERMINING HUSBAND'S MAINTENANCE OBLIGATION BASED UPON INCOME FROM THE PRACTICE DID 
NOT CONSTITUTE DOUBLE-COUNTING)/DISTRIBUTIVE SHARE (FAMILY LAW, AWARDING WIFE A DISTRIBUTIVE SHARE OF 

HUSBAND'S MEDICAL PRACTICE AND DETERMINING HUSBAND'S MAINTENANCE OBLIGATION BASED UPON INCOME FROM 
THE PRACTICE DID NOT CONSTITUTE DOUBLE-COUNTING) 

  
FAMILY LAW. 

  
AWARDING WIFE A DISTRIBUTIVE SHARE OF HUSBAND'S MEDICAL PRACTICE AND 

DETERMINING HUSBAND'S MAINTENANCE OBLIGATION BASED UPON INCOME FROM THE 
PRACTICE DID NOT CONSTITUTE DOUBLE-COUNTING. 

  
The Second Department, reversing Supreme Court, determined that distributing part of the value of defendant-husband's 
medical practice to the wife, and figuring the amount of maintenance defendant was to pay based upon his income from 
the medical practice, did not constitute double counting: 
  

... [T]he defendant's medical practices, which employ other individuals including several doctors, and his interest in 
an ambulatory surgical center, are not intangible assets which are "totally indistinguishable" from the income 
stream upon which his maintenance obligation was based ... , and the valuation method used by the plaintiff's 
expert to determine the fair market value of these assets does not change their essential nature. Accordingly, the 
Supreme Court erred in concluding that it had no discretion to award the plaintiff any distributive share of the value 
of these assets because the parties considered the defendant's entire 2010 income in reaching a stipulation as to 
his maintenance obligation. Palydowycz v Palydowycz, 2016 NY Slip Op 02793, 2nd Dept 4-13-16 

  
 
 
 
 
 
 
 

FAMILY LAW (ATTORNEY WHO HAD PREVIOUSLY PROSECUTED MOTHER FOR ENDANGERING THE WELFARE OF A CHILD 
SHOULD NOT HAVE BEEN APPOINTED TO REPRESENT MOTHER'S CHILDREN IN A CUSTODY MATTER; IN THE ABSENCE OF 
EVIDENCE MOTHER WAS PREJUDICED BY CONFIDENTIAL INFORMATION MOTION TO VACATE CUSTODY STIPULATION ON 
CONFLICT OF INTEREST GROUNDS PROPERLY DENIED)/ATTORNEYS (ATTORNEY WHO HAD PREVIOUSLY PROSECUTED 

MOTHER FOR ENDANGERING THE WELFARE OF A CHILD SHOULD NOT HAVE BEEN APPOINTED TO REPRESENT 
MOTHER'S CHILDREN IN A CUSTODY MATTER; IN THE ABSENCE OF EVIDENCE MOTHER WAS PREJUDICED BY 

CONFIDENTIAL INFORMATION MOTION TO VACATE CUSTODY STIPULATION ON CONFLICT OF INTEREST GROUNDS 
PROPERLY DENIED)/CONFLICT OF INTEREST (ATTORNEYS, ATTORNEY WHO HAD PREVIOUSLY PROSECUTED MOTHER 

FOR ENDANGERING THE WELFARE OF A CHILD SHOULD NOT HAVE BEEN APPOINTED TO REPRESENT MOTHER'S 
CHILDREN IN A CUSTODY MATTER; IN THE ABSENCE OF EVIDENCE MOTHER WAS PREJUDICED BY CONFIDENTIAL 

INFORMATION MOTION TO VACATE CUSTODY STIPULATION ON CONFLICT OF INTEREST GROUNDS PROPERLY DENIED) 

  
FAMILY LAW, ATTORNEYS. 

  
ATTORNEY WHO HAD PREVIOUSLY PROSECUTED MOTHER FOR ENDANGERING THE 

WELFARE OF A CHILD SHOULD NOT HAVE BEEN APPOINTED TO REPRESENT MOTHER'S 
CHILDREN IN A CUSTODY MATTER; IN THE ABSENCE OF EVIDENCE MOTHER WAS 

PREJUDICED BY CONFIDENTIAL INFORMATION MOTION TO VACATE CUSTODY 
STIPULATION ON CONFLICT OF INTEREST GROUNDS PROPERLY DENIED. 

  
The Third Department determined Family Court should not have allowed an attorney who, as an assistant District 
Attorney, prosecuted mother for endangering the welfare of a child, to serve as the children's attorney in a custody matter. 
Mother moved to vacate the custody stipulation, in part based upon the attorney's (Bielicki's) conflict of interest. The fact 
that Bielicki should not have been appointed, in the absence of evidence of actual prejudice to mother from the use of 
confidential information, did not warrant vacation of the stipulation: 
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The mother ... argues that Bielicki's representation of the children violated Rules of Professional Conduct (22 
NYCRR 1200.0) rule 1.11 (c), which provides that "a lawyer having information that the lawyer knows is confidential 
government information about a person, acquired when the lawyer was a public officer or employee, may not 
represent a private client whose interests are adverse to that person in a matter in which the information could be 
used to the material disadvantage of that person." The rule defines confidential governmental information as 
"information that has been obtained under governmental authority and that, at the time this Rule is applied, the 
government is prohibited by law from disclosing to the public or has a legal privilege not to disclose, and that is not 
otherwise available to the public" ... . * * * 
  
Bielicki's assignment as attorney for the children in this matter was contrary to the standards set forth in Rules of 
Professional Conduct (22 NYCRR 1200.0) rule 1.11 (c) — and, for that reason, Family Court ... should not have 
permitted Bielicki to serve in that capacity — such error, without more, does not warrant vacatur of the stipulation 
and order. Matter of Tina X. v John X., 2016 NY Slip Op 02874, 3rd Dept 4-14-16 

  
 
 
 
 
 
 

FAMILY LAW (FAMILY COURT SHOULD HAVE GRANTED MOTHER'S APPLICATION FOR FINDINGS ALLOWING HER CHILDREN 
TO APPLY FOR SPECIAL IMMIGRANT JUVENILE STATUS)/SPECIAL IMMIGRANT JUVENILE STATUS (FAMILY COURT SHOULD 
HAVE GRANTED MOTHER'S APPLICATION FOR FINDINGS ALLOWING HER CHILDREN TO APPLY FOR SPECIAL IMMIGRANT 

JUVENILE STATUS) 

  

FAMILY LAW, IMMIGRATION LAW. 
  

FAMILY COURT SHOULD HAVE GRANTED MOTHER'S APPLICATION FOR FINDINGS 
ALLOWING HER CHILDREN TO APPLY FOR SPECIAL IMMIGRANT JUVENILE STATUS. 

  
The Second Department, reversing Family Court, determined Family Court should have made the requisite declaration 
and findings allowing mother's children to apply for special immigrant juvenile status (SIJS): 
  

... [T]he record supports the Family Court's findings that the children are under the age of 21 and unmarried, and 
that the children are dependent upon a juvenile court or legally committed to an individual appointed by a state or 
juvenile court within the meaning of 8 USC § 1101(a)(27)(J)(i) ... . The court erred, however, with respect to its 
recital of the element of "reunification." The law does not require a finding that reunification with one or both of a 
child's parents is viable, but that reunification with one or both of the parents is not viable due to abuse, neglect, 
abandonment, or a similar basis found under state law (see 8 USC § 1101[a][27][J][i]...). We have the authority to 
make that finding, and upon our independent factual review of the record, we find that reunification of the children 
with their father is not a viable option due to abandonment ... . Matter of Marlene G. H. (Pedro H. P.), 2016 NY 
Slip Op 02817, 2nd Dept 4-13-16 

  
 

 

FORECLOSURE 
 
 

FORECLOSURE (FORECLOSURE COULD PROCEED DESPITE ERRONEOUS SATISFACTION OF MORTGAGE)/MORTAGES 
(FORECLOSURE COULD PROCEED DESPITE ERRONEOUS SATISFACTION OF MORTGAGE) 

  
FORECLOSURE. 

  
FORECLOSURE COULD PROCEED DESPITE ERRONEOUS SATISFACTION OF MORTGAGE. 

  
The Second Department determined foreclosure proceedings could proceed despite an erroneous, recorded satisfaction 
of mortgage: 
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"A mortgagee may have an erroneous discharge of mortgage, without concomitant satisfaction of the underlying 
mortgage debt, set aside, and have the mortgage reinstated where there has not been detrimental reliance on the 
erroneous recording" ... . "Only bona fide purchasers and lenders for value are entitled to protection from an 
erroneous discharge of a mortgage based upon their detrimental reliance thereon" ... . ... 
  
... [T]he complaint's factual allegations, i.e., that the plaintiff was the holder and owner of the subject note and 
mortgage, that the satisfaction of mortgage was erroneously executed and recorded, that the mortgage had not 
been satisfied, that the original mortgagor defaulted on the note and mortgage, and that the balance due under the 
note remained outstanding, were sufficient to set forth viable causes of action to foreclose the mortgage and to 
cancel and vacate the satisfaction of mortgage ... . Wells Fargo Bank N.A. v E & G Dev. Corp., 2016 NY Slip Op 
02988, 2nd Dept 4-20-16 

 
 
 
 
 
 
 

 FORECLOSURE (FLAWS IN PLAINTIFF'S PROOF OF STANDING TO BRING THE FORECLOSURE ACTION DID NOT ENTITLE 

DEFENDANT TO SUMMARY JUDGMENT ON THE CROSS MOTION; SUMMARY JUDGMENT CANNOT BE GRANTED TO THE 
MOVING PARTY BASED UPON FLAWS IN THE OPPOSING PAPERS)/EVIDENCE (SUMMARY JUDGMENT MOTIONS, 

FORECLOSURE, FLAWS IN PLAINTIFF'S PROOF OF STANDING TO BRING THE FORECLOSURE ACTION DID NOT ENTITLE 
DEFENDANT TO SUMMARY JUDGMENT ON THE CROSS MOTION; SUMMARY JUDGMENT CANNOT BE GRANTED TO THE 

MOVING PARTY BASED UPON FLAWS IN THE OPPOSING PAPERS)/SUMMARY JUDGMENT MOTIONS (SUMMARY JUDGMENT 
CANNOT BE GRANTED TO THE MOVING PARTY BASED UPON FLAWS IN THE OPPOSING PAPERS)/CIVIL 

PROCEDURE (SUMMARY JUDGMENT MOTIONS, FORECLOSURE, FLAWS IN PLAINTIFF'S PROOF OF STANDING TO BRING 
THE FORECLOSURE ACTION DID NOT ENTITLE DEFENDANT TO SUMMARY JUDGMENT ON THE CROSS MOTION; SUMMARY 

JUDGMENT CANNOT BE GRANTED TO THE MOVING PARTY BASED UPON FLAWS IN THE OPPOSING PAPERS) 

   
FORECLOSURE, EVIDENCE, CIVIL PROCEDURE. 

  
THE FLAWS IN PLAINTIFF'S PROOF OF STANDING TO BRING THE FORECLOSURE ACTION 

DID NOT ENTITLE DEFENDANT TO SUMMARY JUDGMENT ON THE CROSS MOTION; 
SUMMARY JUDGMENT CANNOT BE GRANTED TO A MOVING PARTY BASED UPON FLAWS 

IN THE OPPOSING PAPERS. 
  

The Second Department, modifying Supreme Court's order, determined defendant was not entitled to summary judgment 
in a foreclosure proceeding. Defendant alleged plaintiff, Aurora Loan Services, did not have standing to bring the action 
(i.e., did not have possession of the note at the time the action was commenced). Aurora Loan Services was unable to 
demonstrate standing because the evidence submitted did not meet the requirements of the business records exception 
to the hearsay rule. Aurora's summary judgment motion was therefore properly denied. However, the flaws in Aurora's 
proof of standing did not entitle defendant to summary judgment on defendant's cross motion. In the summary judgment 
context, the court first looks only at the moving party's papers to determine whether the moving party has made a prima 
facie showing justifying summary judgment. Here the defendant's papers did not demonstrate Aurora lacked standing. 
Therefore the cross motion should have been denied, notwithstanding the flaws in the plaintiff's opposing papers. 
  

... Supreme Court erred in granting the defendant's cross motion for summary judgment dismissing the complaint 
insofar as asserted against him for lack of standing and to cancel the notice of pendency filed against the subject 
property. "[T]he burden is on the moving defendant to establish, prima facie, the plaintiff's lack of standing, rather 
than on the plaintiff to affirmatively establish its standing in order for the motion to be denied. To defeat a 
defendant's motion, the plaintiff has no burden of establishing its standing as a matter of law" ... . Here, the 
defendant, as the moving party, failed to make a prima facie showing that the plaintiff lacked standing ... . Aurora 
Loan Servs., LLC v Mercius, 2016 NY Slip Op 02599, 2nd Dept 4-6-16 
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FRAUD 
  

 

 FRAUD (PARTY WHO SIGNS A DOCUMENT WITHOUT READING IT IS CONCLUSIVELY BOUND BY ITS TERMS) 

  
FRAUD. 

  
PARTY WHO SIGNS A DOCUMENT WITHOUT READING IT IS CONCLUSIVELY BOUND BY ITS 

TERMS. 
  

The Second Department, affirming the dismissal of a fraud cause of action, noted that plaintiff's acknowledgment he did 
not read the relevant documents before signing them prevented plaintiff from establishing justifiable reliance on any 
alleged misrepresentations in the documents: 
  

"The elements of a cause of action sounding in fraud are a material misrepresentation of an existing fact, made 
with knowledge of the falsity, an intent to induce reliance thereon, justifiable reliance upon the misrepresentation, 
and damages" ... . Each of the foregoing elements must be supported by factual allegations containing the details 
constituting the wrong sufficient to satisfy CPLR 3016(b) ... . Here, the complaint, as supplemented by the plaintiff's 
affidavit in opposition, does not contain any allegations setting forth any material misrepresentations the 
defendants made to the plaintiff. Moreover, the plaintiff's averment that he did not read the documents before 
signing them prevents him from establishing justifiable reliance, an essential element of fraud ... . "A party who 
signs a document without any valid excuse for not having read it is conclusively bound' by its terms" ... . Stortini v 
Pollis, 2016 NY Slip Op 02984, 2nd Dept 4-20-16 

 
 

 
 

INSURANCE LAW 
 

 

 INSURANCE LAW (FAILURE TO DISCLAIM BASED UPON AN EXCLUSION DOES NOT GIVE RISE TO COVERAGE WHICH DOES 

NOT EXIST)/DISCLAIMER (INSURANCE LAW, FAILURE TO DISCLAIM BASED UPON AN EXCLUSION DOES NOT GIVE RISE TO 
COVERAGE WHICH DOES NOT EXIST)/EXCLUSIONS FROM INSURANCE COVERAGE (FAILURE TO DISCLAIM BASED UPON 

AN EXCLUSION DOES NOT GIVE RISE TO COVERAGE WHICH DOES NOT EXIST) 

  

INSURANCE LAW. 
  

FAILURE TO DISCLAIM BASED UPON AN EXCLUSION DOES NOT GIVE RISE TO COVERAGE 
WHICH DOES NOT EXIST. 

  
The Second Department noted that the loss at issue, the collapse of a retaining wall caused by run-off water, was the 
subject of a policy exclusion, an issue about which there was no dispute. Plaintiff argued the insurer's disclaimer letter 
was ineffective because it did not identify the precise ground upon which the disclaimer was ultimately based. The Second 
Department, applying common law waiver and estoppel principles, rejected the argument because the failure to disclaim 
based upon an exclusion will not give rise to coverage which does not exist: 
  

... [T]he defendants' failure to specifically identify the flood and surface water exclusions in its disclaimer letter must 
be considered under common-law waiver and/or estoppel principles ... . 
  
Waiver, which is a voluntary and intentional relinquishment of a known right, does not apply here because "the 
failure to disclaim based on an exclusion will not give rise to coverage that does not exist" ... . Under the principles 
of estoppel, an insurer, though in fact not obligated to provide coverage, may be precluded from denying coverage 
upon proof that the insurer "by its conduct, otherwise lulled [the insured] into sleeping on its rights under the 
insurance contract" ... . Estoppel requires proof that the insured has suffered prejudice by virtue of the insurer's 
conduct ... . Because the plaintiff failed to make the requisite showing of prejudice, there was no basis to estop the 
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defendants from relying on policy exclusions not detailed in their letter disclaiming coverage. Provencal, LLC v 
Tower Ins. Co. of N.Y., 2016 NY Slip Op 02644, 2nd Dept 4-6-16 

 
 
 
  

  
 INSURANCE LAW (ORDINANCE OR LAW ENDORSEMENT DID NOT REQUIRE INSURER TO PAY FOR REMEDIATION OF CODE 

VIOLATIONS NOT RELATED TO THE COVERED DAMAGE)/ORDINANCE OR LAW ENDORSEMENT (INSURANCE 
LAW, ORDINANCE OR LAW ENDORSEMENT DID NOT REQUIRE INSURER TO PAY FOR REMEDIATION OF CODE VIOLATIONS 

NOT RELATED TO THE COVERED DAMAGE) 

  
INSURANCE LAW. 

  
ORDINANCE OR LAW ENDORSEMENT DID NOT REQUIRE INSURER TO PAY 

FOR REMEDIATION OF CODE VIOLATIONS NOT RELATED TO THE COVERED DAMAGE. 
  

The First Department, in a full-fledged opinion by Justice Saxe, determined a "Blanket Ordinance or Law Coverage 
Endorsement" did not cover remediation of below-code construction which was not related to the covered damage. Below-
code structural concrete was discovered when covered water-related damage was being repaired. Because the below-
code concrete was unrelated to the water damage, the "Law Coverage Endorsement" did not obligate the insurer to pay 
for remediation of the concrete-work: 
  

Here ... the latent problem that was uncovered by inspection necessitated by the covered damage was not a 
problem related to the covered damage; rather, the inspection discovered a latent, unrelated problem with the 
building's infrastructure. The condition of the concrete slabs in plaintiff's building, which had to be repaired to bring 
the building into compliance with the Building Code, bore no relationship to the covered loss — the water damage 
... .  

  
... The Ordinance or Law endorsement cannot be triggered simply by the discovery, in the course of an inspection 
necessitated by a covered event, of structural problems that amount to code violations. That is so whether the 
discovered condition could have been discerned earlier ... or where, as here, it could not have been discovered 
absent the covered damage. St. George Tower v Insurance Co. of Greater N.Y., 2016 NY Slip Op 03100, 1st 
Dept 4-21-16 
 
  

 
 
 

 INSURANCE LAW (INSURED'S EXCUSES FOR DELAY IN NOTIFYING INSURANCE BROKERS OF PENDING ACTION NOT 

SUPPORTED BY SUFFICIENT EVIDENCE, SUMMARY JUDGMENT IN FAVOR OF DEFENDANT BROKERS PROPERLY 
GRANTED)/DISCLAIMER OF INSURANCE COVERAGE (UNTIMELY NOTIFICATION, INSURED'S EXCUSES FOR DELAY IN 

NOTIFYING INSURANCE BROKERS OF PENDING ACTION NOT SUPPORTED BY SUFFICIENT EVIDENCE, SUMMARY 
JUDGMENT IN FAVOR OF DEFENDANT BROKERS PROPERLY GRANTED) 

  
INSURANCE LAW. 

  
INSURED'S EXCUSES FOR DELAY IN NOTIFYING INSURANCE BROKERS OF PENDING 

ACTION NOT SUPPORTED BY SUFFICIENT EVIDENCE, SUMMARY JUDGMENT IN FAVOR OF 
DEFENDANT BROKERS PROPERLY GRANTED. 

  
The Second Department determined Supreme Court properly granted summary judgment in favor of the defendant-
insurance-brokers who procured the policy on the plaintiff-insured's behalf. The insured did not notify the brokers of the 
action against the insured for 52 days. The excuses offered by the insured for the delay (complicated policy language, 
good-faith belief insured was not liable) were not supported by sufficient evidence: 
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Where an insurance policy requires an insured to provide notice " as soon as practicable,' such notice must be 
accorded the carrier within a reasonable period of time. The insured's failure to satisfy the notice requirement 
constitutes a failure to comply with a condition precedent which, as a matter of law, vitiates the contract" ... . 
"[T]here may be circumstances that excuse a failure to give timely notice, such as where the insured has a good-
faith belief of nonliability,' provided that belief is reasonable" ... . It is the insured's burden to demonstrate the 
reasonableness of the excuse ... . "Ordinarily, the question of whether the insured had a good-faith belief in 
nonliability, and whether that belief was reasonable, presents an issue of fact and not one of law" ... . 
"Nevertheless, the issue of whether an insured's excuse for the delay is reasonable may be determined as a matter 
of law where the evidence, construing all inferences in favor of the insured, establishes that the belief was 
unreasonable or in bad faith'" ... . Rockland Exposition, Inc. v Marshall & Sterling Enters., Inc., 2016 NY Slip 
Op 03157, 2nd Dept 4-27-16 

 
 
 
 

LABOR LAW-CONSTRUCTION LAW 
 

LABOR LAW-CONSTRUCTION LAW (LADDER WAS NOT DEFECTIVE, FALL NOT COVERED BY LABOR LAW 240) 

  
LABOR LAW-CONSTRUCTION LAW. 

  
LADDER WAS NOT DEFECTIVE, FALL NOT COVERED BY LABOR LAW 240. 

  
The First Department determined plaintiff's fall from a ladder did not support a Labor Law 240 cause of action. Plaintiff's 
pant leg caught on an unmarked rebar as he descended from the third rung. The accident was not caused by a defective 
ladder and was not attributable to an extraordinary elevation-related risk: 
  

... [D]ismissal of the Labor Law § 240 claim was proper, as there is no dispute that the ladder was free from 
defects, and the record shows that plaintiff's fall was not attributable to the kind of extraordinary elevation-related 
risk that the statute was designed to prevent. Rather, plaintiff's injuries "were the result of the usual and ordinary 
dangers at a construction site" ... . Almodovar v Port Auth. of N.Y. & N.J., 2016 NY Slip Op 03075, 1st Dept 4-
21-16 
  
  
  
  
  
  
  

LABOR LAW-CONSTRUCTION LAW (OPENINGS THROUGH WHICH A WORKER'S BODY COULD NOT COMPLETELY FALL 
THROUGH NOT ACTIONABLE UNDER LABOR LAW 240(10 OR 241(6)) 

  
  

LABOR LAW-CONSTRUCTION LAW. 
  

OPENINGS THROUGH WHICH A WORKER'S BODY COULD NOT COMPLETELY FALL NOT 
ACTIONABLE UNDER LABOR LAW 240(1) OR 241(6). 

  
Plaintiff was injured when his leg slipped into a 12-inch square opening in a rebar grid. The Second Department 
determined an opening through which a worker's body could not fall through was not an elevation hazard (Labor Law 
240(1)) and did not violate a regulation prohibiting "hazardous openings" (Labor Law 241(6): 
  

... [T]he openings of the grid, which were not of a dimension that would have permitted the plaintiff's body to 
completely fall through and land on the floor below, did not present an elevation-related hazard to which the 
protective devises enumerated in Labor Law § 240(1) are designed to apply ... . ...  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03157.htm
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This Court has repeatedly held that 12 NYCRR 23-1.7, which concerns "hazardous openings," does not apply to 
openings that are too small for a worker to completely fall through ... . Vitale v Astoria Energy II, LLC, 2016 NY 
Slip Op 02986, 2nd Dept 4-20-16 

  
  
 
 
 
 

LABOR LAW-CONSTRUCTION LAW (OUT-OF-POSSESSION LANDLORD CAN BE LIABLE UNDER LABOR LAW 240 AND 
241)/LANDLORD-TENANT (OUT-OF-POSSESSION LANDLORD CAN BE LIABLE UNDER LABOR LAW 240 AND 241)/MUNICIPAL 
LAW (OUT-OF-POSSESSION LANDLORD CAN BE LIABLE UNDER LABOR LAW 240 AND 241)/LANDLORD-TENANT (OUT-OF-

POSSESSION LANDLORD [THE CITY] CAN BE LIABLE UNDER LABOR LAW 240 AND 241) 

  
LABOR LAW-CONSTRUCTION LAW, LANDLORD-TENANT, MUNICIPAL LAW. 

  
OUT-OF-POSSESSION LANDLORD CAN BE LIABLE UNDER LABOR LAW 240 AND 241. 

  
The First Department noted that an out-of-possession landlord can be held liable for Labor Law 240 and 241 claims: 
  

... [T]he court improperly dismissed the Labor Law §§ 240 and 241 claims on the ground that the City was an out-
of-possession landlord, since the statutes impose liability on property owners without regard to the owner's degree 
of supervision or control over the premises ... . Siguencia v City of New York, 2016 NY Slip Op 03108,  1st Dept 
4-26-16 
  

 
 

LANDLORD-TENANT 
 
 

LANDLORD-TENANT (LIEN LAW, PROPERTY OWNER (LANDLORD) LIABLE FOR PAYMENT FOR ELECTRICAL WORK 
REQUIRED BY THE LEASE AND CONTRACTED FOR BY THE LESSEE)/LIEN LAW (MECHANIC'S LIEN, PROPERTY OWNER 

(LANDLORD) LIABLE FOR PAYMENT FOR ELECTRICAL WORK REQUIRED BY THE LEASE AND CONTRACTED FOR BY THE 
LESSEE)/MECHANIC'S LIEN (PROPERTY OWNER (LANDLORD) LIABLE FOR PAYMENT FOR ELECTRICAL WORK REQUIRED 

BY THE LEASE AND CONTRACTED FOR BY THE LESSEE) 

  
  

LANDLORD-TENANT, LIEN LAW. 
  

PROPERTY OWNER (LANDLORD) LIABLE FOR PAYMENT FOR ELECTRICAL WORK 
REQUIRED BY THE LEASE AND CONTRACTED FOR BY THE LESSEE. 

  
The Fourth Department determined the owner of property leased to the party who hired an electrical contractor was liable 
for payment of the electrical contractor's mechanic's lien. As part of the lease agreement, the owner/landlord required the 
lessee (Peaches) to contract for the electrical work. The Fourth Department noted that all the other departments have 
held the owner is not liable in this context unless the owner directly contracted for the work. The Fourth Department 
concluded, however, that a Court of Appeals case controlled: 
  

Lien Law § 3 provides in relevant part that a "contractor . . . who performs labor or furnishes materials for the 
improvement of real property with the consent or at the request of the owner thereof . . . shall have a lien . . . upon 
the real property improved." For purposes of this provision, a "requirement in a contract between . . . landlord and 
tenant, that the . . . tenant shall make certain improvements on the premises is a sufficient consent of the owner to 
charge his property with claims which accrue in making those improvements" (Jones v Menke, 168 NY 61, 64; see 
De Klyn v Gould, 165 NY 282, 287). The Court of Appeals subsequently reaffirmed Jones's broad interpretation of 
section 3 in McNulty Bros. v Offerman (221 NY 98), holding that, as long as "the liens have been confined to work 
called for by the lease[,] . . . the landlords' estate may be charged to the same extent as if the owners of that estate 
had ordered the work themselves. In substance, they have made the lessee their agent for that purpose" (id. at 
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106). Jones and McNulty Bros. have not been overturned or disavowed. Ferrara v Peaches Café LLC, 2016 NY 
Slip Op 03286, 4th Dept 4-29-16 

 
 

 
 
 
 
 

LANDLORD-TENANT (NEW YORK CITY HOUSING AUTHORITY ACTED ARBITRARILY AND CAPRICIOUSLY WHEN IT DENIED 
PETITIONER SUCCESSION RIGHTS TO HIS MOTHER'S APARTMENT)/NEW YORK CITY HOUSING AUTHORITY (HOUSING 

AUTHORITY ACTED ARBITRARILY AND CAPRICIOUSLY WHEN IT DENIED PETITIONER SUCCESSION RIGHTS TO HIS 
MOTHER'S APARTMENT)/SUCCESSION RIGHTS, APARTMENT (NEW YORK CITY HOUSING AUTHORITY ACTED ARBITRARILY 

AND CAPRICIOUSLY WHEN IT DENIED PETITIONER SUCCESSION RIGHTS TO HIS MOTHER'S APARTMENT) 

  

LANDLORD-TENANT, MUNICIPAL LAW. 
  

NEW YORK CITY HOUSING AUTHORITY ACTED ARBITRARILY AND CAPRICIOUSLY WHEN IT 
DENIED PETITIONER SUCCESSION RIGHTS TO HIS MOTHER'S APARTMENT. 

  
The First Department, over a two-justice dissent, determined the New York City Housing Authority (NYCHA) acted 
arbitrarily and capriciously when it denied petitioner succession rights to his mother's apartment. Petitioner had moved in 
with his mother to care for her when she became unable to care for herself. The NYCHA knew petitioner had moved in to 
care for his mother but repeatedly denied petitioner's applications to become an occupant of his mother's apartment on 
"overcrowding" grounds: 
  

Respondent's determination denying petitioner succession rights to his mother's apartment was arbitrary and 
capricious. Petitioner's mother submitted multiple applications to add petitioner to the lease as required by 24 CFR 
966.4(a)(1)(v). The first application was denied on the ground that adding petitioner to the household "will create 
overcrowding"; the second, not on that basis but allegedly because petitioner signed the application on his disabled 
mother's behalf. NYCHA never considered evidence of petitioner's mother's disability in denying the applications. 

  
The ground proffered for the denial, i.e., that adding petitioner to the household would result in overcrowding, 
creates an unacceptable Catch-22 — a request to add an additional family member will almost always result in 
overcrowding unless NYCHA fails simultaneously to consider transferring the applicant to a larger apartment. 
NYCHA guidelines provide that an "overcrowded" apartment should not result in a summary denial of the RFM's 
(remaining family member's) claims; rather, the housing manager should inform the new tenant that he may submit 
a request to transfer to a new apartment. Matter of Aponte v Olatoye, 2016 NY Slip Op 02708, 1st Dept 4-7-16 

 
 
 
 

MALICIOUS PROSECUTION 
 

 
MALICIOUS PROSECUTION (TRIAL COURT SHOULD NOT HAVE SET ASIDE VERDICT IN MALICIOUS PROSECUTION 

ACTION)/42 USC 1983 (TRIAL COURT SHOULD NOT HAVE SET ASIDE VERDICT IN MALICIOUS PROSECUTION 
ACTION)/JUDGES (TRIAL COURT SHOULD NOT HAVE SET ASIDE VERDICT IN MALICIOUS PROSECUTION ACTION BY 

SUBSTITUTING ITS FACTUAL JUDGMENTS FOR THE JURY'S)/SET ASIDE VERDICT, MOTION TO (TRIAL COURT SHOULD NOT 
HAVE SET ASIDE VERDICT IN MALICIOUS PROSECUTION ACTION) 

  
MALICIOUS PROSECUTION, CIVIL PROCEDURE, MUNICIPAL LAW. 

  
TRIAL COURT SHOULD NOT HAVE SET ASIDE VERDICT IN MALICIOUS PROSECUTION 

ACTION. 
  

The First Department, in a full-fledged opinion by Justice Kapnick, reversing Supreme Court, reinstated plaintiff's 
malicious prosecution, 42 USC 1983, punitive damages and attorneys' fees claims. The claims had been dismissed 
pursuant to defendants' motion to set aside the $4 million jury verdict. Plaintiff had been injured during an arrest which 
took place just outside plaintiff's residence after he was approached by two police officers, ostensibly for his holding an 
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open can of beer. Plaintiff was ultimately charged only with disorderly conduct which was dismissed at trial at the close of 
the People's case. The opinion includes an in-depth discussion of the elements of malicious prosecution, including the 
distinct "lack of probable cause to arrest" and "malice" elements. The court noted that the trial court improperly substituted 
its own factual judgments for the jury's. The court explained: 
  

The actual malice element "does not require a plaintiff to prove that the defendant was motivated by spite or hatred, 
although it will of course be satisfied by such proof" ... . Since "[a]ctual malice is seldom established by direct 
evidence of an ulterior motive" ... , it "may be proven by circumstantial evidence" ... , and depends "upon inferences 
to be reasonably drawn from the surrounding facts and circumstances" ... . Actual malice may also be inferred from 
a total lack of probable cause ... or from defendant's intentionally providing false information to law enforcement 
authorities ... . It is important to note that the lack of probable cause and actual malice elements are independent, 
and "a jury may, but is not required to, infer the existence of actual malice from the fact that there was no probable 
cause to initiate the proceeding" ... . As a result, it is advisable to separate the questions of probable cause and 
malice on a verdict sheet ... . Here, however, while there was only one question, the trial court did charge the jury 
on both the elements of probable cause and malice, and instructed the jury that only if they found that "plaintiff [] 
prove[d] both that the defendants did not have probable cause and that they acted maliciously" (emphasis added) 
should they move on to consider damages, which they did. 

  
Based on the foregoing, and contrary to the trial court's finding, the jury's verdict on malicious prosecution was 
improperly set aside as insufficient as a matter of law. It cannot be said that there was no valid line of reasoning 
that could possibly have led rational people to the conclusion reached by the jury on the basis of the evidence at 
trial. Moreover, the court impermissibly usurped the jury's role and made factual determinations. The court's 
statement that the plaintiff "refus[ed] to submit to the authority of the police" is a clear example of the court 
substituting its judgment for that of the jury. When the facts give rise to conflicting inferences, as they do here, it is 
for the jury, not the court, to resolve those conflicts. Cardoza v City of New York, 2016 NY Slip Op 02766, 1st 
Dept 4-12-16 

  
  

  
 

MEDICAID 
 
 
 

MEDICAID (MORTGAGE HAD PRIORITY OVER COUNTY'S CLAIM FOR REIMBURSEMENT OF MEDICAID BENEFITS)/TRUSTS 
AND ESTATES (MORTGAGE HAD PRIORITY OVER COUNTY'S CLAIM FOR REIMBURSEMENT OF MEDICAID 

BENEFITS)/DEBTOR-CREDITO (MORTGAGE HAD PRIORITY OVER COUNTY'S CLAIM FOR REIMBURSEMENT OF MEDICAID 
BENEFITS) 

  
MEDICAID, TRUSTS AND ESTATES, DEBTOR-CREDITOR. 

  
MORTGAGE HAD PRIORITY OVER COUNTY'S CLAIM FOR REIMBURSEMENT OF MEDICAID 

BENEFITS. 
  

The Third Department determined a mortgage held by Wells Fargo had priority to a claim by the county seeking 
reimbursement of Medicaid benefits received by the decedent: 
  

Petitioner [Saratoga County Department of Social Services] asserts priority pursuant to Social Services Law § 104 
(1), which provides, in relevant part, that "[i]n all claims of the public welfare official made under [such] section[,] the 
public welfare official shall be deemed a preferred creditor" (emphasis added). "Preferred creditor" has been 
construed to give a social services department priority over a "general creditor, that is, a creditor that, upon giving 
credit, takes no rights against specific property of a debtor" ... . Here, Wells Fargo holds a mortgage lien against the 
Rotterdam property that was recorded prior to the May 2014 decree of Surrogate's Court validating petitioner's 
claim. Although Medicaid assistance was provided to decedent before the mortgage was given, petitioner did not 
have a prior lien against the property (see Social Services Law § 369 [2] [a]). As such, we conclude that Wells 
Fargo's prior specific lien gives it priority over petitioner's claim with respect to the ... property ... . Matter of 
Shambo, 2016 NY Slip Op 02699, 3rd Dept 4-7-16 
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NEGLIGENCE 
 

 
NEGLIGENCE (QUESTION OF FACT WHETHER EMERGENCY DEFENSE APPLIED TO A REAR-END COLLISION)/EMERGENCY 

DEFENSE (QUESTION OF FACT WHETHER EMERGENCY DEFENSE APPLIED TO A REAR-END COLLISION)/REAR-END 
COLLISION (QUESTION OF FACT WHETHER EMERGENCY DEFENSE APPLIED TO A REAR-END COLLISION) 

  
NEGLIGENCE. 

  
QUESTION OF FACT WHETHER EMERGENCY DEFENSE APPLIED TO A REAR-END 

COLLISION. 
  

The First Department, in a full-fledged opinion by Justice Renwick, over a two-justice dissenting opinion, determined 
defendant had raised a question of fact whether the emergency defense applied in a rear-end collision. The defendant, in 
an affidavit in opposition to plaintiff's motion for summary judgment, alleged an unidentified car suddenly turned into his 
path causing him to swerve and ultimately strike the back of plaintiff's car. The dissent argued the accident could only 
have occurred because of defendant's negligence: 
  

We find that plaintiffs have met their burden of establishing a prima facie showing of their entitlement to partial 
summary judgment on liability. A rear-end collision with a stopped vehicle creates a prima facie showing of 
negligence on the part of the rear driver ... . Similarly, a violation of Vehicle and Traffic Law § 1129(a), which 
obligates drivers to maintain safe distances between their cars and cars in front of them, and be aware of traffic 
conditions, including vehicle stoppages, is prima facie evidence of negligence ... . 

  
Defendants opposed, arguing that summary judgment was not warranted, because they had a valid emergency 
doctrine defense, which would preclude a summary finding of liability against them. The emergency doctrine 
recognizes that "when an actor is faced with a sudden and unexpected circumstance which leaves little or no time 
for thought, deliberation or consideration, or causes the actor to be reasonably so disturbed that the actor must 
make a speedy decision without weighing alternative courses of conduct, the actor may not be negligent if the 
actions taken are reasonable and prudent in the emergency context," provided the actor had not created the 
emergency ... . Maisonet v Roman, 2016 NY Slip Op 02725, 1st Dept 4-7-16 
  
  
 
 
 
  

 NEGLIGENCE (FACT THAT OBJECT OVER WHICH PLAINTIFF TRIPPED AND FELL WAS OPEN AND OBVIOUS DID NOT 

RELIEVE DEFENDANT OF LIABILITY AS A MATTER OF LAW)/SLIP AND FALL (FACT THAT OBJECT OVER WHICH PLAINTIFF 
TRIPPED AND FELL WAS OPEN AND OBVIOUS DID NOT RELIEVE DEFENDANT OF LIABILITY AS A MATTER OF 

LAW)/EVIDENCE (SLIP AND FALL, FACT THAT OBJECT OVER WHICH PLAINTIFF TRIPPED AND FELL WAS OPEN AND 
OBVIOUS DID NOT RELIEVE DEFENDANT OF LIABILITY AS A MATTER OF LAW)/OPEN AND OBVIOUS (SLIP AND FALL, FACT 
THAT OBJECT OVER WHICH PLAINTIFF TRIPPED AND FELL WAS OPEN AND OBVIOUS DID NOT RELIEVE DEFENDANT OF 

LIABILITY AS A MATTER OF LAW) 

  
NEGLIGENCE. 

  
FACT THAT OBJECT OVER WHICH PLAINTIFF TRIPPED AND FELL WAS OPEN AND OBVIOUS 

DID NOT RELIEVE DEFENDANT OF LIABILITY AS A MATTER OF LAW. 
  

The First Department determent the fact that the object over which plaintiff tripped and fell was "open and obvious" did not 
relieve defendant of liability as a matter of law. Plaintiff tripped over a wheeled cart which had been in an aisle of 
defendant's discount store. A question of fact remained whether defendant maintained the store in a reasonably safe 
condition. That plaintiff saw the cart was relevant to plaintiff's comparative negligence: 
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Although plaintiff admitted that she saw the pulley bag before she tripped, so that it was an "open and obvious" 
condition, defendant failed to demonstrate that it fulfilled its broad obligation to maintain the store in a reasonably 
safe condition ... . An issue of fact exists as to whether the placement of the pulley bag with its protruding metal 
stand, along with the other merchandise cluttering the store's aisles, was an inherently dangerous condition that 
presented a tripping hazard ... . That plaintiff saw the bag before tripping does not require dismissal of the 
complaint, but is relevant to the issue of her comparative negligence ... . Johnson-Glover v Fu Jun Hao 
Inc., 2016 NY Slip Op 02748, 1st Dept 4-12-16 

  

  
  
  
   

NEGLIGENCE (SIDEWALK RISE OF A LITTLE OVER AN INCH WAS A NON-ACTIONABLE TRIVIAL DEFECT)/SLIP AND 
FALL (SIDEWALK RISE OF A LITTLE OVER AN INCH WAS A NON-ACTIONABLE TRIVIAL DEFECT)/TRIVIAL DEFECT (SIDEWALK 

RISE OF A LITTLE OVER AN INCH WAS A NON-ACTIONABLE TRIVIAL DEFECT) 

  
NEGLIGENCE. 

  
SIDEWALK RISE OF A LITTLE OVER AN INCH WAS A NON-ACTIONABLE TRIVIAL DEFECT. 

  
The Second Department determined a sidewalk rise of slightly more than an inch was a non-actionable trivial defect: 
  

Here, the owners and the lessees submitted ... evidence to establish that the defect at issue was, at most, a rise of 
slightly more than one inch in a portion of the sidewalk and that neither the alleged defect nor the surrounding 
circumstances increased the risk to her ... . [Plaintiff] testified at her deposition that she had traversed the sidewalk 
on numerous previous occasions without incident before the incident at issue. She testified that it was a sunny day 
and there were no crowds, construction, or other obstructions to block her view of the sidewalk as she traversed it. 
Thus, through her testimony, the owners and the lessees established that the alleged defect was not only small in 
size, but was also in a well-illuminated location that [plaintiff] had previously traversed on numerous occasions and 
that nothing in the area obstructed her view of the location and the alleged defect. Chee v DiPaolo, 2016 NY Slip 
Op 02777, 2nd Dept 4-13-16 

  
  
  
  
   

NEGLIGENE (DEPRESSED DRAIN NEAR CONDOMINIUM ENTRANCE WAS A NON-ACTIONABLE TRIVIAL DEFECT)/SLIP AND 
FALL (DEPRESSED DRAIN NEAR CONDOMINIUM ENTRANCE WAS A NON-ACTIONABLE TRIVIAL DEFECT)/TRIVIAL 

DEFECT (DEPRESSED DRAIN NEAR CONDOMINIUM ENTRANCE WAS A NON-ACTIONABLE TRIVIAL DEFECT) 

  
NEGLIGENCE. 

  
DEPRESSED DRAIN NEAR CONDOMINIUM ENTRANCE WAS A NON-ACTIONABLE TRIVIAL 

DEFECT. 
  

The Second Department determined that a depressed drain near the entrance to a condominium was a non-actionable 
trivial defect: 
  

"Generally, whether a dangerous or defective condition exists depends on the particular facts of each case, and is 
properly a question of fact for the jury unless the defect is trivial as a matter of law" ... . "[I]njuries resulting from 
trivial defects, not constituting a trap or nuisance, over which a pedestrian might merely stumble, stub his or her 
toes, or trip are not actionable" ... . In determining whether a defect is trivial, the court must examine all of the facts 
presented, including the "width, depth, elevation, irregularity and appearance of the defect along with the time, 
place, and circumstance of the injury" ... . 
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"[T]here is no minimal dimension test' or per se rule that a defect must be of a certain minimum height or depth in 
order to be actionable" ... . "[G]ranting summary judgment to a defendant based exclusively on the dimension[s] of 
the . . . defect is unacceptable'" ... . Thus, "a holding of triviality [is] to be based on all the specific facts and 
circumstances of the case, not size alone" ... . 

  
"A defendant seeking dismissal of a complaint on the basis that the alleged defect is trivial must make a prima facie 
showing that the defect is, under the circumstances, physically insignificant and that the characteristics of the 
defect or the surrounding circumstances do not increase the risks it poses" ... . Only once the defendant meets its 
burden, will the burden shift to the plaintiff to establish an issue of fact ... .Maldonado v 2121 Shore 
Condominium, 2016 NY Slip Op 02780, 2nd Dept 4-13-16 
  

  
  
  
  
  
 

NEGLIGENCE (PLAINTIFF ASSUMED THE RISK OF INJURY CAUSED BY AN OPEN AND OBVIOUS DEFECT IN AN OUTSIDE 
BASKETBALL COURT)/ASSUMPTION OF THE RISK (PLAINTIFF ASSUMED THE RISK OF INJURY CAUSED BY AN OPEN AND 

OBVIOUS DEFECT IN AN OUTSIDE BASKETBALL COURT)/SLIP AND FALL (PLAINTIFF ASSUMED THE RISK OF INJURY 
CAUSED BY AN OPEN AND OBVIOUS DEFECT IN AN OUTSIDE BASKETBALL COURT)/OPEN AND OBVIOUS (SLIP AND 

FALL, PLAINTIFF ASSUMED THE RISK OF INJURY CAUSED BY AN OPEN AND OBVIOUS DEFECT IN AN OUTSIDE 
BASKETBALL COURT) 

  

NEGLIGENCE. 
  

PLAINTIFF ASSUMED THE RISK OF INJURY CAUSED BY AN OPEN AND OBVIOUS DEFECT IN 
AN OUTSIDE BASKETBALL COURT. 

  
The First Department determined plaintiff assumed the risk of injury caused by an open and obvious defect in an outdoor 
basketball court: 
  

... [P]laintiff, an experienced basketball player, voluntarily chose to play basketball on an outdoor court that had an 
open and obvious defect on its surface ... . The crack and/or hole in the basketball court's surface that allegedly 
caused plaintiff's injury was one of the risks he assumed when he decided to play basketball on the court, which 
was located in a public park owned and maintained by defendants ... . The photographs of the defect and plaintiff's 
testimony that nothing was blocking the defect before he stepped on it demonstrate that the defect was open and 
obvious ... . Wallace v City of New York, 2016 NY Slip Op 02763, 1st Dept 4-12-16 
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NEGLIGENCE (FACT THAT PLAINTIFF WAS RIDING HIS BICYCLE THE WRONG WAY ON A ONE-WAY STREET WHEN HE WAS 
STRUCK DID NOT ENTITLE DEFENDANT TO SUMMARY JUDGMENT, THERE CAN BE MORE THAN ONE PROXIMATE CAUSE 

OF AN ACCIDENT)/PROXIMATE CAUSE (ACCIDENT, FACT THAT PLAINTIFF WAS RIDING HIS BICYCLE THE WRONG WAY ON 
A ONE-WAY STREET WHEN HE WAS STRUCK DID NOT ENTITLE DEFENDANT TO SUMMARY JUDGMENT, THERE CAN BE 

MORE THAN ONE PROXIMATE CAUSE OF AN ACCIDENT) 

  
NEGLIGENCE. 

  
FACT THAT PLAINTIFF WAS RIDING HIS BICYCLE THE WRONG WAY ON A ONE-WAY 

STREET WHEN HE WAS STRUCK DID NOT ENTITLE DEFENDANT TO SUMMARY JUDGMENT, 
THERE CAN BE MORE THAN ONE PROXIMATE CAUSE OF AN ACCIDENT. 

  
The Second Department, reversing Supreme Court, determined plaintiff's complaint should not have been dismissed. 
Plaintiff was injured when he was struck by a forklift as he was riding his bicycle the wrong way on a one-way street. 
Although plaintiff was negligent, the defendant failed to affirmatively demonstrate the forklift operator was free from 
negligence: 
  

While the plaintiff was negligent in traveling the wrong way on a one-way street (see Vehicle and Traffic Law §§ 
1127[a]; 1231, 1234[a]), there can be more than one proximate cause of an accident ... . A defendant moving for 
summary judgment has the burden of establishing freedom from fault in the happening of the accident ... . Thus, 
the fact that the plaintiff was riding his bicycle in the wrong direction on a one-way street would not preclude a 
finding that negligence by the defendant's employee contributed to the accident ... . 

  
Here, the defendant failed to meet its prima facie burden of establishing the forklift operator's freedom from fault in 
the happening of this accident as a matter of law ... . The papers the defendant submitted in support of its motion 
demonstrated the existence of triable issues of fact as to whether the forklift operator failed to exercise due care 
before proceeding from the driveway onto the street (see Vehicle and Traffic Law §§ 1143, 1146[a]; 
1173...). Nunez v Olympic Fence & Railing Co., Inc., 2016 NY Slip Op 02791, 2nd Dept 4-13-16 

  
 
 
 
 
  

 NEGLIGENCE (DEFENDANTS FAILED TO DEMONSTRATE WHEN SLIP AND FALL AREA LAW CLEANED OR INSPECTED, 

SUMMARY JUDGMENT PROPERLY DENIED)/SLIP AND FALL (DEFENDANTS FAILED TO DEMONSTRATE WHEN SLIP AND 
FALL AREA LAW CLEANED OR INSPECTED, SUMMARY JUDGMENT PROPERLY DENIED) 

  
NEGLIGENCE. 

  
DEFENDANTS FAILED TO DEMONSTRATE WHEN SLIP AND FALL AREA LAST CLEANED OR 

INSPECTED, SUMMARY JUDGMENT PROPERLY DENIED. 
  

The Second Department determined defendants' (appellants') motion for summary judgment in a slip and fall case was 
properly denied because the defendants failed to demonstrate when the area was last cleaned or inspected: 
  

Here, the appellants failed to establish, prima facie, their entitlement to judgment as a matter of law on the ground 
that they did not have constructive notice of any hazardous condition. Although the appellants presented evidence 
that they neither created nor had actual notice of the alleged condition, they failed to demonstrate that they did not 
have constructive notice of the alleged condition, as they failed to tender any evidence establishing when the 
subject area was last inspected prior to the plaintiff's alleged accident ... . James v Orion Condo-350 W. 42nd St., 
LLC, 2016 NY Slip Op 02964, 2nd Dept 4-20-16 
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 NEGLIGENCE (PEDESTRIAN IN A CROSSWALK STRUCK FROM BEHIND IS NOT COMPARATIVELY NEGLIGENT AS A MATTER 

OF LAW)/PEDESTRIANS (PEDESTRIAN IN A CROSSWALK STRUCK FROM BEHIND IS NOT COMPARATIVELY NEGLIGENT AS 
A MATTER OF LAW) 

  
NEGLIGENCE. 

  
PEDESTRIAN IN A CROSSWALK STRUCK FROM BEHIND IS NOT COMPARATIVELY 

NEGLIGENT AS A MATTER OF LAW. 
  

The First Department, in a full-fledged opinion by Justice Saxe, determined plaintiff pedestrian was not comparatively 
negligent as a matter of law, and therefore plaintiff's motion for summary judgment should have been granted. Plaintiff 
was crossing a street in the crosswalk, with the light, when he was struck from behind: 
  

... [W]e hold that as a matter of law, plaintiff, who was struck by a bus that approached from behind and to the right, 
and which turned left into the crosswalk where it struck plaintiff, may not be held comparatively negligent based on 
a theory that he could have seen and avoided the bus through the exercise of ordinary care. Quintavalle v 
Perez, 2016 NY Slip Op 03126, 1st Dept 4-26-16 
  
  
 
 
 
  

NEGLIGENCE (DISABLED POLICE OFFICER SUFFICIENTLY ALLEGED BREACHES OF A DUTY OF CARE BY THE CITY AND BY 
HEALTH CARE MANAGERS WHICH CONTRACTED WITH THE CITY TO MANAGE PLAINTIFF'S HEALTH CARE)/CONTRACT 

LAW (TORT LIABILITY ARISING FROM CONTRACT, DISABLED POLICE OFFICER SUFFICIENTLY ALLEGED BREACHES OF A 
DUTY OF CARE BY THE CITY AND BY HEALTH CARE MANAGERS WHICH CONTRACTED WITH THE CITY TO MANAGE 

PLAINTIFF'S HEALTH CARE)/MUNICIPAL LAW (DISABLED POLICE OFFICER SUFFICIENTLY ALLEGED BREACHES OF A DUTY 
OF CARE BY THE CITY AND BY HEALTH CARE MANAGERS WHICH CONTRACTED WITH THE CITY TO MANAGE PLAINTIFF'S 

HEALTH CARE)/TORT LIABILITY ARISING FROM CONTRACT (DISABLED POLICE OFFICER SUFFICIENTLY ALLEGED 
BREACHES OF A DUTY OF CARE BY THE CITY AND BY HEALTH CARE MANAGERS WHICH CONTRACTED WITH THE CITY TO 

MANAGE PLAINTIFF'S HEALTH CARE) 

  
  

NEGLIGENCE, CONTRACT LAW, MUNICIPAL LAW. 
  

DISABLED POLICE OFFICER SUFFICIENTLY ALLEGED BREACHES OF A DUTY OF CARE BY 
THE CITY AND BY HEALTH CARE MANAGERS WHICH CONTRACTED WITH THE CITY TO 

MANAGE PLAINTIFF'S HEALTH CARE. 
  

The Fourth Department, reversing Supreme Court, determined plaintiff, a disabled police officer, had sufficiently alleged 
breaches of a duty of care by the city and by the health care providers who contracted with the city to manage plaintiff's 
health care. With respect to the contracting health care managers, the court wrote: 
  

It is well established that there are situations in which "a party who enters into a contract to render services may be 
said to have assumed a duty of care—and thus be potentially liable in tort—to third persons: [i.e.,] where the 
contracting party, in failing to exercise reasonable care in the performance of [the party's] duties, launche[s] a force 
or instrument of harm' " ... , and thereby "creates an unreasonable risk of harm to others, or increases that risk" ... . 
Indeed, "[t]his principle recognizes that the duty to avoid harm to others is distinct from the contractual duty of 
performance" ... . Accepting plaintiff's allegations as true ... , we conclude that the amended complaint alleges that 
those defendants assumed a duty of care to plaintiff and that, in failing to exercise reasonable care in the 
performance of their duties, they increased the risk of harm to plaintiff. Vassenelli v City of Syracuse, 2016 NY 
Slip Op 03344, 4th Dept 4-29-16 

  
 

 
  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03126.htm
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NEGLIGENCE (EVIDENCE SUFFICIENT TO DEMONSTRATE BUS DRIVER SHOULD HAVE SEEN DECEDENT)/EVIDENCE 
(NEGLIGENCE, EVIDENCE SUFFICIENT TO DEMONSTRATE BUS DRIVER SHOULD HAVE SEEN DECEDENT) 

  
NEGLIGENCE, EVIDENCE. 

  
EVIDENCE SUFFICIENT TO DEMONSTRATE BUS DRIVER SHOULD HAVE SEEN DECEDENT. 

  
The First Department, over an extensive two-justice dissent, determined there was sufficient evidence to support the jury's 
conclusion the defendant bus driver was negligent. Plaintiff's decedent was crushed by the bus as the bus pulled out of a 
bus stop. The driver never saw the decedent. The majority held that the location of the body indicated the decedent 
should have been seen by the bus driver. The dissent argued the evidence of negligence on the driver's part was 
speculative and the complaint should have been dismissed. The majority wrote: 
  

Decedent ... was found dead under one of defendant Transit Authority's buses. While the bus driver had no 
explanation for how her body came to be there, plaintiffs' evidence, including DNA evidence matching samples 
recovered from the bus, was sufficient to support the jury's finding that the bus driver was negligent in operating the 
bus. The evidence showed facts and conditions from which negligence and causation could "be reasonably 
inferred" ... . In particular, plaintiffs showed that decedent's body had been crushed by the bus at such an angle 
that the bus driver, pulling out of the bus stop, should have, with the proper use of his senses, seen decedent ... 
. Oates v New York City Tr. Auth., 2016 NY Slip Op 02729, 1st Dept 4-12-16 

  
 
 
 
 
 

NEGLIGENCE (CAUSE OF FALL SUFFICIENTLY DEMONSTRATED WITH CIRCUMSTANTIAL EVIDENCE, DEFENSE MOTION 
FOR SUMMARY JUDGMENT PROPERLY DENIED)/EVIDENCE (SLIP AND FALL, CAUSE OF FALL SUFFICIENTLY 

DEMONSTRATED WITH CIRCUMSTANTIAL EVIDENCE, DEFENSE MOTION FOR SUMMARY JUDGMENT PROPERLY 
DENIED)/SLIP AND FALL (CAUSE OF FALL SUFFICIENTLY DEMONSTRATED WITH CIRCUMSTANTIAL EVIDENCE, DEFENSE 

MOTION FOR SUMMARY JUDGMENT PROPERLY DENIED) 

  
NEGLIGENCE, EVIDENCE. 

  
CAUSE OF FALL SUFFICIENTLY DEMONSTRATED WITH CIRCUMSTANTIAL EVIDENCE, 

DEFENSE MOTION FOR SUMMARY JUDGMENT PROPERLY DENIED. 
  

The Fourth Department determined plaintiff sufficiently demonstrated the cause of her fall with circumstantial evidence. 
The defense motion for summary judgment was properly denied: 
  

" In a slip and fall case, a defendant may establish its prima facie entitlement to judgment as a matter of law by 
submitting evidence that the plaintiff cannot identify the cause of his or her fall' without engaging in speculation" ... . 
In a circumstantial evidence case, however, "[the] plaintiff is not required to exclude every other possible cause of 
the accident but defendant's negligence . . . , [but the plaintiff's] proof must render those other causes sufficiently 
remote or technical to enable the jury to reach [a] verdict based not upon speculation, but upon the logical 
inferences to be drawn from the evidence" ... . 
  
Here, plaintiff consistently testified that her shoe became caught on a crack in the step, which caused her to fall. 
Although there were no witnesses to the fall, and plaintiff could not remember seeing the crack at the time of the 
accident, she testified that the fall occurred in the immediate vicinity of a crack in the step, as revealed by a 
photograph in the record, "thereby rendering any other potential cause of [her] fall sufficiently remote or technical to 
enable [a] jury to reach [a] verdict based not upon speculation, but upon the logical inferences to be drawn from the 
evidence" ... . Rinallo v St. Casimir Parish & Catholic Diocese of Buffalo, 2016 NY Slip Op 03323, 4th Dept 4-
29-16 
  
  
  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02729.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03323.htm
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NEGLIGENCE (DEFENSE VERDICT SHOULD HAVE BEEN SET ASIDE, THE JURY FOUND DEFENDANT NEGLIGENT AND 
THERE WAS NO REASONABLE VIEW OF THE EVIDENCE IN WHICH DEFENDANT'S NEGLIGENCE WAS NOT A PROXIMATE 

CAUSE OF THE ACCIDENT)/EVIDENCE (VERDICT AGAINST WEIGHT OF THE EVIDENCE, DEFENSE VERDICT SHOULD HAVE 
BEEN SET ASIDE, THE JURY FOUND DEFENDANT NEGLIGENT AND THERE WAS NO REASONABLE VIEW OF THE EVIDENCE 
IN WHICH DEFENDANT'S NEGLIGENCE WAS NOT A PROXIMATE CAUSE OF THE ACCIDENT)/SET ASIDE VERDICT, MOTION 
TO (NEGLIGENCE, (DEFENSE VERDICT SHOULD HAVE BEEN SET ASIDE, THE JURY FOUND DEFENDANT NEGLIGENT AND 
THERE WAS NO REASONABLE VIEW OF THE EVIDENCE IN WHICH DEFENDANT'S NEGLIGENCE WAS NOT A PROXIMATE 

CAUSE OF THE ACCIDENT)/WEIGHT OF THE EVIDENCE (NEGLIGENCE, (DEFENSE VERDICT SHOULD HAVE BEEN SET 
ASIDE AS AGAINST THE WEIGHT OF THE EVIDENCE, THE JURY FOUND DEFENDANT NEGLIGENT AND THERE WAS NO 
REASONABLE VIEW OF THE EVIDENCE IN WHICH DEFENDANT'S NEGLIGENCE WAS NOT A PROXIMATE CAUSE OF THE 

ACCIDENT) 

  

NEGLIGENCE, EVIDENCE. 
  

DEFENSE VERDICT SHOULD HAVE BEEN SET ASIDE, THE JURY FOUND DEFENDANT 
NEGLIGENT AND THERE WAS NO REASONABLE VIEW OF THE EVIDENCE IN WHICH 
DEFENDANT'S NEGLIGENCE WAS NOT A PROXIMATE CAUSE OF THE ACCIDENT. 

  
The Second Department determined plaintiffs' motion to set aside the defense verdict as against the weight of the 
evidence should have been granted. Defendant acknowledged she turned right coming out of a parking lot but was 
looking to her left. Defendant struck the pedestrian plaintiffs. The jury found defendant was negligent but that her 
negligence was not a proximate cause of the accident. The court noted that the plaintiffs may also have been negligent, 
but there was no reasonable view of the evidence in which defendant's negligence was not a proximate cause: 
  

... [T]he jury's determination that the defendant's negligence was not a proximate cause of the accident did not rest 
upon any fair interpretation of the evidence ... . The issues of negligence and proximate cause are so inextricably 
interwoven in this case that the jury's finding that the defendant was negligent cannot be reconciled with its finding 
that the negligence was not a proximate cause of the accident ... . That is, the defendant admitted that she turned 
right out of a parking lot while looking to her left despite the fact that she knew that pedestrians crossed 71st 
Avenue at that location to access the parking lot from which she was exiting. Notwithstanding any negligence on 
the part of the plaintiffs, the defendant's negligence in driving in one direction while looking in the other direction 
and thereby failing to see pedestrians who were there to be seen in the middle of the street was a substantial, not a 
slight or trivial, cause of this accident ... . Accordingly, although the plaintiffs may also have been negligent, no fair 
interpretation of the evidence supports the jury's finding that the defendant's negligence was not a proximate cause 
of the accident. Cruz v Jeffrey, 2016 NY Slip Op 03134, 2nd Dept 4-27-16 
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NEGLIGENCE (EVIDENCE, STATEMENT IN HOSPITAL RECORD ATTRIBUTED TO PLAINTIFF WAS ADMISSIBLE AS A PART OF 
A BUSINESS RECORD AND AS A PARTY ADMISSION, STATEMENT SHOULD NOT HAVE BEEN EXCLUDED FROM 

TRIAL)/EVIDENCE (EVIDENCE, STATEMENT IN HOSPITAL RECORD ATTRIBUTED TO PLAINTIFF WAS ADMISSIBLE AS A PART 
OF A BUSINESS RECORD AND AS A PARTY ADMISSION, STATEMENT SHOULD NOT HAVE BEEN EXCLUDED FROM 

TRIAL)/ADMISSION (EVIDENCE, STATEMENT IN HOSPITAL RECORD ATTRIBUTED TO PLAINTIFF WAS ADMISSIBLE AS A 
PART OF A BUSINESS RECORD AND AS A PARTY ADMISSION, STATEMENT SHOULD NOT HAVE BEEN EXCLUDED FROM 
TRIAL)/BUSINESS RECORD (HEARSAY EXCEPTION, STATEMENT IN HOSPITAL RECORD ATTRIBUTED TO PLAINTIFF WAS 
ADMISSIBLE AS A PART OF A BUSINESS RECORD AND AS A PARTY ADMISSION, STATEMENT SHOULD NOT HAVE BEEN 

EXCLUDED FROM TRIAL)/HEARSAY (BUSINESS RECORD EXCEPTION, STATEMENT IN HOSPITAL RECORD ATTRIBUTED TO 
PLAINTIFF WAS ADMISSIBLE AS A PART OF A BUSINESS RECORD AND AS A PARTY ADMISSION, STATEMENT SHOULD NOT 

HAVE BEEN EXCLUDED FROM TRIAL) 

  

NEGLIGENCE, EVIDENCE. 
  

STATEMENT IN HOSPITAL RECORD ATTRIBUTED TO PLAINTIFF WAS ADMISSIBLE AS PART 
OF A BUSINESS RECORD AND AS A PARTY ADMISSION, STATEMENT SHOULD NOT HAVE 

BEEN EXCLUDED FROM TRIAL. 
  

The Second Department determined defendant was entitled to a new trial on liability because a statement attributed to the 
plaintiff in a hospital report should not have been excluded. Plaintiff alleged she was struck by defendant's vehicle as she 
walked behind it. The statement attributed to plaintiff indicated only that she fell in the road. The nurse who wrote the 
statement would have testified the plaintiff made the statement. The statement was admissible as part of a business 
record (hospital record) because it was germane to treatment or diagnosis. The statement was also admissible as a party 
admission: 
  

"Such records are admissible if the proponent offers either foundational testimony under CPLR 4518(a) or 
certification under CPLR 4518(c)" ... . The defendants should have been permitted to call the nurse to testify to 
establish a foundation for the admission of the entry from the hospital record as a business record. A hearsay entry 
in a hospital record is admissible under the business records exception to the hearsay rule if the entry is germane 
to the diagnosis or treatment of the patient ... . Further, "if the entry is inconsistent with a position taken by a party 
at trial, it is admissible as an admission by that party, even if it is not germane to diagnosis or treatment, as long as 
there is evidence connecting the party to the entry'" ... . In this case, the nurse, had she been permitted to testify, 
would have provided the evidence connecting the plaintiff to the entry, and, since the entry was inconsistent with 
the plaintiff's position at trial, which was that she was struck by the vehicle, the entry would be admissible as a 
party admission. Berkovits v Chaaya, 2016 NY Slip Op 03131, 2nd Dept 4-27-16 

  
  
 
 
 
  

NEGLIGENCE (VERTICAL LADDER FIRE ESCAPE, THROUGH WHICH PLAINTIFF FELL AND WAS RENDERED PARAPLEGIC, 
VIOLATED MUNICIPAL DWELLINGS LAW 53)/LANDLORD-TENANT (VERTICAL LADDER FIRE ESCAPE, THROUGH WHICH 

PLAINTIFF FELL AND WAS RENDERED PARAPLEGIC, VIOLATED MUNICIPAL DWELLINGS LAW 53)/MUNICIPAL LAW 
(VERTICAL LADDER FIRE ESCAPE, THROUGH WHICH PLAINTIFF FELL AND WAS RENDERED PARAPLEGIC, VIOLATED 

MUNICIPAL DWELLINGS LAW 53)/MUNICIPAL DWELLINGS LAW [NYC] (VERTICAL LADDER FIRE ESCAPE, THROUGH WHICH 
PLAINTIFF FELL AND WAS RENDERED PARAPLEGIC, VIOLATED MUNICIPAL DWELLINGS LAW 53)/FIRE ESCAPES 

[NYC] (VERTICAL LADDER FIRE ESCAPE, THROUGH WHICH PLAINTIFF FELL AND WAS RENDERED PARAPLEGIC, VIOLATED 
MUNICIPAL DWELLINGS LAW 53) 

  
  

NEGLIGENCE, LANDLORD-TENANT, MUNICIPAL LAW (NYC). 
  

VERTICAL LADDER FIRE ESCAPE, THROUGH WHICH PLAINTIFF FELL AND WAS RENDERED 
PARAPLEGIC, VIOLATED MUNICIPAL DWELLINGS LAW 53. 

  
The First Department, in a full-fledged opinion by Justice Tom, determined the owner of an apartment building was in 
violation of Multiple Dwelling Law 53, which prohibited vertical ladder fire escapes. Plaintiff fell through the hole in the 
vertical ladder fire escape when she was visiting her friend's apartment. Plaintiff was rendered paraplegic and sued the 
building owner: 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03131.htm
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... [I]n 1948, the Legislature amended the section to add language to subsection nine of Multiple Dwelling Law § 53 
(see Laws of New York, 1948, ch 850). The law was entitled "An Act to amend the multiple dwelling law, in relation 
to existing fire escapes," and subsection nine, as amended, expressly states that "[a] wire, chain cable, vertical 
ladder or rope fire-escape is an unlawful means of egress. Every such fire-escape, if required as a means of 
egress, shall be removed and replaced by a system of fire-escapes constructed and arranged as provided in this 
section" (Multiple Dwelling Law § 53[9]). 

  
A plain reading of the clear and unambiguous language of subsection nine leads to the conclusion that all vertical 
ladders on multiple dwellings, regardless of when the fire escape was constructed, are unlawful and must be 
removed and replaced by a fire escape that complies with the provisions of Multiple Dwelling Law § 53. Notably, 
the section includes no exceptions of any kind ... . Klupchak v First E. Vil. Assoc., 2016 NY Slip Op 03276, 1st 
Dept 4-28-26 

  
 
 
 
 
 

NEGLIGENCE (RADIOLOGIST WAS NOT QUALIFIED TO EXPRESS AN OPINION ON THE PROXIMATE CAUSE OF THE 
DEFORMITY WHICH WAS ALLEGED TO HAVE RESULTED FROM A FAILURE TO DIAGNOSE A FRACTURE)/MEDICAL 

MALPRACTICE (RADIOLOGIST WAS NOT QUALIFIED TO EXPRESS AN OPINION ON THE PROXIMATE CAUSE OF THE 
DEFORMITY WHICH WAS ALLEGED TO HAVE RESULTED FROM A FAILURE TO DIAGNOSE A FRACTURE)/EXPERT OPINION 
EVIDENCE (MEDICAL MALPRACTICE, RADIOLOGIST WAS NOT QUALIFIED TO EXPRESS AN OPINION ON THE PROXIMATE 

CAUSE OF THE DEFORMITY WHICH WAS ALLEGED TO HAVE RESULTED FROM A FAILURE TO DIAGNOSE A 
FRACTURE)/PROXIMATE CAUSE (MEDICAL MALPRACTICE, RADIOLOGIST WAS NOT QUALIFIED TO EXPRESS AN OPINION 

ON THE PROXIMATE CAUSE OF THE DEFORMITY WHICH WAS ALLEGED TO HAVE RESULTED FROM A FAILURE TO 
DIAGNOSE A FRACTURE) 

  

NEGLIGENCE, MEDICAL MALPRACTICE, EVIDENCE. 
  

RADIOLOGIST WAS NOT QUALIFIED TO EXPRESS AN OPINION ON THE PROXIMATE CAUSE 
OF THE DEFORMITY WHICH WAS ALLEGED TO HAVE RESULTED FROM A FAILURE TO 

DIAGNOSE A FRACTURE.  
  

The Second Department, reversing Supreme Court, determined the defendants in a medical malpractice action were 
entitled to summary judgment dismissing the complaint as against them. The complaint alleged defendant radiologist 
failed to diagnose a fractured finger, which was the proximate cause of a deformity. In opposition to defendants' motion for 
summary judgment, the plaintiff offered an affidavit from a radiologist, Dr. Tantleff, who was qualified to evaluate the 
alleged failed diagnosis, but was not qualified to find the failed diagnosis was the proximate cause of the deformity (an 
orthopedic matter). Therefore the defendants were entitled to summary judgment: 
  

Here, Dr. Tantleff's opinion as to proximate cause was related to the specialty of orthopedics, but Dr. Tantleff failed 
to state any basis on which he could be found competent to opine in that area. Therefore he was not qualified to 
render an opinion that Fong's failure to diagnose the plaintiff's nondisplaced fracture proximately caused the 
alleged orthopedic injuries ... . Moreover, his assertion was speculative, as he cited to no record evidence to 
support his opinion that the plaintiff's alleged injuries were due to the undiagnosed fracture ... . Martinez v 
Quintana, 2016 NY Slip Op 02782, 2nd Dept 4-13-16 
  
  
  
  
 
  
 
 
 
 
 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03276.htm
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NEGLIGENCE (BECAUSE THE MUNICIPALITY, PROPERTY OWNER, LISTING BROKER, LISTING AGENT AND SNOW REMOVAL 
CONTRACTOR HAD NOT TAKEN ANY ACTION TO REMOVE SNOW FROM THE SIDEWALK AT THE TIME PLAINTIFF FELL, NO 

ONE OWED A DUTY TO THE PLAINTIFF)/MUNICIPAL LAW (BECAUSE THE MUNICIPALITY, PROPERTY OWNER, LISTING 
BROKER, LISTING AGENT AND SNOW REMOVAL CONTRACTOR HAD NOT TAKEN ANY ACTION TO REMOVE SNOW FROM 
THE SIDEWALK AT THE TIME PLAINTIFF FELL, NO ONE OWED A DUTY TO THE PLAINTIFF)/SLIP AND FALL (BECAUSE THE 

MUNICIPALITY, PROPERTY OWNER, LISTING BROKER, LISTING AGENT AND SNOW REMOVAL CONTRACTOR HAD NOT 
TAKEN ANY ACTION TO REMOVE SNOW FROM THE SIDEWALK AT THE TIME PLAINTIFF FELL, NO ONE OWED A DUTY TO 

THE PLAINTIFF) 

  

NEGLIGENCE, MUNICIPAL LAW. 
  

BECAUSE THE MUNICIPALITY, PROPERTY OWNER, LISTING BROKER, LISTING AGENT AND 
SNOW REMOVAL CONTRACTOR HAD NOT TAKEN ANY ACTION TO REMOVE SNOW FROM 
THE SIDEWALK AT THE TIME PLAINTIFF FELL, NO ONE OWED A DUTY TO THE PLAINTIFF. 

  
The Second Department determined the city, the property owner, the listing broker, the listing agent and the snow 
removal contractor owed no duty of care to plaintiff who slipped and fell on a sidewalk the day after snowfall and before 
anyone shoveled or treated the sidewalk. The city was not notified of the condition and did not create the condition. The 
property owner was not under a statutory duty to remove the snow. The listing broker, the listing agent and the snow 
removal contractor did not create the dangerous condition: 
  

The City established its prima facie entitlement to judgment as a matter of law by demonstrating that it did not 
receive prior written notice of the snow and ice condition which caused the plaintiff's accident, as required by 
section 24-11 of the Charter of the City of Yonkers ... . In opposition, the plaintiff failed to raise a triable issue of fact 
as to any exception to the prior written notice requirement, namely, whether the City affirmatively created the 
alleged defect, or whether the defect was created by the City's special use of the property ... . The City's alleged 
failure to remove the snow and ice from the sidewalk, or to warn of a dangerous condition, were acts of omission, 
and not affirmative acts of negligence ... .  * * * 
  
Absent a statute or ordinance which clearly imposes liability upon an abutting landowner, only a municipality may 
be held liable for the negligent failure to remove snow and ice from a public sidewalk ... . However, the owner of 
property abutting a public sidewalk will be held liable where it, or someone on its behalf, undertook snow and ice 
removal efforts which made the natural conditions more hazardous ... . Here, although section 103-8 of the City 
Charter places the duty to keep sidewalks clear from snow and ice on the abutting landowner, the Charter does not 
expressly make the landowner liable for failure to perform that duty ... . * * * 

  
The Court of Appeals has identified three situations in which a party who enters into a contract to render services 
may be said to have assumed a duty of care, and thus be potentially liable in tort, to third persons: "(1) where the 
contracting party, in failing to exercise reasonable care in the performance of his duties, launche[s] a force or 
instrument of harm'; (2) where the plaintiff detrimentally relies on the continued performance of the contracting 
party's duties and (3) where the contracting party has entirely displaced the other party's duty to maintain the 
premises safely" ... . Any duty [the listing broker, agent and snow removal contractor] had with respect to the 
plaintiff arose exclusively out of the contracts each of them had with [the property owner]... . [The property 
owner] owed no statutory or common-law duty to the plaintiff because there was no statute which imposed liability 
upon it for the negligent failure to remove snow and ice from a public sidewalk, and neither [the property owner], 
nor anyone else on its behalf, undertook any snow removal efforts that made the conditions on the public sidewalk 
more hazardous. Rodriguez v County of Westchester, 2016 NY Slip Op 02635, 2nd Dept 4-6-16 
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NEGLIGENCE (SLIP AND FALL, VILLAGE DID NOT DEMONSTRATE IT DID NOT CREATE THE CONDITION WHICH LED TO 
PLAINTIFF'S TRIP AND FALL, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED)/SLIP AND FALL (VILLAGE DID NOT 

DEMONSTRATE IT DID NOT CREATE THE CONDITION WHICH LED TO PLAINTIFF'S TRIP AND FALL, SUMMARY JUDGMENT 
SHOULD NOT HAVE BEEN GRANTED)/MUNICIPAL LAW (SLIP AND FALL, VILLAGE DID NOT DEMONSTRATE IT DID NOT 

CREATE THE CONDITION WHICH LED TO PLAINTIFF'S TRIP AND FALL, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN 
GRANTED) 

  

NEGLIGENCE, MUNICIPAL LAW. 
  

VILLAGE DID NOT DEMONSTRATE IT DID NOT CREATE THE CONDITION WHICH LED TO 
PLAINTIFF'S TRIP AND FALL, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED. 

  
The Second Department determined defendant village's motion for summary judgment in this slip and fall case should 
have been denied. Although the village demonstrated it did not have written notice of the stop-sign "stump" over which 
plaintiff tripped, the village did not demonstrate it did not create the dangerous condition. There was evidence the stump 
was exposed (not buried) immediately after the village removed the stop sign: 
  

" Where, as here, a municipality has enacted a prior written notice statute, it may not be subjected to liability for 
injuries caused by an improperly maintained street or sidewalk unless it has received written notice of the defect, or 
an exception to the written notice requirement applies'" ... . " The only recognized exceptions to the statutory prior 
written notice requirement involve situations in which the municipality created the defect or hazard through an 
affirmative act of negligence, or where a special use confers a benefit upon the municipality'" ... . The affirmative 
negligence exception "is limited to work by the City that immediately results in the existence of a dangerous 
condition" ... . 

  
Where, as here, the plaintiff has alleged that the affirmative negligence exception applies, the Village was required 
to show, prima facie, that the exception does not apply. Although the Village proved that it did not receive prior 
written notice of the alleged defect, it failed to establish, prima facie, that it did not create the alleged defect ... 
. Kelley v Incorporated Vil. of Hempstead, 2016 NY Slip Op 02966, 2nd Dept 4-20-15 
  
  
 
 
 
 
 

NEGLIGENCE (CODE PROVISION DID NOT SPECIFICALLY IMPOSE TORT LIABILITY ON ABUTTING LANDOWNERS FOR 
BREACH OF THE DUTY TO MAINTAIN THE SIDEWALK, LANDOWNER'S MOTION FOR SUMMARY JUDGMENT SHOULD HAVE 
BEEN GRANTED)/MUNICIPAL LAW (SIDEWALK SLIP AND FALL, CODE PROVISION DID NOT SPECIFICALLY IMPOSE TORT 

LIABILITY ON ABUTTING LANDOWNERS FOR BREACH OF THE DUTY TO MAINTAIN THE SIDEWALK, LANDOWNER'S MOTION 
FOR SUMMARY JUDGMENT SHOULD HAVE BEEN GRANTED)/SIDEWALKS (SLIP AND FALL, CODE PROVISION DID NOT 
SPECIFICALLY IMPOSE TORT LIABILITY ON ABUTTING LANDOWNERS FOR BREACH OF THE DUTY TO MAINTAIN THE 

SIDEWALK, LANDOWNER'S MOTION FOR SUMMARY JUDGMENT SHOULD HAVE BEEN GRANTED)/SLIP AND FALL (CODE 
PROVISION DID NOT SPECIFICALLY IMPOSE TORT LIABILITY ON ABUTTING LANDOWNERS FOR BREACH OF THE DUTY TO 

MAINTAIN THE SIDEWALK, LANDOWNER'S MOTION FOR SUMMARY JUDGMENT SHOULD HAVE BEEN GRANTED) 

  
  

NEGLIGENCE, MUNICIPAL LAW. 
  

CODE PROVISION DID NOT SPECIFICALLY IMPOSE TORT LIABILITY ON ABUTTING 
LANDOWNERS FOR BREACH OF THE DUTY TO MAINTAIN THE SIDEWALK, LANDOWNER'S 

MOTION FOR SUMMARY JUDGMENT SHOULD HAVE BEEN GRANTED. 
  

The Second Department, reversing Supreme Court, determined, under the town code, defendant abutting landowner was 
not liable for a sidewalk slip and fall. Although the code provision imposed a duty to maintain the sidewalk on the abutting 
landowner, the provision did not specifically impose tort liability: 
  

Generally, liability for injuries sustained as a result of dangerous and defective conditions on public sidewalks is 
placed on the municipality, and not the abutting landowner ... . " However, an abutting landowner will be liable to a 
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pedestrian injured by a defect in a sidewalk where the landowner created the defect, caused the defect to occur by 
some special use of the sidewalk, or breached a specific ordinance or statute which obligates [him or her] to 
maintain the sidewalk'" ... . " In order for a statute, ordinance or municipal charter to impose tort liability upon an 
abutting owner for injuries caused by his or her negligence, the language thereof must not only charge the 
landowner with a duty, it must also specifically state that if the landowner breaches that duty he [or she] will be 
liable to those who are injured'" ... . Kilfoyle v Town of N. Hempstead, 2016 NY Slip Op 03141, 2nd Dept 4-27-
16 

  
  
  
  
  
  

NEGLIGENCE (MUNICIPAL LAW, MOTION TO AMEND NOTICE OF CLAIM TO ADD NEW THEORY OF LIABILITY SHOULD NOT 
HAVE BEEN GRANTED)/MUNICIPAL LAW (NEGLIGENCE, MOTION TO AMEND NOTICE OF CLAIM TO ADD NEW THEORY OF 

LIABILITY SHOULD NOT HAVE BEEN GRANTED)/NOTICE OF CLAIM (MUNICIPAL LAW, MOTION TO AMEND NOTICE OF CLAIM 
TO ADD NEW THEORY OF LIABILITY SHOULD NOT HAVE BEEN GRANTED) 

  

NEGLIGENCE, MUNICIPAL LAW. 
  

MOTION TO AMEND NOTICE OF CLAIM TO ADD NEW THEORY OF LIABILITY SHOULD NOT 
HAVE BEEN GRANTED. 

  
  
The Second Department, reversing Supreme Court, determined plaintiff's motion to amend the notice of claim should not 
have been granted. The notice of claim alleged plaintiff fell because of an uneven, broken sidewalk. The amended notice 
of claim alleged plaintiff slipped on snow or ice:  

  
"Amendments to notices of claim are appropriate only to correct good faith and nonprejudicial technical mistakes, 
defects or omissions, not substantive changes in the theory of liability'" ... . Here, the proposed amendments to the 
notice of claim included a substantive change to the facts and added a new theory of liability. "Such changes are 
not technical in nature and are not permitted as late-filed amendments to a notice of claim under General Municipal 
Law § 50-e[6]" ... . Moreover, under the circumstances of this case, the granting of leave to serve and file the 
proposed amended notice of claim prejudiced NYCHA by depriving it of the opportunity to promptly and 
meaningfully investigate the claim ... . 

  
Nor would it have been proper to grant the plaintiff's cross motion on the basis that it was, in effect, for leave to 
serve and file a late notice of claim. The plaintiff's motion was not made until May 13, 2014, or almost two years 
and four months after the happening of the accident on January 21, 2012. The plaintiff's failure to petition for leave 
to serve a late notice of claim within 1 year and 90 days of the date that his claim accrued deprived the Supreme 
Court of authority to permit late service of a notice of claim ... . Robinson v City of New York, 2016 NY Slip Op 
03156, 2nd Dept 4-27-16 
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NEGLIGENCE (POLICE OFFICER'S GENERAL MUNICIPAL LAW 205-E CAUSE OF ACTION SHOULD NOT HAVE BEEN 
DISMISSED, CRITERIA FOR SUMMARY JUDGMENT NOT MET BY POINTING TO GAPS IN OTHER PARTY'S PROOF)/MUNICIPAL 

LAW (POLICE OFFICER'S GENERAL MUNICIPAL LAW 205-E CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED, 
CRITERIA FOR SUMMARY JUDGMENT NOT MET BY POINTING TO GAPS IN OTHER PARTY'S PROOF)/EVIDENCE (SUMMARY 
JUDGMENT, POLICE OFFICER'S GENERAL MUNICIPAL LAW 205-E CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED, 
CRITERIA FOR SUMMARY JUDGMENT NOT MET BY POINTING TO GAPS IN OTHER PARTY'S PROOF)/SLIP AND FALL (POLICE 

OFFICER, GENERAL MUNICIPAL LAW 205-E, POLICE OFFICER'S GENERAL MUNICIPAL LAW 205-E CAUSE OF ACTION 
SHOULD NOT HAVE BEEN DISMISSED, CRITERIA FOR SUMMARY JUDGMENT NOT MET BY POINTING TO GAPS IN OTHER 

PARTY'S PROOF)/POLICE OFFICERS (GENERAL MUNICIPAL LAW 205-E CAUSE OF ACTION SHOULD NOT HAVE BEEN 
DISMISSED, CRITERIA FOR SUMMARY JUDGMENT NOT MET BY POINTING TO GAPS IN OTHER PARTY'S PROOF) 

  
  

NEGLIGENCE, MUNICIPAL LAW, EVIDENCE. 
  

POLICE OFFICER'S GENERAL MUNICIPAL LAW 205-E CAUSE OF ACTION SHOULD NOT 
HAVE BEEN DISMISSED, CRITERIA FOR SUMMARY JUDGMENT NOT MET BY POINTING TO 

GAPS IN OTHER PARTY'S PROOF. 
  

The Second Department, reversing Supreme Court, determined the dismissal of plaintiff police officer's negligence cause 
of action did not mandate dismissal of the General Municipal Law 205-e cause of action. Plaintiff alleged his slip and fall 
injury resulted from defendant's failure to comply with specified regulations. In its motion for summary judgment, 
defendant did not affirmatively demonstrate the regulations were not breached. The court noted that simply pointing to 
gaps in plaintiff's proof is not enough in the summary judgment context: 
  

...[T]he dismissal of the plaintiff's common-law negligence cause of action was not fatal, as a matter of law, to his 
General Municipal Law § 205-e cause of action. In order to recover under General Municipal Law § 205-e, the 
statute does not mandate that the plaintiff establish general negligence, but rather, negligence of any person in 
"failing to comply" with the requirements of, inter alia, a regulation ... , or " negligent noncompliance with a 
requirement found in a well-developed body of law and regulation that imposes clear duties'" ... . Furthermore, 
while the plaintiff alleged in his consolidated complaint that the defendants violated certain identified regulations, 
the defendants failed to affirmatively demonstrate in their submissions to the Supreme Court that these regulations 
were not breached. A defendant's prima facie burden on a motion for summary judgment cannot be met by pointing 
to gaps in the plaintiff's case ... . Vaughn v Veolia Transp., Inc., 2016 NY Slip Op 02985, 2nd Dept 4-20-16 
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NEGLIGENCE (THE CITY (NYC) HAD ENTERED A SPECIAL RELATIONSHIP WITH DEFENDANT PROPERTY OWNERS 
CONCERNING THE REPAIR OF A DEFECTIVE SIDEWALK, DEFENDANTS WERE ENTITLED TO CONTRIBUTION FROM THE 

CITY IN THIS SLIP AND FALL CASE)/SLIP AND FALL (THE CITY (NYC) HAD ENTERED A SPECIAL RELATIONSHIP WITH 
DEFENDANT PROPERTY OWNERS CONCERNING THE REPAIR OF A DEFECTIVE SIDEWALK, DEFENDANTS WERE ENTITLED 

TO CONTRIBUTION FROM THE CITY IN THIS SLIP AND FALL CASE)/MUNICIPAL LAW (THE CITY (NYC) HAD ENTERED A 
SPECIAL RELATIONSHIP WITH DEFENDANT PROPERTY OWNERS CONCERNING THE REPAIR OF A DEFECTIVE SIDEWALK, 

DEFENDANTS WERE ENTITLED TO CONTRIBUTION FROM THE CITY IN THIS SLIP AND FALL CASE)/GOVERNMENTAL 
IMMUNITY (THE CITY (NYC) HAD ENTERED A SPECIAL RELATIONSHIP WITH DEFENDANT PROPERTY OWNERS 

CONCERNING THE REPAIR OF A DEFECTIVE SIDEWALK, DEFENDANTS WERE ENTITLED TO CONTRIBUTION FROM THE 
CITY IN THIS SLIP AND FALL CASE)/SPECIAL RELATIONSHIP (GOVERNMENTAL IMMUNITY, THE CITY (NYC) HAD ENTERED A 
SPECIAL RELATIONSHIP WITH DEFENDANT PROPERTY OWNERS CONCERNING THE REPAIR OF A DEFECTIVE SIDEWALK, 

DEFENDANTS WERE ENTITLED TO CONTRIBUTION FROM THE CITY IN THIS SLIP AND FALL CASE) 

  

NEGLIGENCE, MUNICIPAL LAW, GOVERNMENTAL IMMUNITY. 
  

THE CITY (NYC) HAD ENTERED A SPECIAL RELATIONSHIP WITH DEFENDANT PROPERTY 
OWNERS CONCERNING THE REPAIR OF A DEFECTIVE SIDEWALK, DEFENDANTS WERE 

ENTITLED TO CONTRIBUTION FROM THE CITY IN THIS SLIP AND FALL CASE. 
  

The Second Department determined defendant property owners, the Bilellos, were entitled to contribution from the city 
(NYC), based upon a special relationship with the city, in a sidewalk slip and fall case. Tree roots had raised the sidewalk 
in front of the Bilellos property. The city issued a notice of violation to the Bilellos and the Bilellos were told by the city not 
to touch the sidewalk until a plan for repair was developed by the city. The Department of Forestry never got in touch with 
the Bilellos and plaintiff tripped and fell over the defect 11 months after the Bilellos' last communication from the city: 
  

Here, it is undisputed that the City did not owe a direct duty of care to the plaintiff, because the 2003 enactment of 
Administrative Code of City New York 7-210 shifted liability for injuries arising from sidewalk defects from the City 
to the abutting property owner ... . However, if the City owed an independent, special duty to the Bilellos, it may be 
held liable "for the portion of the damage attributable to [its] negligence, despite the fact that the duty violated was 
not one owing directly to the injured person" ... . "Such a duty is found when a special relationship exists between 
the municipality and an individual or class of persons warranting the imposition of a duty to use reasonable care for 
those persons' benefit" ... . To establish the existence of a special relationship based on a municipality's voluntary 
assumption of a duty, the party asserting the relationship has a heavy burden to prove the following elements: (1) 
an assumption by the municipality, through promises or actions, of an affirmative duty to act on behalf of the party; 
(2) knowledge on the part of the municipality's agents that inaction could lead to harm; (3) some form of direct 
contact between the municipality's agents and the party; and (4) the party's justifiable reliance on the municipality's 
affirmative undertaking ... . Stanciu v Bilello, 2016 NY Slip Op 02802, 2nd Dept 4-13-16 

  

 
 
 
 
  

NEGLIGENCE (MEDICAL MALPRACTICE, LATE NOTICE OF CLAIM PROPERLY ALLOWED DESPITE ABSENCE OF 
EXCUSE)/MUNICIPAL LAW (MEDICAL MALPRACTICE, LATE NOTICE OF CLAIM PROPERLY ALLOWED DESPITE ABSENCE OF 
EXCUSE)/MEDICAL MALPRACTICE (MUNICIPAL LAW, LATE NOTICE OF CLAIM PROPERLY ALLOWED DESPITE ABSENCE OF 

EXCUSE) 

  

NEGLIGENCE, MUNICIPAL LAW, MEDICAL MALPRACTICE. 
  

LATE NOTICE OF CLAIM PROPERLY ALLOWED DESPITE ABSENCE OF EXCUSE. 
  

The Second Department determined a late notice of claim was properly allowed despite the absence of an excuse for the 
delay in serving the notice. The claim alleged negligence during an emergency cesarean birth at defendant facility. 
Because the medical records memorialized the event, the delay caused no prejudice to the defendant: 
  

The petitioner established that the appellant had actual knowledge of the essential facts constituting the claim by 
virtue of its possession of the infant's medical records, which detail her delivery and post-natal care, and 
established that the delay in serving the notice of claim would not substantially prejudice the appellant in 
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maintaining its defense on the merits. Under those circumstances, the fact that the petitioner could not show a 
reasonable excuse for the delay does not bar the granting of leave to serve a late notice of claim upon the 
appellant ... . Matter of Benjamin v Nassau Health Care Corp., 2016 NY Slip Op 02989, 2nd Dept 4-20-16 

  
  
  
 

PISTOL PERMITS 
 
 

PISTOL PERMITS (DETERIORATING MENTAL CONDITION AND DEPLORABLE LIVING CONDITION JUSTIFED REVOCATION OF 
PISTOL PERMIT)/MENTAL HYGIENE LAW (PISTOL PERMITS, DETERIORATING MENTAL CONDITION AND DEPLORABLE 

LIVING CONDITION JUSTIFED REVOCATION OF PISTOL PERMIT) 

  

PISTOL PERMITS, MENTAL HYGIENE LAW. 
  

DETERIORATING MENTAL CONDITION AND DEPLORABLE LIVING CONDITIONS JUSTIFIED 
REVOCATION OF PISTOL PERMIT. 

  
The Second Department determined County Court properly revoked petitioner's pistol permit based upon evidence of 
deplorable living conditions, deteriorating mental health, and petitioner's inability to care for himself: 
  

"The State has a substantial and legitimate interest and indeed, a grave responsibility, in insuring the safety of the 
general public from individuals who, by their conduct, have shown themselves to be lacking the essential 
temperament or character which should be present in one entrusted with a dangerous instrument" ... . Penal Law § 
400.00(1), which sets forth the eligibility requirements for obtaining a pistol license, requires, inter alia, that the 
applicant be of good moral character with no prior convictions of a felony or serious offense, and a person 
"concerning whom no good cause exists for the denial of the license" (Penal Law § 400.00[1][n]...). " Where a 
licensee challenges a determination, made after a hearing, to revoke his or her pistol license,' or to deny 
reinstatement of a permit previously revoked, we review only whether a rational basis exists for the licensing 
authority's determination, or whether the determination is arbitrary or capricious'" ... . 

  
Here, at the hearing, testimony was elicited regarding the petitioner's deplorable living conditions, the deteriorating 
state of his mental health, and his inability to properly care for himself, his environment, or his possessions. 
Contrary to the petitioner's contention, this evidence, which was credited by the respondent, was sufficient to 
provide a rational basis for the determination revoking his pistol license.  Matter of Warmouth v Zuckerman, 2016 
NY Slip Op 02659, 2nd Dept 4-6-16 

  
 

 
REAL PROPERTY 

 
REAL PROPERTY (DEFENDANT DEMONSTRATED WATER WAS NOT DIVERTED ONTO PLAINTIFF'S PROPERTY IN BAD 

FAITH)/SURFACE WATER (REAL PROPERTY, DEFENDANT DEMONSTRATED WATER WAS NOT DIVERTED ONTO PLAINTIFF'S 
PROPERTY IN BAD FAITH) 

  
REAL PROPERTY. 

  
DEFENDANT DEMONSTRATED WATER WAS NOT DIVERTED ONTO PLAINTIFF'S PROPERTY 

IN BAD FAITH. 
  

The Third Department, reversing Supreme Court, determined defendant land-owner was entitled to summary judgment 
dismissing the complaint alleging the improper diversion of water onto plaintiff's property: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02989.htm
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"Landowners making improvements to their land are not liable for damage caused by any resulting flow of surface 
water onto abutting property as long as the improvements are made in a good faith effort to enhance the 
usefulness of the property and no artificial means, such as pipes and drains, are used to divert the water thereon" 
... . "Thus, a plaintiff seeking to recover must establish that the improvements on the defendant's land caused the 
surface water to be diverted, that damages resulted and either that artificial means were used to effect the 
diversion or that the improvements were not made in a good faith effort to enhance the usefulness of the 
defendant's property"... .  
  
Defendant averred that the complained-of work involved the removal of 17 to 25 cubic yards of soil around the 
entrance to the culvert and that it did not artificially channel water onto plaintiffs' property. He also stated that he 
performed the work in a good faith effort to create a detention area that would remediate drainage issues on his 
property in the event that the flow through the culvert was slow or blocked. Defendant further submitted the affidavit 
of a neighbor of the parties, a civil engineer with experience in stormwater management, who opined that the work 
did improve drainage and had no effect on the amount of water flowing onto plaintiffs' property. Defendant 
accordingly met his prima facie burden of demonstrating his entitlement to summary judgment, shifting the burden 
to plaintiffs to demonstrate that the changes were undertaken in bad faith or diverted additional water onto their 
property by artificial means... . Silverman v Doell, 2016 NY Slip Op 03054, 3rd Dept 4-21-16 

  

 
 
 

REAL PROPERTY (HIGHWAY LAW ALLOWING AN UNUSED PUBLIC EASEMENT TO BE DECLARED ABANDONED DOES NOT 
APPLY WHERE THE MUNICIPALITY OWNS A FEE INTEREST IN THE ROADBED)/MUNICIPAL LAW (HIGHWAY LAW ALLOWING 

AN UNUSED PUBLIC EASEMENT TO BE DECLARED ABANDONED DOES NOT APPLY WHERE THE MUNICIPALITY OWNS A 
FEE INTEREST IN THE ROADBED)/HIGHWAY LAW (HIGHWAY LAW ALLOWING AN UNUSED PUBLIC EASEMENT TO BE 

DECLARED ABANDONED DOES NOT APPLY WHERE THE MUNICIPALITY OWNS A FEE INTEREST IN THE 
ROADBED)/ABANDONED HIGHWAY (HIGHWAY LAW ALLOWING AN UNUSED PUBLIC EASEMENT TO BE DECLARED 

ABANDONED DOES NOT APPLY WHERE THE MUNICIPALITY OWNS A FEE INTEREST IN THE ROADBED) 

  
REAL PROPERTY, MUNICIPAL LAW, HIGHWAY LAW. 

  
HIGHWAY LAW ALLOWING AN UNUSED PUBLIC EASEMENT TO BE DECLARED 

ABANDONED DOES NOT APPLY WHERE THE MUNICIPALITY OWNS A FEE INTEREST IN THE 
ROADBED. 

  
The Second Department determined plaintiff's action to have property used by plaintiff as a parking lot declared an 
abandoned highway was properly dismissed for failure to state a cause of action. The roadbed had been paved and used 
as a parking lot by plaintiff. Plaintiff alleged the roadway had not been used for at least 15 years. However, Highway Law 
205(1), which allows a public easement to be declared abandoned, does not apply where the municipality owns a fee 
interest in the road, which was the case here: 
  

In 1942, "all right, title and interest" in Bishop Road was dedicated to the Town "for highway purposes." ... The 
plaintiff alleged that when it acquired the property abutting Bishop Road in 1998, Bishop Road was "an unpaved 
dirt pathway" that led to "nowhere," and that it paved the length of Bishop Road, painted stripes for parking stalls to 
provide spaces for its customers, and erected a six-foot fence, enclosing the full width of the roadbed. The plaintiff 
asserted that, with the exception of vehicles that cross over a small portion of Bishop Road to enter a separate lot, 
there had been no regular vehicular or pedestrian traffic along Bishop Road for at least 15 years. * * * 
... Highway Law § 205(1) "sets forth a six-year limitation on the life of an unused public easement" ... . It does not 
apply where a town has acquired a fee to the land in question ... . Here, the plaintiff does not dispute that the Town 
owns a fee interest in Bishop Road. Accordingly, Bishop Road cannot be deemed abandoned under Highway Law 
§ 205, even if it has not "been traveled or used as a highway for six years" (Highway Law § 205[1]...). No-Dent 
Props., Inc. v Commissioner of Town of Hempstead Dept. of Hwys., 2016 NY Slip Op 02625, 2nd Dept 4-6-16 
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TRUSTS AND ESTATES 
 
 

TRUSTS AND ESTATES (BENEFICIARIES OF ESTATE DID NOT HAVE STANDING TO BRING AN ACTION TO PRESERVE AN 
ESTATE ASSET, ONLY THE PERSONAL REPRESENTATIVE OF THE ESTATE HAS THAT POWER)/STANDING (TRUSTS AND 

ESTATES, (BENEFICIARIES OF ESTATE DID NOT HAVE STANDING TO BRING AN ACTION TO PRESERVE AN ESTATE ASSET, 
ONLY THE PERSONAL REPRESENTATIVE OF THE ESTATE HAS THAT POWER) 

  
TRUSTS AND ESTATES. 

  
BENEFICIARIES OF ESTATE DID NOT HAVE STANDING TO BRING AN ACTION TO PRESERVE 

AN ESTATE ASSET, ONLY THE PERSONAL REPRESENTATIVE OF THE ESTATE HAS THAT 
POWER. 

  
The Second Department determined plaintiffs, who were beneficiaries of decedent's estate, did not have standing to bring 
an action seeking to recover and preserve an asset allegedly wrongfully diverted from decedent's estate prior to her 
death. Only a personal representative of the estate could bring the action: 
  

EPTL 11-3.2(b) provides that a cause of action for injury to person or property is not lost because of the death of 
the person in whose favor the cause of action existed, as the cause of action may be commenced or continued by 
the decedent's personal representative. "[A] beneficiary, absent extraordinary circumstances . . . , cannot act on 
behalf of [an] estate or exercise [a] fiduciary's rights with respect to estate property" ... . Rather, "[t]he appropriate 
avenue is to be appointed a representative pursuant to the requirements of the EPTL" ... . 

  
Here, the Supreme Court correctly determined that the plaintiffs lacked standing to commence an action to recover 
and preserve an asset alleged to have been wrongfully diverted from the decedent's estate prior to her death ... . 
The plaintiffs, as individual beneficiaries of the decedent's estate, had no independent right to maintain an 
independent cause of action for the recovery of estate property, as such a right belonged to the personal 
representative of the decedent's estate ... . Stallsworth v Stallsworth, 2016 NY Slip Op 03161, 2nd Dept 4-27-16 

 
 
 

 
UNEMPLOYMENT INSURANCE 

  
 

UNEMPLOYMENT INSURANCE (CO-WORKERS' EGREGIOUS AND LEWD BEHAVIOR, TOGETHER WITH THE EMPLOYER'S 
INADEQUATE RESPONSE, CONSTITUTED GOOD CAUSE FOR LEAVING EMPLOYMENT) 

  
UNEMPLOYMENT INSURANCE. 

  
CO-WORKERS' EGREGIOUS AND LEWD BEHAVIOR, TOGETHER WITH THE EMPLOYER'S 
INADEQUATE RESPONSE, CONSTITUTED GOOD CAUSE FOR LEAVING EMPLOYMENT. 

  
The Third Department determined that co-workers' egregious, lewd and harassing behavior, combined with the 
employer's inadequate response, provided good cause for claimant's leaving employment: 
  

"Whether a claimant has left employment for good cause so as to qualify for unemployment insurance benefits is a 
factual issue to be resolved by the Board and its determination will be upheld if supported by substantial evidence" 
... . The Board was free to, and did, credit claimant's testimony that she did not feel safe or comfortable with 
continuing her employment after the egregious behavior of her coworker. The record evidence also reflects that 
claimant had previously reported harassment by another male coworker, who was reprimanded by the employer. In 
view of this pattern of sexual harassment and the employer's inadequate offer to transfer claimant to a nearby 
building — where she would still be forced to interact with the service center — substantial evidence supports the 
Board's determination that claimant left her employment for good cause ... . Matter of Labbate (Robert Green 
Auto & Truck, Inc.--Commissioner of Labor), 2016 NY Slip Op 02898, 3rd Dept 4-14-16 
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UNEMPLOYMENT INSURANCE (PARALEGAL IN SMALL LAW OFFICE ENTITLED TO UNEMPLOYMENT INSURANCE 

BENEFITS)/PARALEGAL (UNEMPLOYMENT INSURANCE, PARALEGAL IN SMALL LAW OFFICE ENTITLED TO UNEMPLOYMENT 
INSURANCE BENEFITS) 

  
UNEMPLOYMENT INSURANCE. 

  
PARALEGAL IN SMALL LAW OFFICE ENTITLED TO UNEMPLOYMENT INSURANCE 

BENEFITS. 
  

The Third Department determined claimant, a paralegal in a small law office, was an employee entitled to unemployment 
insurance benefits: 
  

... [C]laimant's work was assigned by the law office, he could not reassign his work to anyone, he was paid hourly 
and he was required to submit time sheets reflecting both client billable hours and administrative hours. 
Furthermore, claimant's work was reviewed by an attorney, any corrections were to be made by claimant, the law 
office was ultimately responsible for the work product, the law office supplied claimant with all of the equipment and 
material needed to perform the work and any expenses were reimbursed by the law office. In view of the foregoing, 
substantial evidence supports the Board's finding that the law office exercised sufficient control over claimant's 
work to establish an employer-employee relationship ... . Matter of Kristensen (Law Offs. of David C. Birdoff--
Commissioner of Labor), 2016 NY Slip Op 03035, 3rd Dept 4-21-16 

  
  

  
  
  
  
  
  

UNEMPLOYMENT INSURANCE (RADIATION THERAPIST WAS AN EMPLOYEE ENTITLED TO UNEMPLOYMENT INSURANCE 
BENEFITS, DESPITE INDEPENDENT-CONTRACTOR DESIGNATION IN THE AGREEMENT)/RADIATION THERAPIST 

(UNEMPLOYMENT INSURANCE RADIATION THERAPIST WAS AN EMPLOYEE ENTITLED TO UNEMPLOYMENT INSURANCE 
BENEFITS, DESPITE INDEPENDENT-CONTRACTOR DESIGNATION IN THE AGREEMENT) 

  
UNEMPLOYMENT INSURANCE. 

  
RADIATION THERAPIST WAS AN EMPLOYEE ENTITLED TO UNEMPLOYMENT INSURANCE 
BENEFITS, DESPITE INDEPENDENT-CONTRACTOR DESIGNATION IN THE AGREEMENT. 

  
The Third Department determined a licensed radiation therapist (RT) was an employee of La Cruz Radiation Consultants 
and was therefore entitled to unemployment insurance benefits, despite the use of the term "independent contractor" in 
the relevant agreement: 
  

La Cruz screened the RTs' credentials and assigned them to its clients to provide radiation therapy services, 
directing them where and when to report. La Cruz paid the RTs a set rate of $50 per hour, did not take payroll 
deductions from their salary and issued 1099 tax forms; La Cruz required that the RTs submit to it biweekly time 
sheets signed by the client's supervisor, and La Cruz, in turn, billed the clients an increased price for the RTs' 
services and collected all payments from the client. Once assigned, the client determined the RTs' schedule to 
meet their staffing needs and whether to continue to use their services or seek a different referral from La Cruz, 
and the client's chief radiology therapist or physician oversaw their work. Under the agreement that designated the 
RTs as independent contractors, claimant was required to call La Cruz and the client if she could not be at work at 
the scheduled time, questions regarding payment for services were directed to La Cruz and the RTs were 
prohibited from working directly for the assigned clients or La Cruz competitors. La Cruz would find replacements 
for the RTs if they could not work the schedule set by the client for any reason. Claimant testified that, on the day 
that the client informed her that her services no longer were needed, she was under consideration to be hired as an 
employee of the client and, because the client had not given advance notice of her discharge, La Cruz reimbursed 
her for expenses for her travel to the client. Notwithstanding proof in the record that might support a contrary 
conclusion, we find that the foregoing constitutes substantial evidence to support the Board's decisions that La 
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Cruz, while not directly supervising claimant's daily RT activities for the client, retained sufficient overall control over 
the work performed by claimant and those similarly situated to establish an employer-employee relationship... 
. Matter of Ryan (La Cruz Radiation Consultants, Inc.--Commissioner of Labor), 2016 NY Slip Op 03038, 3rd 
Dept 4-21-16 

 
 
 
 
  

 UNEMPLOYMENT INSURANCE (PART-TIME ATTORNEY WAS AN EMPLOYEE OF SOLO PRACTITIONER)/ATTORNEYS 

(UNEMPLOYMENT INSURANCE, PART-TIME ATTORNEY WAS AN EMPLOYEE OF SOLO PRACTITIONER) 

  

UNEMPLOYMENT INSURANCE. 
  

PART-TIME ATTORNEY WAS AN EMPLOYEE OF SOLO PRACTITIONER. 
  

The Third Department determined a part-time attorney was an employee of a solo practitioner, Charleston, who worked 
out of an office in the basement of his house: 
  

Here, the record reflects that Charleston assigned specific legal work to the attorney, advised him of the general 
deadline associated with each assignment and paid him a set hourly rate for his services, which he received once 
the relevant clients paid their bills. While the attorney was free to accept or reject assignments, work from home 
and dictate his own schedule, the nature and frequency of the assignments were controlled by Charleston, and 
Charleston retained ultimate responsibility to the clients for the quality of the work performed. In addition, 
Charleston negotiated all retainer agreements, co-billed for his and the attorney's services, reimbursed the attorney 
for parking expenses, regardless of whether the clients paid that portion of their bills, and, at all times, remained the 
attorney of record. Furthermore, Charleston and the attorney did not have a written contract and the attorney was 
permitted to, and often did, use Charleston's office and equipment to carry out his assignments. Thus, despite 
evidence in the record that could support a contrary result, the Board's finding of an employment relationship is 
supported by substantial evidence... . Matter of Charleston (Commissioner of Labor), 2016 NY Slip Op 03230, 
3rd Dept 4-28-16 

  
  
  
  
  
  

UNEMPLOYMENT INSURANCE (NURSE WAS AN EMPLOYEE OF COMPANY WHICH DOES HEALTH SCREENING OF 
EMPLOYEES OF CORPORATE CLIENTS)/NURSES (UNEMPLOYMENT INSURANCE, NURSE WAS AN EMPLOYEE OF 

COMPANY WHICH DOES HEALTH SCREENING OF EMPLOYEES OF CORPORATE CLIENTS) 

  
UNEMPLOYMENT INSURANCE. 

  
NURSE WAS AN EMPLOYEE OF COMPANY WHICH DOES HEALTH SCREENING OF 

EMPLOYEES OF CORPORATE CLIENTS. 
  

The Third Department determined a nurse who worked for Summit Health, which screens employees of corporate clients, 
was an employee entitled to unemployment insurance benefits: 
  

Summit posted openings for medical examiners on its website, interviewed applicants and screened their 
education, license credentials and experience to ensure their qualifications and ability to perform the required 
medical services. Summit scheduled the clinics with its clients, who determined what services were needed; 
Summit then posted the clinic dates, enabling examiners to sign up to work based upon their availability, and they 
were paid a set hourly rate. Summit provided all of the equipment and supplies for the clinics and reimbursed the 
examiners for certain travel and other expenses. If examiners could not work as scheduled, they reported to 
Summit, which looked for a replacement. Summit solicited claimant to work for it after reviewing her credentials 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03038.htm
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posted on a job website. Claimant worked as a health examiner and a registrar as well as a lead examiner 
responsible for oversight of the clinic, bringing and returning supplies and equipment provided by Summit, 
submitting patient consent forms to Summit, resolving problems and reporting back to Summit after the clinic was 
completed. Examiners were required to sign contracts designating them as independent contractors, which 
obligated them to comply with industry best practices and provided training available for that purpose; they were 
required to wear a Summit identification badge and to abide by a dress code at clinics, among other provisions. 

  
Given the foregoing, we find that there was substantial evidence to support the Board's determination that Summit 
retained sufficient overall control over the work performed by claimant to establish that she was an employee of 
Summit ... . Matter of Armbruster (Summit Health, Inc. -- Commissioner of Labor), 2016 NY Slip Op 03231, 
3rd Dept 4-28-16 

  
  
  
  
  
  

UNEMPLOYMENT INSURANCE (SECURITY CONSULTANT WAS EMPLOYEE OF OFF-TRACK BETTING FACILITY DESPITE 
INDEPENDENT CONTRACTOR DESIGNATION IN AGREEMENT)/SECURITY CONSULTANT (SECURITY CONSULTANT WAS 
EMPLOYEE OF OFF-TRACK BETTING FACILITY DESPITE INDEPENDENT CONTRACTOR DESIGNATION IN AGREEMENT) 

  
UNEMPLOYMENT INSURANCE. 

  
SECURITY CONSULTANT WAS EMPLOYEE OF OFF-TRACK BETTING FACILITY DESPITE 

INDEPENDENT CONTRACTOR DESIGNATION IN AGREEMENT. 
  

The Third Department determined a security consultant who worked undercover at an Off-Track Betting (OTB) facility 
(Race Palace) was an employee despite the "independent contractor" designation in the written agreement: 
  

... Claimant and the other security consultants provided services exclusively at the location of the Race Palace and 
claimant's work schedule was established through consultation with another security consultant. He was 
compensated at a negotiated hourly rate of pay that was set forth in an independent contractor agreement and was 
required to submit claim forms and activity reports detailing his services within established time frames in order to 
receive payment from OTB. In addition, he was reimbursed by OTB for certain preapproved expenses and was 
required to keep all information regarding his services strictly confidential. In view of the foregoing, substantial 
evidence supports the Board's finding that OTB retained the requisite control necessary to establish the existence 
of an employment relationship ... . Although the written agreement designated claimant as an independent 
contractor, it is not dispositive of claimant's employment status ... . Matter of Dwyer (Nassau Regional Off-Track 
Corp. -- Commissioner of Labor), 2016 NY Slip Op 03232, 3rd Dept 4-28-16 

  
  
  
  
  
  

UNEMPLOYMENT INSURANCE (MECHANIC WAS AN EMPLOYEE OF USED CAR SELLERS)/MECHANIC [AUTO] 
(UNEMPLOYMENT INSURANCE, MECHANIC WAS AN EMPLOYEE OF USED CAR SELLER) 

  
UNEMPLOYMENT INSURANCE. 

  
MECHANIC WAS AN EMPLOYEE OF USED CAR SELLER. 

  
The Third Department determined a mechanic was an employee of Guardi, who bought used cars, repaired and sold 
them: 
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... [A]lthough Guardi did not advertise for claimant's services, claimant filled out paperwork that he characterized as 
an application for employment prior to working for Guardi. Upon being hired, Guardi offered and established 
claimant's rate of pay at $10 an hour. Claimant testified that after pricing the cost of repairs for a used vehicle and 
discussing those repairs with Guardi, Guardi would instruct him whether to make the repairs and, at times, would 
also make repair suggestions to claimant. Guardi provided claimant with a garage to perform the repairs that 
included certain equipment, such as a vehicle lift, tire-changing machine and a compressor ... . Guardi also 
disposed of old motor oil and used tires and maintained the equipment located in the garage. While claimant 
owned his own tools, he kept those tools at the garage, and he did not maintain his own auto-repair business or 
repair vehicles for any other employer. Aside from repairing vehicles, claimant also assisted Guardi with customer 
service and, on occasion, sold a used vehicle, for which he would receive a commission of $50. In addition to 
issuing claimant a weekly paycheck, claimant was expected to work the same hours as other employees at Used 
Auto and report for work on time each day. Claimant was required to contact Guardi if he was sick or unable to 
report to work on a given day, was required to obtain permission to take time off from work and record the start and 
end of his shifts and meals on a timeclock ... . Matter of DeVaul (Guardi -- Commissioner of Labor), 2016 NY 
Slip Op 03233, 3rd Dept 4-28-16 

 
 
 

WORKERS’ COMPENSATION LAW 
 

 WORKERS' COMPENSATION LAW (AMENDMENT TO WORKERS' COMPENSATION LAW WHICH IMPOSED LIABILITY UPON 

INSURERS FOR REOPENED CASES PREVIOUSLY COVERED BY THE SPECIAL FUND IS 
UNCONSTITUTIONAL)/STATUTES (AMENDMENT TO WORKERS' COMPENSATION LAW WHICH IMPOSED LIABILITY UPON 

INSURERS FOR REOPENED CASES PREVIOUSLY COVERED BY THE SPECIAL FUND IS UNCONSTITUTIONAL)/CONTRACT 
CLAUSE (AMENDMENT TO WORKERS' COMPENSATION LAW WHICH IMPOSED LIABILITY UPON INSURERS FOR REOPENED 

CASES PREVIOUSLY COVERED BY THE SPECIAL FUND IS UNCONSTITUTIONAL)/TAKINGS CLAUSE (AMENDMENT TO 
WORKERS' COMPENSATION LAW WHICH IMPOSED LIABILITY UPON INSURERS FOR REOPENED CASES PREVIOUSLY 

COVERED BY THE SPECIAL FUND IS UNCONSTITUTIONAL) 

  
WORKERS' COMPENSATION LAW, STATUTES. 

  
AMENDMENT TO WORKERS' COMPENSATION LAW WHICH IMPOSED LIABILITY UPON 
INSURERS FOR REOPENED CASES PREVIOUSLY COVERED BY THE SPECIAL FUND IS 

UNCONSTITUTIONAL. 
  

The First Department, in a full-fledged opinion by Justice Saxe, reversing Supreme Court, determined an amendment to 
the Workers' Compensation Law which made insurers liable for reopened cases no longer covered by the special fund 
(which has been eliminated) was unconstitutional. Although the insurers can adjust their premiums to cover future 
reopened cases no longer covered by the fund, the insurers cannot be compensated for reopened cases from prior to 
October 1, 2013, when premiums were lower because any reopened cases were the sole responsibility of the fund. The 
amendment therefore violated the Contract and Takings Clauses: 
  

Plaintiffs ... established that the amendment, as applied retroactively, violates the Contract Clause of the US 
Constitution because it retroactively impairs an existing contractual obligation to provide insurance coverage 
"[w]here *** the insurer does not have the right to terminate the policy or change the premium rate" ... . Defendants 
failed to show that the impairment is "reasonable and necessary to serve" "a significant and legitimate public 
purpose *** such as the remedying of a broad and general social or economic problem" ... . Indeed, the legislation's 
stated purpose of preventing a windfall to insurance carriers was based upon the erroneous premise that premiums 
already cover this new liability. 

  
Retroactive application would also constitute a regulatory taking in violation of the Takings Clause ... . American 
Economy Ins. Co. v State of New York, 2016 NY Slip Op 02924, 1st Dept 4-14-16 
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WORKERS' COMPENSATION (HEART ATTACK DEEMED WORK-RELATED) 

  
WORKERS' COMPENSATION LAW. 

  
HEART ATTACK DEEMED WORK-RELATED. 

  
The Third Department determined substantial evidence supported the conclusion decedent-worker's heart attack was 
employment-related. Decedent suffered the heart attack while walking to a storage structure in freezing temperatures: 
  

[T]he testimony and evidence in the record demonstrates that shortly before decedent collapsed, he was instructed 
to add insulation in an attempt to fix the frozen valve and, to do so, traveled outside at night across snow-covered 
ground in freezing temperatures to locate and retrieve additional insulation from a storage structure located at least 
500 feet away. In addition, Thomas Martin, the lead process operator, explained in his testimony that if decedent 
and his colleague were unable to quickly fix the frozen valve that evening, the glycol treatment facility at the airport 
would have "shut[] down." Based upon the foregoing, Raymond Basri, a doctor specializing in internal medicine 
with 25 years of experience in diagnostic cardiology who reviewed decedent's medical records, opined that 
decedent's work activities immediately prior to his collapse, in combination with the environmental conditions at that 
time and the physical and emotional stress associated with having to assist with the timely repair of the frozen 
valve, were significant contributing factors to decedent's acute myocardial infarction and resulting death. Matter of 
Kilcullen v AfFCO/Avports Mgt. LLC, 2016 NY Slip Op 03033, 3rd Dept 4-21-16 

 
 
 
 

ZONING 
  

ZONING (EXTENSIONS OF NONCONFORMING USE SHOULD NOT HAVE BEEN ALLOWED)/LAND USE (EXTENSIONS OF 
NONCONFORMING USE SHOULD NOT HAVE BEEN ALLOWED)/NONCONFORMING USE (ZONING, EXTENSIONS OF 

NONCONFORMING USE SHOULD NOT HAVE BEEN ALLOWED) 

  
ZONING, LAND USE. 

  
EXTENSIONS OF NONCONFORMING USE SHOULD NOT HAVE BEEN ALLOWED. 

  
The Second Department determined the extension of a nonconforming use by the construction of decks, a gazebo, 
awning and detached shed should not have been permitted by the board of zoning appeals (BZA): 
  

... [T]he Surf Club's erection of the decks, the awning, the gazebo, and the detached shed on its premises, and the 
completion of certain alterations to its clubhouse, constituted an impermissible extension of that nonconforming 
use, not a mere increase in volume or intensity of the same nonconforming use ... . As such, the BZA's 
determination to grant the Surf Club's application for an extension of nonconforming use violated Code of Town of 
Brookhaven § 85-883(A)(2), which prohibits the extension of nonconforming uses. Accordingly, the portion of the 
BZA's determination which granted the Surf Club's application for an extension of nonconforming use was arbitrary 
and capricious and should have been annulled by the Supreme Court. Matter of Martinos v Board of Zoning 
Appeals of Town of Brookhaven, 2016 NY Slip Op 02828, 2nd Dept 4-13-16 
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CRIMINAL LAW (COA) 
 
 
 

CRIMINAL LAW (DNA TEST RESULTS DEEMED TESTIMONIAL HEARSAY TRIGGERING DEFENDANT'S RIGHT TO CONFRONT 
THE ANALYST(S) WITH FIRST-HAND KNOWLEGE OF CRUCIAL STAGES OF THE ANALYIS)/EVIDENCE (CRIMINAL LAW, DNA 

TEST RESULTS DEEMED TESTIMONIAL HEARSAY TRIGGERING DEFENDANT'S RIGHT TO CONFRONT THE ANALYST(S) 
WITH FIRST-HAND KNOWLEGE OF CRUCIAL STAGES OF THE ANALYIS)/HEARSAY (DNA TEST RESULTS DEEMED 
TESTIMONIAL HEARSAY TRIGGERING DEFENDANT'S RIGHT TO CONFRONT THE ANALYST(S) WITH FIRST-HAND 

KNOWLEGE OF CRUCIAL STAGES OF THE ANALYIS)/TESTIMONIAL HEARSAY (DNA TEST RESULTS DEEMED TESTIMONIAL 
HEARSAY TRIGGERING DEFENDANT'S RIGHT TO CONFRONT THE ANALYST(S) WITH FIRST-HAND KNOWLEGE OF 
CRUCIAL STAGES OF THE ANALYIS)/DNA (CRIMINAL LAW, DNA TEST RESULTS DEEMED TESTIMONIAL HEARSAY 

TRIGGERING DEFENDANT'S RIGHT TO CONFRONT THE ANALYST(S) WITH FIRST-HAND KNOWLEGE OF CRUCIAL STAGES 
OF THE ANALYIS) 

  
CRIMINAL LAW 

  
DNA TEST RESULTS DEEMED TESTIMONIAL HEARSAY TRIGGERING DEFENDANT'S RIGHT 
TO CONFRONT THE ANALYST(S) WITH FIRST-HAND KNOWLEDGE OF CRUCIAL STAGES OF 

THE ANALYSIS. 
  

The Court of Appeals, in an extensive opinion by Judge DiFiore, over an equally extensive three-judge dissenting opinion, 
determined the results of DNA testing, which matched defendant's DNA to that found on a weapon, should not have been 
admitted based solely on the testimony of a laboratory analyst who did not witness crucial aspects of the testing. The 
evidence was deemed "testimonial" requiring the People to produce a witness with first-hand knowledge who can be 
cross-examined about essential aspects of the analysis: 
  

Here, there was a criminal action pending against defendant, and the gun, found in the basement of a multifamily 
dwelling where defendant lived, was evidence seized by police for that prosecution. Swabs from the gun were then 
tested by an accredited public DNA crime laboratory with the primary (truly, the sole) purpose of proving a 
particular fact in a criminal proceeding — that defendant possessed the gun and committed the crime for which he 
was charged. The testing analysts purposefully recorded the DNA profile test results, thereby providing the very 
basis for the scientific conclusions rendered thereon. Under these circumstances, the laboratory reports as to the 
DNA profile generated from the evidence submitted to the laboratory by the police in a pending criminal case were 
testimonial. The DNA profiles were generated in aid of a police investigation of a particular defendant charged by 
an accusatory instrument and created for the purpose of substantively proving the guilt of a defendant in his 
pending criminal action. * * * 
  
... [W]e conclude that it is the generated numerical identifiers and the calling of the alleles at the final stage of the 
DNA typing that effectively accuses defendant of his role in the crime charged. ... [A] laboratory that uses a 
... multiple-analyst model, may adapt their operation so that a single analyst is qualified to testify as to the DNA 
profile testing. For example, an analyst who generated the DNA profile from one sample may also observe the final 
stage of testing or retesting involved in the generation of the other profile. Nor do we suggest that, when the testing 
analysts are unavailable, a fully qualified ... expert ... cannot testify after analyzing the necessary data, including an 
independent analysis of the computer imaging from the software used for calling the alleles and recording their 
separate and distinct analysis. Thus, the claim of a need for a horde of analysts is overstated and a single analyst, 
particularly the one who performed, witnessed or supervised the generation of the critical numerical DNA profile, 

 

COURT OF APPEALS 
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would satisfy the dictates of Crawford [541 US 36] and Bullcoming [564 US 647]. People v John, 2016 NY Slip Op 
03208. CtApp 4-28-16 

  
 
 
 
 
 
 

CRIMINAL LAW (PRESERVATION OF ERROR, THE DEFENSE HAD SEVERAL OPPORTUNITIES TO DISCOVER THE JUDGE'S 
SENTENCE-PROMISE MISTAKE, THEREFORE THE PRESERVATION REQUIREMENT APPLIED TO DEFENDANT'S CHALLENGE 

TO THE VALIDITY OF HIS GUILTY PLEA)/APPEALS (PRESERVATION OF ERROR, THE DEFENSE HAD SEVERAL 
OPPORTUNITIES TO DISCOVER THE JUDGE'S SENTENCE-PROMISE MISTAKE, THEREFORE THE PRESERVATION 

REQUIREMENT APPLIED TO DEFENDANT'S CHALLENGE TO THE VALIDITY OF HIS GUILTY PLEA)/PLEA 
BARGAIN (PRESERVATION OF ERROR, THE DEFENSE HAD SEVERAL OPPORTUNITIES TO DISCOVER THE JUDGE'S 

SENTENCE-PROMISE MISTAKE, THEREFORE THE PRESERVATION REQUIREMENT APPLIED TO DEFENDANT'S CHALLENGE 
TO THE VALIDITY OF HIS GUILTY PLEA)/PRESERVATION OF ERROR (THE DEFENSE HAD SEVERAL OPPORTUNITIES TO 

DISCOVER THE JUDGE'S SENTENCE-PROMISE MISTAKE, THEREFORE THE PRESERVATION REQUIREMENT APPLIED TO 
DEFENDANT'S CHALLENGE TO THE VALIDITY OF HIS GUILTY PLEA) 

  
CRIMINAL LAW, APPEALS. 

  
THE DEFENSE HAD SEVERAL OPPORTUNITIES TO DISCOVER THE JUDGE'S SENTENCE-

PROMISE MISTAKE, THEREFORE THE PRESERVATION REQUIREMENT APPLIED TO 
DEFENDANT'S CHALLENGE TO THE VALIDITY OF HIS GUILTY PLEA. 

  
The Court of Appeals, in a full-fledged opinion by Judge Abdus-Salaam, over a two-judge dissenting opinion, reversing 
the Appellate Division, determined defendant's failure to preserve his challenge to the validity of his guilty plea precluded 
review in the Court of Appeals. The matter was remitted to the Appellate Division which could entertain the appeal under 
its interest of justice jurisdiction. The opinion attempts to clarify when a defendant "lacks a reasonable opportunity to 
object to a fundamental defect in the plea" such that the preservation requirement does not apply. Here the sentencing 
court made an initial mistake indicating defendant's sentence would be three years, where the minimum sentence was six 
years. Defendant argued that his guilty plea was induced by the judge's mistake. The Court of Appeals found there were 
many subsequent opportunities to discover the mistake and preserve the error. The defendant violated the terms of his 
release pending sentencing, an Outley hearing was held, and a six-year sentence, described as an "enhanced 
sentence," was ultimately imposed: 
  

... [T]he defense had multiple opportunities to preserve defendant's current challenge to his plea and seek 
clarification of the matter, as such opportunities arose from, inter alia: the court's comment at the plea proceeding 
about its uncertainty of the legality of the promised sentencing options; the court's statements at the plea 
proceeding about the determinative nature of defendant's predicate felony offender status; the numerous 
adjournments, the Outley hearing and the post-hearing court appearance that transpired between the plea and 
sentencing proceedings, which could have allowed counsel and defendant to inquire further into the legality of the 
promised sentencing options and defendant's understanding of the plea; and the court's comments at sentencing, 
which offered an opening for counsel to confirm the legality of the court's sentencing options and its effect on the 
validity of the plea. By failing to seize upon these opportunities to object or seek additional pertinent information, 
defense counsel failed to preserve defendant's claim for appellate review ... . People v Williams, 2016 NY Slip Op 
02551, CtApp 4-5-16 
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CRIMINAL LAW (THE TRIAL JUDGE'S FAILURE TO ACT ON DEFENSE COUNSEL'S OBJECTION TO T-SHIRTS REMEMBERING 
THE MURDER VICTIM WAS ERROR; UNDER THE FACTS, THE ERROR WAS HARMLESS)/SPECTATOR DISPLAYS (CRIMINAL 

LAW, THE TRIAL JUDGE'S FAILURE TO ACT ON DEFENSE COUNSEL'S OBJECTION TO T-SHIRTS REMEMBERING THE 
MURDER VICTIM WAS ERROR; UNDER THE FACTS, THE ERROR WAS HARMLESS)/APPEALS (PRESERATION OF ERROR, 

CRIMINAL LAW, DEFENSE COUNSEL'S FAILURE TO ELICIT A RULING ON INSTANCES OF SPECTATOR DISPLAYS ON DAYS 
PRIOR TO THE DAY WHEN COUNSEL OBJECTED, THE PRIOR INSTANCES WERE NOT BEFORE THE COURT ON 

APPEAL)/PRESERVATION OF ERROR (CRIMINAL LAW, DEFENSE COUNSEL'S FAILURE TO ELICIT A RULING ON INSTANCES 
OF SPECTATOR DISPLAYS ON DAYS PRIOR TO THE DAY WHEN COUNSEL OBJECTED, THE PRIOR INSTANCES WERE NOT 

BEFORE THE COURT ON APPEAL) 

  
CRIMINAL LAW, APPEALS. 

  
THE TRIAL JUDGE'S FAILURE TO ACT ON DEFENSE COUNSEL'S OBJECTION TO T-SHIRTS 
REMEMBERING THE MURDER VICTIM WAS ERROR; UNDER THE FACTS, THE ERROR WAS 

HARMLESS. 
  

The Court of Appeals, in a full-fledged opinion by Judge Fahey, with a three-judge concurring opinion, determined 
defendant was not deprived of a fair trial by the trial judge's failure to take any action when defense counsel informed 
him family members were wearing T-shirts remembering the murder victim. The Court of Appeals found the trial judge's 
failure to act was error. But, under the facts, the error did not deprive defendant of a fair trial. The fact that the trial judge 
noticed family members had worn the T-shirts before the day when defense counsel objected did not bring up those prior 
occurrences on appeal. Defense counsel did not elicit a ruling from the trial judge (by moving for a mistrial) based on the 
pror occurrences, therefore only the wearing of the T-shirts on the day counsel objected was before the court: 
  

We conclude ... that although spectator displays depicting a deceased victim should be prohibited in the courtroom 
during trial, and although the trial court here erred in refusing to intervene upon defense counsel's request, the 
error is subject to harmless error analysis. Defendant contends that the deprivation of his right to a fair trial can 
never be considered harmless. We agree only insofar as there can be no harmless error analysis if an appellate 
court concludes that spectator misconduct was so egregious and the trial court's response so inadequate that the 
defendant was deprived of a fair trial. Where "there has been such error of a trial court . . . or such other wrong as 
to have operated to deny any individual defendant his fundamental right to a fair trial, the reviewing court must 
reverse the conviction and grant a new trial," without regard to whether the proof of guilt was overwhelming or 
whether "the errors contributed to the defendant's conviction"... . Here, however, the spectator conduct was not so 
egregious that defendant was deprived of a fair trial. 

  
A per se rule of reversal is inappropriate in the context of spectator displays of a deceased victim's image because 
such displays may vary widely. For example, the display could range from a small button worn on a spectator's 
clothing to a life-size image. A trial court's refusal to intervene in every such display upon defense counsel's 
objection is error. However, not every such display requires the drastic remedy of a mistrial, or an appellate 
reversal. The trial court or the appellate court, respectively, must make that determination based on the unique 
circumstances of each case. 

  
Under the particular circumstances of this case, we conclude that the trial court's error in failing to instruct the 
spectators to remove or cover the shirts upon defense counsel's objection is harmless. Consequently, defendant 
was not deprived of a fair trial. People v Nelson, 2016 NY Slip Op 02554, CtApp 4-5-16 
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CRIMINAL LAW (EVIDENCE, DEFENDANT'S CHALLENGES TO THE HARVESTING FOR USE AT TRIAL OF RECORDINGS OF 
PHONE CALLS MADE BY INMATES DURING PRE-TRIAL INCARCERATION REJECTED; THE PRACTICE HOWEVER WAS NOT 

CONDONED AND THE PREJUDICE TO DEFENDANTS WHO CANNOT MAKE BAIL WAS EXPRESSLY 
NOTED)/EVIDENCE (CRIMINAL LAW, DEFENDANT'S CHALLENGES TO THE HARVESTING FOR USE AT TRIAL OF 

RECORDINGS OF PHONE CALLS MADE BY INMATES DURING PRE-TRIAL INCARCERATION REJECTED; THE PRACTICE 
HOWEVER WAS NOT CONDONED AND THE PREJUDICE TO DEFENDANTS WHO CANNOT MAKE BAIL WAS EXPRESSLY 

NOTED)/INMATES (RECORDED PHONE CALLS, DEFENDANT'S CHALLENGES TO THE HARVESTING FOR USE AT TRIAL OF 
RECORDINGS OF PHONE CALLS MADE BY INMATES DURING PRE-TRIAL INCARCERATION REJECTED; THE PRACTICE 
HOWEVER WAS NOT CONDONED AND THE PREJUDICE TO DEFENDANTS WHO CANNOT MAKE BAIL WAS EXPRESSLY 

NOTED) 
  

CRIMINAL LAW, EVIDENCE. 
  

DEFENDANT'S CHALLENGES TO THE HARVESTING FOR USE AT TRIAL OF RECORDINGS OF 
PHONE CALLS MADE BY INMATES DURING PRE-TRIAL INCARCERATION REJECTED; THE 
PRACTICE HOWEVER WAS NOT CONDONED AND THE PREJUDICE TO DEFENDANTS WHO 

CANNOT MAKE BAIL WAS EXPRESSLY NOTED. 
  

The Court of Appeals, in a full-fledged opinion by Judge Rivera, with a concurring opinion by Judge Pigott, rejected 
defendant's challenge to the use at trial of recordings of his phone calls made from Rikers Island during pre-trial 
incarceration. Prosecutors routinely request recordings of nonprivileged inmate phone calls and pour through them for use 
at trial. The Court of Appeals did not condone the practice, and the concurring opinion laid out how access to the phone 
calls prejudices defendants who cannot make bail:  
  

In order to properly address and frame defendant's legal claims, we first clarify what defendant does not allege on 
this appeal. He does not allege that any conversations with his defense counsel were recorded and admitted at 
trial, or that the Department permits such monitoring. To the contrary, defendant recognizes that the Operations 
Order expressly prohibits the recording and monitoring of conversations with an inmate's attorney. Nor does 
defendant assert that the intention of the City's regulation or the Department's Operations Order is to create and 
collect information strictly for use by the prosecution against a detainee at trial. Defendant candidly admits that the 
Department has a legitimate interest in recording and monitoring detainee telephone communications. 

  
Defendant instead challenges what he describes as the Department's practice of "automatic, unmonitored 
harvesting of intimate conversations of pre-trial inmates," and the subsequent dissemination of the Department's 
recordings to District Attorneys' offices for use in criminal prosecutions. Defendant claims the practice violated his 
right to counsel, exceeds the scope of the Department's regulatory authority, and was conducted without 
defendant's consent. The claims are either without merit or unpreserved and therefore do not warrant reversal and 
a new trial. People v Johnson, 2016 NY Slip Op 02552, CtApp 4-5-16 
  
  
  
 
  
  
  

CRIMINAL LAW (CRIMINAL LAW, COURT PROPERLY EXCLUDED SPECULATIVE EVIDENCE OF THIRD-PARTY 
CULPABILITY)/EVIDENCE (CRIMINAL LAW, THIRD-PARTY CULPABILITY, THERE IS NO HEIGHTENED STANDARD FOR 

ADMISSIBILITY OF THIRD-PARTY CULPABILITY EVIDENCE, RATHER THE USUAL PROBATIVE VS PREJUDICIAL BALANCING 
TEST APPLIES)/THIRD PARTY CULPABILITY (CRIMINAL LAW, THERE IS NO HEIGHTENED STANDARD FOR ADMISSIBILITY OF 

THIRD-PARTY CULPABILITY EVIDENCE, RATHER, THE USUAL PROBATIVE VS PREJUDICIAL BALANCING TEST APPLIES) 

  

CRIMINAL LAW, EVIDENCE. 
  

COURT PROPERLY EXCLUDED SPECULATIVE EVIDENCE OF THIRD-PARTY CULPABILITY; 
THERE IS NO HEIGHTENED STANDARD FOR ADMISSIBILITY OF THIRD-PARTY CULPABILITY 
EVIDENCE; RATHER THE USUAL PROBATIVE VS PREJUDICIAL BALANCING TEST APPLIES. 

  
The Court of Appeals, in a full-fledged opinion by Judge Garcia, determined, under an abuse of discretion standard, 
evidence of third-party culpability was properly excluded as speculative. Defendant was not, therefore, deprived of his 
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constitutional right to present a complete defense when the trial court precluded evidence the defendant's brother, 
Warren, was the beneficiary of a $500,000 life insurance policy taken out by the murder victim.  Here defense counsel 
made no specific attempt to demonstrate Warren killed the victim. Defense counsel made only vague assertions "others" 
could have committed the crime. The Court of Appeals made it clear there is no heightened standard for the admissibility 
of evidence of third-party culpability. Rather courts should apply the usual balancing test and exclude such evidence 
where it has slight probative value and a strong potential for undue prejudice, delay and confusion or where the evidence 
is so remote it does not connect the third party to the crime: 
  

... [A]dmission of third-party culpability evidence does not necessarily require a specific accusation that an 
identified individual committed the crime. For example, a proffer of an unknown DNA profile may be sufficient. And 
we reject the trial court's assertion that such a specific accusation "is an essential element of third-party culpability." 
Such a requirement would conflict with the balancing analysis that we ... reaffirm today. Nevertheless, defense 
counsel's argument must be assessed based on the proffer as articulated ... . The trial court was within its 
discretion in finding that proffer speculative and in determining the evidence to support it would have caused undue 
delay, prejudice, and confusion. People v Powell, 2016 NY Slip Op 02555, CtApp 4-5-16 

  
  

  
  
  
  

CRIMINAL LAW (EASVESDROPPING, FATHER DEEMED TO HAVE CONSENTED ON BEHALF OF HIS INFANT SON TO THE 
RECORDING OF THREATS MADE AGAINST HIS SON BY DEFENDANT; ABSENT THE VICARIOUS CONSENT, THE RECORDING 

WOULD HAVE CONSTITUTED ILLEGAL EAVESDROPPING AND WOULD NOT HAVE BEEN ADMISSIBLE IN 
COURT)/EVIDENCE (EASVESDROPPING, FATHER DEEMED TO HAVE CONSENTED ON BEHALF OF HIS INFANT SON TO THE 
RECORDING OF THREATS MADE AGAINST HIS SON BY DEFENDANT; ABSENT THE VICARIOUS CONSENT, THE RECORDING 

WOULD HAVE CONSTITUTED ILLEGAL EAVESDROPPING AND WOULD NOT HAVE BEEN ADMISSIBLE IN 
COURT)/EASVESROPPING FATHER DEEMED TO HAVE CONSENTED ON BEHALF OF HIS INFANT SON TO THE RECORDING 

OF THREATS MADE AGAINST HIS SON BY DEFENDANT; ABSENT THE VICARIOUS CONSENT, THE RECORDING WOULD 
HAVE CONSTITUTED ILLEGAL EAVESDROPPING AND WOULD NOT HAVE BEEN ADMISSIBLE IN COURT)/PARENT-

CHILD (EASVESDROPPING, FATHER DEEMED TO HAVE CONSENTED ON BEHALF OF HIS INFANT SON TO THE RECORDING 
OF THREATS MADE AGAINST HIS SON BY DEFENDANT; ABSENT THE VICARIOUS CONSENT, THE RECORDING WOULD 

HAVE CONSTITUTED ILLEGAL EAVESDROPPING AND WOULD NOT HAVE BEEN ADMISSIBLE IN COURT) 

  
  

CRIMINAL LAW, EVIDENCE. 
  

FATHER DEEMED TO HAVE CONSENTED ON BEHALF OF HIS INFANT SON TO THE 
RECORDING OF THREATS MADE AGAINST HIS SON BY DEFENDANT; ABSENT THE 

VICARIOUS CONSENT, THE RECORDING WOULD HAVE CONSTITUTED ILLEGAL 
EAVESDROPPING AND WOULD NOT HAVE BEEN ADMISSIBLE IN COURT. 

  
The Court of Appeals, in a full-fledged opinion by Judge Fahey, over a three-judge dissent, determined father's recording 
of threats made to his infant son by mother's boyfriend was not eavesdropping, which is prohibited by statute. Rather, 
father was deemed to have consented to the recording on his son's behalf. Father had attempted to call the child's 
mother. For some reason, the cell phone call went through but was not picked up by anyone. Father could hear the 
boyfriend threaten to beat his son. Using a cell phone function, the boyfriend's words were recorded. The boyfriend was 
subsequently arrested for assault against the child and endangering the welfare of a child. The recording was played at 
trial. Recording conversations is prohibited in New York as illegal eavesdropping, unless one of the parties to the 
conversation consents. Here, the Court of Appeals determined the eavesdropping prohibition did not apply because the 
child was deemed to have consented to the recording. In addition, the Court of Appeals found the trial judge's erroneous 
jury instruction, which allowed the jury to consider an accomplice theory not charged in the indictment, constituted 
harmless error. The court concluded, based upon the trial evidence, the jury could not have convicted the defendant of 
any offense other than what was charged. With respect to the recorded conversation, the court wrote: 
  

There is no basis in legislative history or precedent for concluding that the New York Legislature intended to 
subject a parent or guardian to criminal penalties for the act of recording his or her minor child's conversation out of 
a genuine concern for the child's best interests. By contrast, the vicarious consent doctrine recognizes the long-
established principle that the law protects the right of a parent or guardian to take actions he or she considers to be 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02555.htm
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in his or her child's best interests. Yet it also recognizes important constraints on that right, by requiring that the 
parent or guardian believe in good faith that it is necessary for the best interests of the child to make the recording, 
and that this belief be objectively reasonable. People v Badalamenti, 2016 NY Slip Op 02556, CtApp 2016 

  
 
 

EDUCATION-SCHOOL LAW (COA) 
 

EDUCATION-SCHOOL LAW (TEACHER WITH TENURE WHO RESIGNED AND WAS THEN REHIRED WAS NOT REHIRED WITH 
TENURE; THE TEACHER FAILED TO COMPLY WITH THE REGULATION REQUIRING A WRITTEN WITHDRAWAL OF THE 

RESIGNATION SUBJECT TO THE APPROVAL OF THE CHANCELLOR)/TEACHERS (TEACHER WITH TENURE WHO RESIGNED 
AND WAS THEN REHIRED WAS NOT REHIRED WITH TENURE; THE TEACHER FAILED TO COMPLY WITH THE REGULATION 

REQUIRING A WRITTEN WITHDRAWAL OF THE RESIGNATION SUBJECT TO THE APPROVAL OF THE CHANCELLOR)/TENURE 
(TEACHER WITH TENURE WHO RESIGNED AND WAS THEN REHIRED WAS NOT REHIRED WITH TENURE; THE TEACHER 
FAILED TO COMPLY WITH THE REGULATION REQUIRING A WRITTEN WITHDRAWAL OF THE RESIGNATION SUBJECT TO 

THE APPROVAL OF THE CHANCELLOR)  

  
EDUCATION-SCHOOL LAW. 

  
TEACHER WITH TENURE WHO RESIGNED AND WAS THEN REHIRED WAS NOT 

REHIRED WITH TENURE; THE TEACHER FAILED TO COMPLY WITH THE REGULATION 
REQUIRING A WRITTEN WITHDRAWAL OF THE RESIGNATION SUBJECT TO THE APPROVAL 

OF THE CHANCELLOR. 
  

The Court of Appeals, in a full-fledged opinion by Judge DiFiore, determined the petitioner, a teacher with tenure who 
resigned and was then rehired, was not rehired with tenure. The NYC Board of Education Chancellor's Regulations 
required, in order to be rehired with tenure, the teacher must submit a written request to withdraw the resignation which is 
subject to a medical examination and the approval of the Chancellor. Because the petitioner did not submit a written 
request to withdraw his resignation his rehiring was without tenure. Matter of Springer v Board of Educ. of the City 
Sch. Dist. of the City of N.Y., 2016 NY Slip Op 02553, CtApp 4-5-16 
  
  

 
 

NEGLIGENCE (COA) 
 

NEGLIGENCE (LEAD PAINT, LANDLORD OWED NO STATUTORY DUTY TO ABATE LEAD IN AN APARTMENT WHERE THE 
CHILD SPENT 50 HOURS PER WEEK IN THE CARE OF HER GRANDMOTHER, LAW REQUIRING LEAD PAINT ABATEMENT 
APPLIES ONLY TO APARTMENTS WHERE A CHILD RESIDES)/LEAD PAINT (LANDLORD OWED NO STATUTORY DUTY TO 

ABATE LEAD IN AN APARTMENT WHERE THE CHILD SPENT 50 HOURS PER WEEK IN THE CARE OF HER GRANDMOTHER, 
LAW REQUIRING LEAD PAINT ABATEMENT APPLIES ONLY TO APARTMENTS WHERE A CHILD RESIDES)/LANDLORD-

TENANT (LEAD PAINT, LANDLORD OWED NO STATUTORY DUTY TO ABATE LEAD IN AN APARTMENT WHERE THE CHILD 
SPENT 50 HOURS PER WEEK IN THE CARE OF HER GRANDMOTHER, LAW REQUIRING LEAD PAINT ABATEMENT APPLIES 

ONLY TO APARTMENTS WHERE A CHILD RESIDES) 

  
NEGLIGENCE, MUNICIPAL LAW, LANDLORD-TENANT. 

  
LANDLORD OWED NO STATUTORY DUTY TO ABATE LEAD IN AN APARTMENT WHERE THE 

CHILD SPENT 50 HOURS PER WEEK IN THE CARE OF HER GRANDMOTHER, LAW 
REQUIRING LEAD PAINT ABATEMENT APPLIES ONLY TO APARTMENTS WHERE A CHILD 

RESIDES. 
  

The Court of Appeals, in a full-fledged opinion by Judge Pigott, over a dissenting opinion by Judge Fahey, determined a 
New York City Local Law, which imposed a duty on the landlord to abate lead paint in an apartment where a child under 
the age of six "resides," did not apply to an apartment where a child was cared for 50 hours per week. Plaintiff's child was 
cared for during the day by grandmother in grandmother's apartment. The child developed an elevated lead level. In order 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02556.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02553.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02553.htm
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to sue the landlord, the landlord must have owed a statutory duty to the child to abate the lead in grandmother's 
apartment. The majority held that the term "reside" in the Local Law did not encompass the child's presence in the 
apartment 50 hours a week. Therefore the landlord owed no duty to the child: 
  

Dictionaries from the relevant time period define "reside" as "to dwell permanently or continuously: occupy a place 
as one's legal domicile" (Merriam Webster's New Collegiate Dictionary 1003 [9th ed 1986]) and "to have a settled 
abode for a time; have one's residence or domicile" (Webster's Third New International Dictionary 1931 [1981]). 
According to Webster's Third, "reside" is the "preferred term for expressing the idea that a person keeps or returns 
to a particular dwelling place as his fixed, settled, or legal abode" ... . Black's Law Dictionary notes that "residence" 
"is made up of fact and intention, the fact of abode and the intention of remaining, and is a combination of acts and 
intention. Residence implies something more than mere physical presence and something less than domicile" 
(Black's Law Dictionary 1176 [5th ed 1979]). * * * 
  
Nothing in the legislative history of Local Law 1 suggests that the City Council meant anything other than this 
understanding of the term "reside." We presume the City was familiar with the common meaning and usage of the 
words it used as well as existing decisional law ..., which, in this case, understood residence as something more 
than physical presence but something less than domicile — living in a particular place with the intent to retain it as 
a residence ... . Had the City intended to expand the meaning of the word "reside" to include children who do not 
actually live in an apartment but spend significant amounts of time there, it could have used words to that effect 
... . Yaniveth R. v LTD Realty Co., 2016 NY Slip Op 02550, CtApp 4-5-16 
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Ice Melt, Sea Level Rise and Superstorms: The Threat of 
Irreparable Harm 

James Hansen 

[From “Climate Science, Awareness and Solutions” a blog by the Earth Institute at Columbia 

University. This is a transcript of a video made by climate scientist James Hansen to explain the 

findings in “Ice Melt, Sea Level Rise and Superstorms: The Threat of Irreparable Harm,” a March, 2016, 

paper co-authored by Hansen. Hansen was among the first scientists to warn of drastic climate 

changes caused by global warming. He and his co-authors are now warning of catastrophic, rapid, sea-

level rise of between 5 and 9 meters. As Hansen says in the video: “I think the conclusion is clear. We 

are in a position of potentially causing irreparable harm to our children, grandchildren and future 

generations.  This is a tragic situation – because it is unnecessary. We could already be phasing out 

fossil fuel emissions if only we stopped allowing the fossil fuel industry to use the atmosphere as a 

free dumping ground for their waste. If we collected a gradually rising fee from fossil fuel companies, 

we could phase over to clean energies – if done right it would spur the economy and create jobs.”] 

We made a video discussing some of the main points in our “Ice Melt” paper[1], which [has been] published 

in Atmos. Phys. Chem.: https://youtu.be/JP-cRqCQRc8 

The main point that I want to make concerns the threat of irreparable harm, which I feel we have not 

communicated well enough to people who most need to know, the public and policymakers. I’m not sure how 

we can do that better, but I comment on it at the end of this transcript. 

Video Transcript 

Hi, I’m Jim Hansen, Director of the Climate Science, Awareness and Solutions program at Columbia University 

Earth Institute. I want to discuss some implications of the paper Ice Melt, Sea Level Rise and Superstorms that 

is being published in Atmospheric Chemistry and Physics, a paper on which I have 18 exceptional American 

and international co-authors 

We have uncovered information and a partial understanding of feedbacks in the climate system, specifically 

interactions between the ocean and the ice sheets. These feedbacks raise questions about how soon we will 

pass points of no return, in which we lock in consequences that cannot be reversed on any time scale that 

people care about. 

Consequences include sea level rise of several meters, which we estimate would occur this century or at latest 

next century, if fossil fuel emissions continue at a high level. That would mean loss of all coastal cities, most of 

the world’s large cities and all their history. 

A more immediate threat is the likelihood of shutting down the oceans overturning circulations in the North 

Atlantic and Southern oceans. That’s where superstorms come in.  Let me explain. 

http://csas.ei.columbia.edu/2016/03/22/ice-melt-sea-level-rise-and-superstorms-the-threat-of-irreparable-harm/#_ftn1
https://youtu.be/JP-cRqCQRc8
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We use global climate modeling, paleoclimate data – that’s Earth’s ancient climate history – and modern 

observations of the ocean and ice sheets to study effects of ice melt on Greenland  and the Antarctic ice 

shelves (tongues of ice extending from Antarctica into the Southern Ocean). 

Greenland and Antarctica are beginning to melt because of global warming. So far it is just a tiny, tiny fraction 

of the ice sheets that has melted.  However, this fresh meltwater spilling out onto the North Atlantic and into the 

Southern Ocean already is having important effects. 

We conclude that light freshwater added to upper layers of the ocean is already beginning to shut down North 

Atlantic Deep Water formation and Antarctic Bottom Water formation. This will have enormous consequences 

in future decades, if full shutdown is allowed to occur. 

United Nations IPCC, Intergovernmental Panel on Climate Change, does not report these effects, for two 

reasons. First, most models used by IPCC simply exclude ice melt. Second, we conclude that most models, 

ours included, are less sensitive than the real world to added freshwater, because most models have 

excessive small scale ocean mixing, which reduces the effect. 

The surface manifestation of slowdown of the deep circulations is cooling in the North Atlantic southeast of 

Greenland and in the Southern Ocean. These coolings are prominent in our model by the middle of the 

21st century.  However, on multiple grounds, we conclude that the real world responds faster to freshwater than 

the models do. 

First, let’s note that North Atlantic cooling, if the overturning circulation shuts down entirely, will have large 

effects. The tropics continue to warm as CO2 increases. If Greenland freshwater shuts down deepwater 

formation and cools the North Atlantic several degrees, the increased horizontal temperature gradient will drive 

superstorms stronger than any in modern times.  All hell would break loose in the North Atlantic and 

neighboring lands. 

Such a situation occurred in the last interglacial period, 118 thousand years ago. The tropics were about 1°C 

warmer than today because Earth’s spin axis was tilted less than today.  Ocean core data show that deepwater 

formation shut down, the North Atlantic cooled, and there is evidence of powerful superstorms at about that 

time, powerful enough for giant waves to toss 1000 ton megaboulders onto the shore in the Bahamas.  Some 

scientists think these boulders may have been tossed by a tsunami, but we present multiple lines of evidence 

that the boulders and other geologic features are best explained as the result of superstorms. 

An important point is that if we let ice melt from Greenland become large enough to fully shut down the AMOC, 

the Atlantic overturning circulation, it will be permanent as far as the public is concerned. It takes several 

centuries for AMOC () to get moving again. 

However, superstorms will not be the most important consequence of global warming, if it continues to grow. 

The most important effect will be sea level rise.  Here too, the most complete analysis must account for 

paleoclimate data, which shows that ice sheets, when they disintegrate, can go quickly, non-linearly, yielding 

multi-meter sea level rise in a century, even when the climate forcing is weaker than the human-made climate 

forcing. 
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We show from paleoclimate data that most ice sheet models are more lethargic than the real world, in which 

sea level is known to have risen rapidly many times. So instead of using an ice sheet model, we simply 

assume that when warming occurs driven by a growing climate forcing the rate of ice melt will grow 

nonlinearly.  We test several alternative growth rates. 

What we find are amplifying feedbacks, just what is needed to feed nonlinear ice melt growth. Greenland 

meltwater reduces the density of surface water, thus reduces sinking of water to the deep ocean.  As meltwater 

grows it shuts down the ocean conveyor, as Wally Broecker calls it. 

More important, for sea level, is what is happening around Antarctica. Sinking of heavy, salty cold water near 

the Antarctic coast normally forms Antarctic Bottom Water, thus also bringing relatively warm water to the 

surface, where it releases heat to the atmosphere and space. 

Now, as fresh meltwater from Antarctic ice shelves increases, it tends to put a cold low density lid on the 

Southern Ocean. This reduces exchange with the surface, so the heat stays in the ocean, raising the 

temperature of ocean water at the depth of ice shelves, an amplifying feedback. 

In a global perspective, cold freshwater lenses around Antarctica increase the planet’s energy imbalance. The 

added energy goes into the ocean where it is available to melt ice shelves. 

These feedbacks support our conclusion that melt in response to strong forcing will be nonlinear. These 

feedbacks, with meltwater driving subsurface warming, also help us understand and gain a consistent picture 

of rapid nonlinear climate oscillations in the paleoclimate record. 

Paleoclimate data makes clear that when ice sheets melt, they can go fast. However, we do not know the 

characteristic time for the nonlinear ice sheet response to growing climate forcing.  Eventually ice sheet models 

may give us an answer, but for now our best guide is observations. 

Unfortunately records of growing annual mass loss by the ice sheets are short. The Greenland data can be fit 

as well by 10-year or 20-year doubling times, but already Greenland is losing several hundred cubic kilometers 

of ice per year.  Feedbacks for Greenland, with its surface melt, are different than for Antarctica, but there are 

several amplifying feedbacks.  Greenland response to global warming will be nonlinear, but likely with a 

different characteristic doubling time. 

Antarctic mass loss is smaller. Most melting so far is ice shelves, which does not show up in gravity satellite 

measurements of mass change.  However, as ice shelves disappear, the discharge of non-floating ice will 

accelerate. 

If ice sheet mass loss has a 10-year doubling time, meter-scale sea level rise would be reached in about 50 

years, and multi-meter sea level rise a decade later. 20-year doubling time would require about 100 years. 

The data records are too short. But if we wait until the real world reveals itself clearly, it may be too late to 

avoid sea level rise of several meters and loss of all coastal cities.  I doubt that we have passed a point of no 

return, but frankly we are not certain of that. 
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There’s an analogous, but I believe more imminent, situation with shutdown of overturning ocean circulations. 

The cold regions southeast of Greenland and around Antarctica are signs of the beginning of shutdowns of the 

AMOC, in the North Atlantic, and the southern Ocean SMOC. 

We note that effects of meltwater seem to be occurring 1 or 2 decades earlier in the real world than in our 

model. Why would models be less sensitive to today’s moderate meltwater amounts? We present evidence for 

excessive small scale ocean mixing in many models, including ours. 

One key diagnostic is the climate response time. In 100 years our model achieves only 60% of its equilibrium 

response.  I have checked three other major climate models, two American and one British, finding similar slow 

response.  However, we have shown that Earth’s measured energy imbalance requires the 100-year climate 

response to be about 75% if equilibrium climate sensitivity is about 3°C, as paleoclimate data show to be the 

case. 

The explanation for why the surface response is so slow in the model is that the model ocean mixes heat too 

rapidly into the deeper ocean. This same excessive mixing causes the models to be less sensitive to the 

freshwater lens on the ocean surface, which also tends to mix too fast. 

There is other data, besides Earth’s energy imbalance, supporting this interpretation, including the sensitivity of 

paleoclimate to freshwater forcing. However, there is one recent paper that is especially important, by Winton 

et al. (2014), who show that a model with 0.1° resolution, fine enough to resolve small scale ocean motions 

and avoid parameterized mixing, yields a surface temperature response about a quarter larger after 50-100 

years, consistent with our interpretation. 

It would be valuable if all models would report their surface climate response function as well as their 

equilibrium climate sensitivity, and examine the model sensitivity to a standard rapidly increasing rate of 

meltwater injection. 

The relevance is that I believe we are already witnessing the beginning of this cooling southeast of Greenland 

and cooling around Antarctica in response to freshwater from ice melt. 

In that case observed cooling southeast of Greenland and the extra warming along the United States East 

Coast are not natural fluctuations – when AMOC slows down it causes both of those. This interpretation 

implies that Greenland meltwater is already having significant effects.  The warm water along the East Coast is 

the reason that “Sandy” retained hurricane force winds all the way up to the New York City area – the nearby 

Atlantic was about 3°C warmer than normal.  This unusually warm ocean water has also been able to provide 

the moisture for record snowstorms in recent years. 

These are small effects compared to what happens if AMOC shuts down entirely. 

So the question arises again: have we passed a point of no return, is ice melt sure to increase so that AMOC 

shutdown is a foregone conclusion? I doubt it, but it’s conceivable, depending on how fast we slow down 

human-made climate forcing. 

I think the conclusion is clear. We are in a position of potentially causing irreparable harm to our children, 

grandchildren and future generations. 
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This is a tragic situation – because it is unnecessary. We could already be phasing out fossil fuel emissions if 

only we stopped allowing the fossil fuel industry to use the atmosphere as a free dumping ground for their 

waste. If we collected a gradually rising fee from fossil fuel companies, we could phase over to clean energies 

– if done right it would spur the economy and create jobs. 

But that’s a story for another day. 

One final point. This is a complex story, but one with important practical implications.  I find that the public 

sometimes misinterprets our science discussions, how research is done.  Skepticism is the lifeblood of 

science.  You can be sure that many scientists, indeed most scientists, will find some aspects in our long paper 

that they would interpret differently.  That’s entirely normal.  It takes time for conclusions to be agreed upon 

and details sorted out. 

So after you have talked to a scientist about this topic, ask him or her a final question. Do you agree that we 

have reached a dangerous situation?  Do you think we may be approaching a point of no return, a situation in 

which our children inherit a climate system undergoing changes that are out of their control, changes that will 

cause them irreparable harm? That’s the bottom line. 

Thanks for listening. 

[1] Hansen, J., M. Sato, P. Hearty, R. Ruedy, M. Kelley, V. Masson-Delmotte, G. Russell, G. Tselioudis, J. 

Cao, E. Rignot, I. Velicogna, E. Kandiano, K. von Schuckmann, P. Kharecha, A.N. LeGrande, M. Bauer, and 

K.-W. Lo, 2016: Ice melt, sea level rise and superstorms: Evidence for paleoclimate dat, climate modeling, and 

modern observations that 2°C global warming could be dangerous.. Atmos. Chem. Phys., in press. 

http://csas.ei.columbia.edu/2016/03/22/ice-melt-sea-level-rise-and-superstorms-the-threat-of-irreparable-harm/ 
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FORWARD), 18 

COMPLAINT, AMENDMENT OF (CRITERIA FOR 
AMENDMENT OF A COMPLAINT TO CONFORM TO 
TRIAL PROOF DESCRIBED), 21 

COMPUTERS (CRIMINAL LAW, DEFENDANT RAISED 
SUBSTANTIVE FACTUAL DISPUTES ABOUT THE 
EFFICACY AND LEGALITY OF METHODS USED 
BY THE POLICE TO IDENTIFY HIS IP ADDRESS 
AND THE CONTENTS OF HIS COMPUTER, 
SUPPRESSION HEARING WAS REQUIRED), 32 

CONFLICT OF INTEREST (ATTORNEYS, ATTORNEY 
WHO HAD PREVIOUSLY PROSECUTED MOTHER 
FOR ENDANGERING THE WELFARE OF A CHILD 
SHOULD NOT HAVE BEEN APPOINTED TO 
REPRESENT MOTHER'S CHILDREN IN A 
CUSTODY MATTER; IN THE ABSENCE OF 
EVIDENCE MOTHER WAS PREJUDICED BY 
CONFIDENTIAL INFORMATION MOTION TO 
VACATE CUSTODY STIPULATION ON CONFLICT 
OF INTEREST GROUNDS PROPERLY DENIED), 41 

CONTRACT CLAUSE (AMENDMENT TO WORKERS' 
COMPENSATION LAW WHICH IMPOSED LIABILITY 
UPON INSURERS FOR REOPENED CASES 
PREVIOUSLY COVERED BY THE SPECIAL FUND 
IS UNCONSTITUTIONAL), 70 

CONTRACT LAW (ARBITRABLE CLAIMS WHICH ARE 
INEXTRICABLY TIED TO CLAIMS ALREADY IN 
COURT SHOULD BE LITIGATED IN COURT), 14 

CONTRACT LAW (ARBITRATION, CONSTRUCTION 
CONTRACT PROVISION MAKING LITIGATION THE 
SOLE METHOD FOR RESOLVING A DISPUTE 
RENDERED VOID BY GENERAL BUSINESS LAW), 
15 

CONTRACT LAW (DEFENDANTS LIABLE UNDER A 
GRATUITOUS BAILMENT THEORY FOR 
DESTROYED GOODS, 16 

CONTRACT LAW (MOTION TO AMEND PLEADINGS 
BASED ON TRIAL EVIDENCE OF MUTUAL 
MISTAKE PROPERLY GRANTED, CRITERIA 
EXPLAINED), 20 

CONTRACT LAW (PLAINTIFF-CONTRACTOR'S 
FAILURE TO PROVE THE VALUE OF THE WORK 
PRECLUDED RECOVERY UNDER THE LIEN LAW 
AND UNDER A QUANTUM MERUIT THEORY), 21 

CONTRACT LAW (REFORMATION OF CONTRACT TO 
CORRECT THE NAMING OF THE WRONG PARTY 
TO BE INDEMNIFIED, A MUTUAL MISTAKE, 
SHOULD HAVE BEEN ALLOWED), 21 

CONTRACT LAW (TORT LIABILITY ARISING FROM 
CONTRACT, DISABLED POLICE OFFICER 
SUFFICIENTLY ALLEGED BREACHES OF A DUTY 
OF CARE BY THE CITY AND BY HEALTH CARE 
MANAGERS WHICH CONTRACTED WITH THE 
CITY TO MANAGE PLAINTIFF'S HEALTH CARE), 54 

CONTRACT LAW (UNLICENSED CONTRACTOR CAN 
NOT RECOVER UNDER HOME IMPROVEMENT 
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CONTRACT OR IN QUANTUM MERUIT), 18 
CORPORATION LAW (CORPORATE VEIL PIERCED 

TO ENFORCE JUDGMENTS AGAINST 
PRINCIPALS), 22 

CREDIT CARD DEBT (CITIBANK NOT ENTITLED TO 
SUMMARY JUDGMENT UNDER AN ACCOUNT 
STATED THEORY FOR A CREDIT CARD DEBT), 36 

CRIMINAL LAW (ADMISSION OF PREJUDICIAL 
EVIDENCE UNRELATED TO THE CHARGED 
OFFENSES WAS REVERSIBLE ERROR), 30 

CRIMINAL LAW (CHALLENGE TO THE JURY 
INSTRUCTION ON CAUSATION OF DEATH IS 
SUBJECT TO THE PRESERVATION 
REQUIREMENT; DEFENDANT'S FAILURE TO 
OBJECT PRECLUDES REVIEW; STRONG 
DISSENT ARGUED THE JURY INSTRUCTION IS 
REVIEWABLE BECAUSE IT RELIEVED THE 
PEOPLE OF THEIR BURDEN OF PROOF), 26 

CRIMINAL LAW (CODEFENDANT, WHO TESTIFIED 
AGAINST DEFENDANT, AND DEFENDANT 
REPRESENTED BY MEMBERS OF THE SAME 
FIRM; IN THIS SITUATION AN INQUIRY TO 
ENSURE DEFENDANT IS AWARE OF ALL THE 
FACTS AND CONSENTS IS REQUIRED; MOTION 
TO VACATE CONVICTION SHOULD NOT HAVE 
BEEN DENIED WITHOUT A HEARING), 29 

CRIMINAL LAW (CRIMINAL LAW, COURT PROPERLY 
EXCLUDED SPECULATIVE EVIDENCE OF THIRD-
PARTY CULPABILITY), 75 

CRIMINAL LAW (DEFENDANT RAISED SUBSTANTIVE 
FACTUAL DISPUTES ABOUT THE EFFICACY AND 
LEGALITY OF METHODS USED BY THE POLICE 
TO IDENTIFY HIS IP ADDRESS AND THE 
CONTENTS OF HIS COMPUTER, SUPPRESSION 
HEARING WAS REQUIRED), 32 

CRIMINAL LAW (DEFENDANT SHOULD HAVE BEEN 
PRESENT WHEN DEFENSE COUNSEL, DURING 
THE TRIAL, REQUESTED TO BE RELEIVED FROM 
REPRESENTING DEFENDANT, NEW TRIAL 
ORDERED), 28 

CRIMINAL LAW (DETECTIVE SHOULD NOT HAVE 
BEEN ALLOWED TO TESTIFY AS AN EXPERT 
ABOUT THE ROLES PLAYED BY THE PEOPLE 
OVERHEARD IN RECORDED PHONE CALLS IN 
THIS DRUG CONSPIRACY CASE, ERROR 
DEEMED HARMLESS HOWEVER), 29 

CRIMINAL LAW (DNA TEST RESULTS DEEMED 
TESTIMONIAL HEARSAY TRIGGERING 
DEFENDANT'S RIGHT TO CONFRONT THE 
ANALYST(S) WITH FIRST-HAND KNOWLEGE OF 
CRUCIAL STAGES OF THE ANALYIS), 72 

CRIMINAL LAW (EASVESDROPPING, FATHER 
DEEMED TO HAVE CONSENTED ON BEHALF OF 
HIS INFANT SON TO THE RECORDING OF 
THREATS MADE AGAINST HIS SON BY 
DEFENDANT; ABSENT THE VICARIOUS 
CONSENT, THE RECORDING WOULD HAVE 
CONSTITUTED ILLEGAL EAVESDROPPING AND 
WOULD NOT HAVE BEEN ADMISSIBLE IN 
COURT), 76 

CRIMINAL LAW (EVIDENCE, DEFENDANT'S 
CHALLENGES TO THE HARVESTING FOR USE AT 
TRIAL OF RECORDINGS OF PHONE CALLS MADE 
BY INMATES DURING PRE-TRIAL 
INCARCERATION REJECTED; THE PRACTICE 
HOWEVER WAS NOT CONDONED AND THE 
PREJUDICE TO DEFENDANTS WHO CANNOT 
MAKE BAIL WAS EXPRESSLY NOTED), 75 

CRIMINAL LAW (FAILURE TO INFORM JURY OF 
EFFECT OF ACQUITTAL ON THE TOP COUNT 
BASED ON THE JUSTIFCATION DEFENSE 
REQUIRED REVERSAL IN THE INTEREST OF 
JUSTICE), 24 

CRIMINAL LAW (FAILURE TO PLACE ON THE 
RECORD THE REASONS FOR REQUIRING 
DEFENDANT TO WEAR A STUNBELT DURING 
TRIAL, AND FAILURE TO APPRISE DEFENSE 
COUNSEL OF THE CONTENTS OF A JURY NOTE, 
REQUIRED REVERSAL), 26 

CRIMINAL LAW (FOR CAUSE JUROR CHALLENGE 
SHOULD HAVE BEEN GRANTED, CONVICTION 
REVERSED), 24 

CRIMINAL LAW (HOLDING SORA HEARING IN 
DEFENDANT'S ABSENCE VIOLATED DUE 
PROCESS), 34 

CRIMINAL LAW (IF THE SORA COURT'S RELIANCE 
ON THE VICTIM'S GRAND JURY TESTIMONY, 
WHICH WAS NOT DISCLOSED TO THE 
DEFENDANT, WAS ERROR, UNDER THE FACTS, 
IT WAS HARMLESS ERROR), 33 

CRIMINAL LAW (JUDICIAL DIVERSION PROGRAM 
AVAILABLE TO DEFENDANTS CHARGED WITH 
BOTH QUALIFYING OFFENSES AND OFFENSES 
WHICH ARE NEITHER QUALIFYING NOR 
DISQUALIFYING), 23 

CRIMINAL LAW (PEOPLE DID NOT MEET THEIR 
BURDEN OF DEMONSTRATING A LACK OF 
UNDUE SUGGESTIVENESS IN THE PHOTO 
ARRAY AND LINE UP IDENTIFICATION 
PROCEDURES), 31 

CRIMINAL LAW (PRESERVATION OF ERROR, THE 
DEFENSE HAD SEVERAL OPPORTUNITIES TO 
DISCOVER THE JUDGE'S SENTENCE-PROMISE 
MISTAKE, THEREFORE THE PRESERVATION 
REQUIREMENT APPLIED TO DEFENDANT'S 
CHALLENGE TO THE VALIDITY OF HIS GUILTY 
PLEA), 73 

CRIMINAL LAW (PRISONER CONVICTED OF A 
CRIME COMMITTED WHEN HE WAS SIXTEEN 
AND SUBJECT TO A LIFE SENTENCE IS 
CONSITUTIONALLY ENTITLED TO A PAROLE 
HEARING WHICH TAKES HIS YOUTH AT THE 
TIME OF THE OFFENSE INTO ACCOUNT), 34 

CRIMINAL LAW (REVERSIBLE ERROR TO 
READBACK TO THE JURY THE PROSECUTOR'S 
SUMMATION BUT NOT THE DEFENSE 
SUMMATION), 25 

CRIMINAL LAW (TRIAL JUDGE'S FAILURE TO WARN 
DEFENDANT OF THE CONSEQUENCES OF 
DISRUPTIVE BEHAVIOR BEFORE REMOVING 
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DEFENDANT FROM THE COURTROOM WAS 
REVERSIBLE ERROR), 23 

CRIMINAL LAW (DEFENSE WAIVED ANY OBJECTION 
TO A PROHIBITED CONVERSATION BETWEEN A 
COURT OFFICER AND JURORS BY ASKING THAT 
DELIBERATIONS CONTINUE DESPITE THE 
CONVERSATION, 27 

CRIMINAL LAW (EXCLUSIONARY LANGUAGE IN 
HARASSMENT STATUTE NEED NOT BE 
AFFIRMATIVELY PLED IN THE CHARGING 
DOCUMENT, 35 

CRUEL AND UNUSUAL PUNISHMENT (PRISONER 
CONVICTED OF A CRIME COMMITTED WHEN HE 
WAS SIXTEEN AND SUBJECT TO A LIFE 
SENTENCE IS CONSITUTIONALLY ENTITLED TO 
A PAROLE HEARING WHICH TAKES HIS YOUTH 
AT THE TIME OF THE OFFENSE INTO ACCOUNT), 
34 

DAMAGES (BREACH OF CONTRACT, DEFENDANTS 
LIABLE UNDER A GRATUITOUS BAILMENT 
THEORY FOR DESTROYED GOODS, 16 

DEBTOR-CREDITO (MORTGAGE HAD PRIORITY 
OVER COUNTY'S CLAIM FOR REIMBURSEMENT 
OF MEDICAID BENEFITS), 49 

DEBTOR-CREDITOR (ACKNOWLEDGING DEBT IN 
BANKRUPTCY PLAN RENEWED THE STATUTE OF 
LIMITATIONS WHICH STARTED TO RUN UPON 
GRANT OF DISCHARGE IN BANKRUPTCY), 37 

DEBTOR-CREDITOR (CITIBANK NOT ENTITLED TO 
SUMMARY JUDGMENT UNDER AN ACCOUNT 
STATED THEORY FOR A CREDIT CARD DEBT), 36 

DEBTOR-CREDITOR (CORPORATE VEIL PIERCED 
TO ENFORCE JUDGMENTS AGAINST 
PRINCIPALS), 22 

DEFAMATION (E-MAILS CONSTITUTED 
NONACTIONABLE OPINION AND POSTED 
FLYERS PROTECTED BY COMMON INTEREST 
PRIVILEGE), 37 

DISCLAIMER (INSURANCE LAW, FAILURE TO 
DISCLAIM BASED UPON AN EXCLUSION DOES 
NOT GIVE RISE TO COVERAGE WHICH DOES 
NOT EXIST), 44 

DISCLAIMER OF INSURANCE COVERAGE 
(UNTIMELY NOTIFICATION, INSURED'S EXCUSES 
FOR DELAY IN NOTIFYING INSURANCE 
BROKERS OF PENDING ACTION NOT 
SUPPORTED BY SUFFICIENT EVIDENCE, 
SUMMARY JUDGMENT IN FAVOR OF 
DEFENDANT BROKERS PROPERLY GRANTED), 
45 

DISQUALIFICATION OF ATTORNEYS 
(DISQUALIFICATION OF ATTORNEY 
APPROPRIATE TO AVOID THE APPEARANCE OF 
IMPROPRIETY), 16 

DISQUALIFICATION OF ATTORNEYS (OBJECTION 
TO OTHER PARTY'S ATTORNEY WAIVED BY 
PARTICIPATION IN LITIGATION WITH KNOWLEDG 
OF ALLEGED CONFLICT), 15 

DISRUPTIVE BEHAVIOR (CRIMINAL LAW, TRIAL 
JUDGE'S FAILURE TO WARN DEFENDANT OF 

THE CONSEQUENCES OF DISRUPTIVE 
BEHAVIOR BEFORE REMOVING DEFENDANT 
FROM THE COURTROOM WAS REVERSIBLE 
ERROR), 23 

DISTRIBUTIVE SHARE (FAMILY LAW, AWARDING 
WIFE A DISTRIBUTIVE SHARE OF HUSBAND'S 
MEDICAL PRACTICE AND DETERMINING 
HUSBAND'S MAINTENANCE OBLIGATION BASED 
UPON INCOME FROM THE PRACTICE DID NOT 
CONSTITUTE DOUBLE-COUNTING), 41 

DNA (CRIMINAL LAW, DNA TEST RESULTS DEEMED 
TESTIMONIAL HEARSAY TRIGGERING 
DEFENDANT'S RIGHT TO CONFRONT THE 
ANALYST(S) WITH FIRST-HAND KNOWLEGE OF 
CRUCIAL STAGES OF THE ANALYIS), 72 

EDUCATION-SCHOOL LAW (TEACHER WITH 
TENURE WHO RESIGNED AND WAS THEN 
REHIRED WAS NOT REHIRED WITH TENURE, 77 

EMERGENCY DEFENSE (QUESTION OF FACT 
WHETHER EMERGENCY DEFENSE APPLIED TO A 
REAR-END COLLISION), 50 

EMPLOYMENT LAW (CLASS ACTION SUIT AGAINST 
EMPLOYER ALLEGING EMPLOYEES WERE 
ROUTINELY UNDERPAID ALLOWED TO GO 
FORWARD), 18 

ENVIRONMENTAL LAW (ORGANIZATION HAD 
STANDING TO CONTEST HARDSHIP WAIVER 
GRANTED TO MINE IN CORE PRESERVATION 
AREA), 38 

ENVIRONMENTAL LAW (STATE WATER 
RESOURCES LAW DID NOT PREEMPT ZONING 
BOARD'S REQUIRING TOWN APPROVAL BEFORE 
WATER CAN BE EXTRACTED FOR COMMERCIAL 
PURPOSES), 39 

ENVIRONMENTAL LAW (VILLAGE BOARD OF 
TRUSTEES DID NOT FAIL TO STRICTLY COMPLY 
WITH THE STATE ENVIRONMENTAL QUALITY 
REVIEW ACT (SEQRA)), 38 

EVIDENCE (CRIMINAL LAW, ADMISSION OF 
PREJUDICIAL EVIDENCE UNRELATED TO THE 
CHARGED OFFENSES WAS REVERSIBLE 
ERROR), 30 

EVIDENCE (CRIMINAL LAW, DEFENDANT'S 
CHALLENGES TO THE HARVESTING FOR USE AT 
TRIAL OF RECORDINGS OF PHONE CALLS MADE 
BY INMATES DURING PRE-TRIAL 
INCARCERATION REJECTED; THE PRACTICE 
HOWEVER WAS NOT CONDONED AND THE 
PREJUDICE TO DEFENDANTS WHO CANNOT 
MAKE BAIL WAS EXPRESSLY NOTED), 75 

EVIDENCE (CRIMINAL LAW, DETECTIVE SHOULD 
NOT HAVE BEEN ALLOWED TO TESTIFY AS AN 
EXPERT ABOUT THE ROLES PLAYED BY THE 
PEOPLE OVERHEARD IN RECORDED PHONE 
CALLS IN THIS DRUG CONSPIRACY CASE, 
ERROR DEEMED HARMLESS HOWEVER), 29 

EVIDENCE (CRIMINAL LAW, DNA TEST RESULTS 
DEEMED TESTIMONIAL HEARSAY TRIGGERING 
DEFENDANT'S RIGHT TO CONFRONT THE 
ANALYST(S) WITH FIRST-HAND KNOWLEGE OF 
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CRUCIAL STAGES OF THE ANALYIS), 72 
EVIDENCE (CRIMINAL LAW, PEOPLE DID NOT MEET 

THEIR BURDEN OF DEMONSTRATING A LACK OF 
UNDUE SUGGESTIVENESS IN THE PHOTO 
ARRAY AND LINE UP IDENTIFICATION 
PROCEDURES), 31 

EVIDENCE (CRIMINAL LAW, SUPPRESSION, 
DEFENDANT RAISED SUBSTANTIVE FACTUAL 
DISPUTES ABOUT THE EFFICACY AND LEGALITY 
OF METHODS USED BY THE POLICE TO 
IDENTIFY HIS IP ADDRESS AND THE CONTENTS 
OF HIS COMPUTER, SUPPRESSION HEARING 
WAS REQUIRED), 32 

EVIDENCE (CRIMINAL LAW, THIRD-PARTY 
CULPABILITY, THERE IS NO HEIGHTENED 
STANDARD FOR ADMISSIBILITY OF THIRD-
PARTY CULPABILITY EVIDENCE, RATHER THE 
USUAL PROBATIVE VS PREJUDICIAL BALANCING 
TEST APPLIES), 75 

EVIDENCE (DESTRUCTION (SPOLIATION) OF 
EVIDENCE WARRANTED STRIKING THE 
PLEADINGS), 20 

EVIDENCE (EASVESDROPPING, FATHER DEEMED 
TO HAVE CONSENTED ON BEHALF OF HIS 
INFANT SON TO THE RECORDING OF THREATS 
MADE AGAINST HIS SON BY DEFENDANT; 
ABSENT THE VICARIOUS CONSENT, THE 
RECORDING WOULD HAVE CONSTITUTED 
ILLEGAL EAVESDROPPING AND WOULD NOT 
HAVE BEEN ADMISSIBLE IN 
COURT)/EASVESROPPING FATHER DEEMED TO 
HAVE CONSENTED ON BEHALF OF HIS INFANT 
SON TO THE RECORDING OF THREATS MADE 
AGAINST HIS SON BY DEFENDANT; ABSENT THE 
VICARIOUS CONSENT, THE RECORDING WOULD 
HAVE CONSTITUTED ILLEGAL EAVESDROPPING 
AND WOULD NOT HAVE BEEN ADMISSIBLE IN 
COURT), 76 

EVIDENCE (EVIDENCE, STATEMENT IN HOSPITAL 
RECORD ATTRIBUTED TO PLAINTIFF WAS 
ADMISSIBLE AS A PART OF A BUSINESS 
RECORD AND AS A PARTY ADMISSION, 
STATEMENT SHOULD NOT HAVE BEEN 
EXCLUDED FROM TRIAL), 57 

EVIDENCE (IMPROPER IMPEACHMENT REQUIRED 
NEW TRIAL), 39 

EVIDENCE (MOTION TO AMEND PLEADINGS BASED 
ON TRIAL EVIDENCE OF MUTUAL MISTAKE 
PROPERLY GRANTED, CRITERIA EXPLAINED), 20 

EVIDENCE (NEGLIGENCE, EVIDENCE SUFFICIENT 
TO DEMONSTRATE BUS DRIVER SHOULD HAVE 
SEEN DECEDENT), 55 

EVIDENCE (PLAINTIFF-CONTRACTOR'S FAILURE TO 
PROVE THE VALUE OF THE WORK PRECLUDED 
RECOVERY UNDER THE LIEN LAW AND UNDER A 
QUANTUM MERUIT THEORY), 21 

EVIDENCE (SEX OFFENDER REGISTRATION ACT, F 
THE SORA COURT'S RELIANCE ON THE VICTIM'S 
GRAND JURY TESTIMONY, WHICH WAS NOT 
DISCLOSED TO THE DEFENDANT, WAS ERROR, 

UNDER THE FACTS, IT WAS HARMLESS ERROR), 
33 

EVIDENCE (SLIP AND FALL, CAUSE OF FALL 
SUFFICIENTLY DEMONSTRATED WITH 
CIRCUMSTANTIAL EVIDENCE, DEFENSE MOTION 
FOR SUMMARY JUDGMENT PROPERLY DENIED), 
55 

EVIDENCE (SLIP AND FALL, FACT THAT OBJECT 
OVER WHICH PLAINTIFF TRIPPED AND FELL 
WAS OPEN AND OBVIOUS DID NOT RELIEVE 
DEFENDANT OF LIABILITY AS A MATTER OF 
LAW), 50 

EVIDENCE (SUMMARY JUDGMENT MOTIONS, 
FORECLOSURE, FLAWS IN PLAINTIFF'S PROOF 
OF STANDING TO BRING THE FORECLOSURE 
ACTION DID NOT ENTITLE DEFENDANT TO 
SUMMARY JUDGMENT ON THE CROSS MOTION; 
SUMMARY JUDGMENT CANNOT BE GRANTED TO 
THE MOVING PARTY BASED UPON FLAWS IN 
THE OPPOSING PAPERS), 43 

EVIDENCE (SUMMARY JUDGMENT, MOVING PARTY 
CANNOT RELY ON GAPS IN OPPOSING PARTY'S 
PROOF IN MOTIONS AND CROSS-MOTIONS FOR 
SUMMARY JUDGMENT, 19 

EVIDENCE (SUMMARY JUDGMENT, POLICE 
OFFICER'S GENERAL MUNICIPAL LAW 205-E 
CAUSE OF ACTION SHOULD NOT HAVE BEEN 
DISMISSED, CRITERIA FOR SUMMARY 
JUDGMENT NOT MET BY POINTING TO GAPS IN 
OTHER PARTY'S PROOF), 62 

EVIDENCE (VERDICT AGAINST WEIGHT OF THE 
EVIDENCE, DEFENSE VERDICT SHOULD HAVE 
BEEN SET ASIDE, THE JURY FOUND DEFENDANT 
NEGLIGENT AND THERE WAS NO REASONABLE 
VIEW OF THE EVIDENCE IN WHICH 
DEFENDANT'S NEGLIGENCE WAS NOT A 
PROXIMATE CAUSE OF THE ACCIDENT), 56 

EXCEPTIONS, STATUTES (EXCLUSIONARY 
LANGUAGE IN HARASSMENT STATUTE NEED 
NOT BE AFFIRMATIVELY PLED IN THE CHARGING 
DOCUMENT, 35 

EXCLUSIONS FROM INSURANCE COVERAGE 
(FAILURE TO DISCLAIM BASED UPON AN 
EXCLUSION DOES NOT GIVE RISE TO 
COVERAGE WHICH DOES NOT EXIST), 44 

EXPERT OPINION (CRIMINAL LAW, DETECTIVE 
SHOULD NOT HAVE BEEN ALLOWED TO TESTIFY 
AS AN EXPERT ABOUT THE ROLES PLAYED BY 
THE PEOPLE OVERHEARD IN RECORDED 
PHONE CALLS IN THIS DRUG CONSPIRACY 
CASE, ERROR DEEMED HARMLESS HOWEVER), 
29 

EXPERT OPINION EVIDENCE (MEDICAL 
MALPRACTICE, RADIOLOGIST WAS NOT 
QUALIFIED TO EXPRESS AN OPINION ON THE 
PROXIMATE CAUSE OF THE DEFORMITY WHICH 
WAS ALLEGED TO HAVE RESULTED FROM A 
FAILURE TO DIAGNOSE A FRACTURE), 58 

FAMILY LAW (ATTORNEY WHO HAD PREVIOUSLY 
PROSECUTED MOTHER FOR ENDANGERING THE 
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WELFARE OF A CHILD SHOULD NOT HAVE BEEN 
APPOINTED TO REPRESENT MOTHER'S 
CHILDREN IN A CUSTODY MATTER; IN THE 
ABSENCE OF EVIDENCE MOTHER WAS 
PREJUDICED BY CONFIDENTIAL 
INFORMATION MOTION TO VACATE CUSTODY 
STIPULATION ON CONFLICT OF INTEREST 
GROUNDS PROPERLY DENIED), 41 

FAMILY LAW (FAMILY COURT SHOULD HAVE 
GRANTED MOTHER'S APPLICATION FOR 
FINDINGS ALLOWING HER CHILDREN TO APPLY 
FOR SPECIAL IMMIGRANT JUVENILE STATUS), 42 

FAMILY LAW (MAINTENANCE, DISTRIBUTIVE 
SHARE, AWARDING WIFE A DISTRIBUTIVE 
SHARE OF HUSBAND'S MEDICAL PRACTICE AND 
DETERMINING HUSBAND'S MAINTENANCE 
OBLIGATION BASED UPON INCOME FROM THE 
PRACTICE DID NOT CONSTITUTE DOUBLE-
COUNTING), 41 

FAMILY LAW (SAME-SEX SPOUSE OF BIOLOGICAL 
MOTHER HAD STANDING TO SEEK VISITATION 
WITH CHILDREN CONCEIVED BY ARTIFICIAL 
INSEMINATION, 40 

FIRE ESCAPES [NYC] (VERTICAL LADDER FIRE 
ESCAPE, THROUGH WHICH PLAINTIFF FELL AND 
WAS RENDERED PARAPLEGIC, VIOLATED 
MUNICIPAL DWELLINGS LAW 53), 57 

FORECLOSURE (FORECLOSURE COULD PROCEED 
DESPITE ERRONEOUS SATISFACTION OF 
MORTGAGE), 42 

FORECLOSURE (FLAWS IN PLAINTIFF'S PROOF OF 
STANDING TO BRING THE FORECLOSURE 
ACTION DID NOT ENTITLE DEFENDANT TO 
SUMMARY JUDGMENT ON THE CROSS MOTION, 
43 

FORUM SELECTION CLAUSE (DEMONSTRATES 
CONTRACTING PARTIES' INTENT TO LITIGATE 
RATHER THAN ARBITRATE), 14 

FRAUD (PARTY WHO SIGNS A DOCUMENT 
WITHOUT READING IT IS CONCLUSIVELY BOUND 
BY ITS TERMS), 44 

GENERAL BUSINESS LAW (ARBITRATION, 
CONSTRUCTION CONTRACT PROVISION MAKING 
LITIGATION THE SOLE METHOD FOR RESOLVING 
A DISPUTE RENDERED VOID BY GENERAL 
BUSINESS LAW), 15 

GOVERNMENTAL IMMUNITY (THE CITY (NYC) HAD 
ENTERED A SPECIAL RELATIONSHIP WITH 
DEFENDANT PROPERTY OWNERS CONCERNING 
THE REPAIR OF A DEFECTIVE SIDEWALK, 
DEFENDANTS WERE ENTITLED TO 
CONTRIBUTION FROM THE CITY IN THIS SLIP 
AND FALL CASE), 63 

GRATUITOUS BAILMENT (DEFENDANTS LIABLE 
UNDER A GRATUITOUS BAILMENT THEORY FOR 
DESTROYED GOODS, 16 

HARASSMENT (EXCLUSIONARY LANGUAGE IN 
HARASSMENT STATUTE NEED NOT BE 
AFFIRMATIVELY PLED IN THE CHARGING 
DOCUMENT, 35 

HEARSAY (BUSINESS RECORD EXCEPTION, 
STATEMENT IN HOSPITAL RECORD ATTRIBUTED 
TO PLAINTIFF WAS ADMISSIBLE AS A PART OF A 
BUSINESS RECORD AND AS A PARTY 
ADMISSION, STATEMENT SHOULD NOT HAVE 
BEEN EXCLUDED FROM TRIAL), 57 

HEARSAY (DNA TEST RESULTS DEEMED 
TESTIMONIAL HEARSAY TRIGGERING 
DEFENDANT'S RIGHT TO CONFRONT THE 
ANALYST(S) WITH FIRST-HAND KNOWLEGE OF 
CRUCIAL STAGES OF THE ANALYIS), 72 

HIGHWAY LAW (HIGHWAY LAW ALLOWING AN 
UNUSED PUBLIC EASEMENT TO BE DECLARED 
ABANDONED DOES NOT APPLY WHERE THE 
MUNICIPALITY OWNS A FEE INTEREST IN THE 
ROADBED), 65 

IDENTIFICATION (CRIMINAL LAW, PEOPLE DID NOT 
MEET THEIR BURDEN OF DEMONSTRATING A 
LACK OF UNDUE SUGGESTIVENESS IN THE 
PHOTO ARRAY AND LINE UP IDENTIFICATION 
PROCEDURES), 31 

IMPEACHMENT (CIVIL TRIAL, IMPROPER 
IMPEACHMENT REQUIRED NEW TRIAL), 39 

INMATES (RECORDED PHONE 
CALLS, DEFENDANT'S CHALLENGES TO THE 
HARVESTING FOR USE AT TRIAL OF 
RECORDINGS OF PHONE CALLS MADE BY 
INMATES DURING PRE-TRIAL INCARCERATION 
REJECTED; THE PRACTICE HOWEVER WAS NOT 
CONDONED AND THE PREJUDICE TO 
DEFENDANTS WHO CANNOT MAKE BAIL WAS 
EXPRESSLY NOTED), 75 

INSURANCE LAW (FAILURE TO DISCLAIM BASED 
UPON AN EXCLUSION DOES NOT GIVE RISE TO 
COVERAGE WHICH DOES NOT EXIST), 44 

INSURANCE LAW (INSURED'S EXCUSES FOR 
DELAY IN NOTIFYING INSURANCE BROKERS OF 
PENDING ACTION NOT SUPPORTED BY 
SUFFICIENT EVIDENCE, SUMMARY JUDGMENT 
IN FAVOR OF DEFENDANT BROKERS PROPERLY 
GRANTED), 45 

INSURANCE LAW (ORDINANCE OR LAW 
ENDORSEMENT DID NOT REQUIRE INSURER TO 
PAY FOR REMEDIATION OF CODE VIOLATIONS 
NOT RELATED TO THE COVERED DAMAGE), 45 

JUDGES (TRIAL COURT SHOULD NOT HAVE SET 
ASIDE VERDICT IN MALICIOUS PROSECUTION 
ACTION BY SUBSTITUTING ITS FACTUAL 
JUDGMENTS FOR THE JURY'S), 48 

JUDICIAL DIVERSION PROGRAM (JUDICIAL 
DIVERSION PROGRAM AVAILABLE TO 
DEFENDANTS CHARGED WITH BOTH 
QUALIFYING OFFENSES AND OFFENSES WHICH 
ARE NEITHER QUALIFYING NOR 
DISQUALIFYING), 23 

JURIES (CRIMINAL LAW, FAILURE TO APPRISE 
DEFENSE COUNSEL OF THE CONTENTS OF A 
JURY NOTE, REQUIRED REVERSAL), 26 

JURIES (CRIMINAL LAW, READBACK, REVERSIBLE 
ERROR TO READBACK TO THE JURY THE 
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PROSECUTOR'S SUMMATION BUT NOT THE 
DEFENSE SUMMATION), 25 

JURORS (CRIMINAL LAW, FOR CAUSE JUROR 
CHALLENGE SHOULD HAVE BEEN GRANTED, 
CONVICTION REVERSED), 24 

JURY INSTRUCTION (CRIMINAL LAW, CHALLENGE 
TO THE JURY INSTRUCTION ON CAUSATION OF 
DEATH IS SUBJECT TO THE PRESERVATION 
REQUIREMENT; DEFENDANT'S FAILURE TO 
OBJECT PRECLUDES REVIEW; STRONG 
DISSENT ARGUED THE JURY INSTRUCTION IS 
REVIEWABLE BECAUSE IT RELIEVED THE 
PEOPLE OF THEIR BURDEN OF PROOF)/, 26 

JURY INSTRUCTIONS (CRIMINAL LAW, FAILURE TO 
INFORM JURY OF EFFECT OF ACQUITTAL ON 
THE TOP COUNT BASED ON THE JUSTIFCATION 
DEFENSE REQUIRED REVERSAL IN THE 
INTEREST OF JUSTICE), 24 

JUSTIFICATION DEFENSE (FAILURE TO INFORM 
JURY OF EFFECT OF ACQUITTAL ON THE TOP 
COUNT BASED ON THE JUSTIFCATION DEFENSE 
REQUIRED REVERSAL IN THE INTEREST OF 
JUSTICE), 24 

LABOR LAW-CONSTRUCTION LAW (LADDER WAS 
NOT DEFECTIVE, FALL NOT COVERED BY LABOR 
LAW 240), 46 

LABOR LAW-CONSTRUCTION LAW (OPENINGS 
THROUGH WHICH A WORKER'S BODY COULD 
NOT COMPLETELY FALL THROUGH NOT 
ACTIONABLE UNDER LABOR LAW 240(10 OR 
241(6)), 46 

LABOR LAW-CONSTRUCTION LAW (OUT-OF-
POSSESSION LANDLORD CAN BE LIABLE UNDER 
LABOR LAW 240 AND 241), 47 

LAND USE (EXTENSIONS OF NONCONFORMING 
USE SHOULD NOT HAVE BEEN ALLOWED), 71 

LANDLORD-TENANT (LEAD PAINT, LANDLORD 
OWED NO STATUTORY DUTY TO ABATE LEAD IN 
AN APARTMENT WHERE THE CHILD SPENT 50 
HOURS PER WEEK IN THE CARE OF HER 
GRANDMOTHER, LAW REQUIRING LEAD PAINT 
ABATEMENT APPLIES ONLY TO APARTMENTS 
WHERE A CHILD RESIDES), 77 

LANDLORD-TENANT (LIEN LAW, PROPERTY 
OWNER (LANDLORD) LIABLE FOR PAYMENT FOR 
ELECTRICAL WORK REQUIRED BY THE LEASE 
AND CONTRACTED FOR BY THE LESSEE), 47 

LANDLORD-TENANT (NEW YORK CITY HOUSING 
AUTHORITY ACTED ARBITRARILY AND 
CAPRICIOUSLY WHEN IT DENIED PETITIONER 
SUCCESSION RIGHTS TO HIS MOTHER'S 
APARTMENT), 48 

LANDLORD-TENANT (OUT-OF-POSSESSION 
LANDLORD [THE CITY] CAN BE LIABLE UNDER 
LABOR LAW 240 AND 241), 47 

LANDLORD-TENANT (OUT-OF-POSSESSION 
LANDLORD CAN BE LIABLE UNDER LABOR LAW 
240 AND 241), 47 

LANDLORD-TENANT (VERTICAL LADDER FIRE 
ESCAPE, THROUGH WHICH PLAINTIFF FELL AND 

WAS RENDERED PARAPLEGIC, VIOLATED 
MUNICIPAL DWELLINGS LAW 53), 57 

LEAD PAINT (LANDLORD OWED NO STATUTORY 
DUTY TO ABATE LEAD IN AN APARTMENT 
WHERE THE CHILD SPENT 50 HOURS PER WEEK 
IN THE CARE OF HER GRANDMOTHER, LAW 
REQUIRING LEAD PAINT ABATEMENT APPLIES 
ONLY TO APARTMENTS WHERE A CHILD 
RESIDES), 77 

LIEN LAW (MECHANIC'S LIEN, PROPERTY OWNER 
(LANDLORD) LIABLE FOR PAYMENT FOR 
ELECTRICAL WORK REQUIRED BY THE LEASE 
AND CONTRACTED FOR BY THE LESSEE), 47 

LIEN LAW (PLAINTIFF-CONTRACTOR'S FAILURE TO 
PROVE THE VALUE OF THE WORK PRECLUDED 
RECOVERY UNDER THE LIEN LAW AND UNDER A 
QUANTUM MERUIT THEORY), 21 

LIEN LAW (UNLICENSED CONTRACTOR CAN NOT 
RECOVER UNDER HOME IMPROVEMENT 
CONTRACT OR IN QUANTUM MERUIT), 18 

MAINTENANCE (AWARDING WIFE A DISTRIBUTIVE 
SHARE OF HUSBAND'S MEDICAL PRACTICE AND 
DETERMINING HUSBAND'S MAINTENANCE 
OBLIGATION BASED UPON INCOME FROM THE 
PRACTICE DID NOT CONSTITUTE DOUBLE-
COUNTING), 41 

MALICIOUS PROSECUTION (TRIAL COURT SHOULD 
NOT HAVE SET ASIDE VERDICT IN MALICIOUS 
PROSECUTION ACTION), 48 

MECHANIC [AUTO] (UNEMPLOYMENT INSURANCE, 
MECHANIC WAS AN EMPLOYEE OF USED CAR 
SELLER), 69 

MECHANIC'S LIEN (PLAINTIFF-CONTRACTOR'S 
FAILURE TO PROVE THE VALUE OF THE WORK 
PRECLUDED RECOVERY UNDER THE LIEN LAW 
AND UNDER A QUANTUM MERUIT THEORY), 21 

MECHANIC'S LIEN (UNLICENSED CONTRACTOR 
CAN NOT RECOVER UNDER HOME 
IMPROVEMENT CONTRACT OR IN QUANTUM 
MERUIT), 18 

MEDICAID (MORTGAGE HAD PRIORITY OVER 
COUNTY'S CLAIM FOR REIMBURSEMENT OF 
MEDICAID BENEFITS), 49 

MEDICAL MALPRACTICE (MUNICIPAL LAW, LATE 
NOTICE OF CLAIM PROPERLY ALLOWED 
DESPITE ABSENCE OF EXCUSE), 63 

MEDICAL MALPRACTICE (RADIOLOGIST WAS NOT 
QUALIFIED TO EXPRESS AN OPINION ON THE 
PROXIMATE CAUSE OF THE DEFORMITY WHICH 
WAS ALLEGED TO HAVE RESULTED FROM A 
FAILURE TO DIAGNOSE A FRACTURE), 58 

MENTAL HYGIENE LAW (PISTOL PERMITS, 
DETERIORATING MENTAL CONDITION AND 
DEPLORABLE LIVING CONDITION JUSTIFED 
REVOCATION OF PISTOL PERMIT), 64 

MODE OF PROCEEDINGS ERROR (CRIMINAL 
LAW, DEFENSE WAIVED ANY OBJECTION TO A 
PROHIBITED CONVERSATION BETWEEN A 
COURT OFFICER AND JURORS BY ASKING THAT 
DELIBERATIONS CONTINUE DESPITE THE 
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CONVERSATION; THE CONVERSATION DID NOT 
CONSTITUTE A MODE OF PROCEEDINGS 
ERROR), 27 

MORTAGES (FORECLOSURE COULD PROCEED 
DESPITE ERRONEOUS SATISFACTION OF 
MORTGAGE), 42 

MUNICIPAL DWELLINGS LAW [NYC] (VERTICAL 
LADDER FIRE ESCAPE, THROUGH WHICH 
PLAINTIFF FELL AND WAS RENDERED 
PARAPLEGIC, VIOLATED MUNICIPAL DWELLINGS 
LAW 53), 57 

MUNICIPAL LAW (BECAUSE THE MUNICIPALITY, 
PROPERTY OWNER, LISTING BROKER, LISTING 
AGENT AND SNOW REMOVAL CONTRACTOR 
HAD NOT TAKEN ANY ACTION TO REMOVE 
SNOW FROM THE SIDEWALK AT THE TIME 
PLAINTIFF FELL, NO ONE OWED A DUTY TO THE 
PLAINTIFF), 59 

MUNICIPAL LAW (DISABLED POLICE OFFICER 
SUFFICIENTLY ALLEGED BREACHES OF A DUTY 
OF CARE BY THE CITY AND BY HEALTH CARE 
MANAGERS WHICH CONTRACTED WITH THE 
CITY TO MANAGE PLAINTIFF'S HEALTH CARE), 54 

MUNICIPAL LAW (HIGHWAY LAW ALLOWING AN 
UNUSED PUBLIC EASEMENT TO BE DECLARED 
ABANDONED DOES NOT APPLY WHERE THE 
MUNICIPALITY OWNS A FEE INTEREST IN THE 
ROADBED), 65 

MUNICIPAL LAW (MEDICAL MALPRACTICE, LATE 
NOTICE OF CLAIM PROPERLY ALLOWED 
DESPITE ABSENCE OF EXCUSE), 63 

MUNICIPAL LAW (NEGLIGENCE, MOTION TO AMEND 
NOTICE OF CLAIM TO ADD NEW THEORY OF 
LIABILITY SHOULD NOT HAVE BEEN GRANTED), 
61 

MUNICIPAL LAW (OUT-OF-POSSESSION LANDLORD 
CAN BE LIABLE UNDER LABOR LAW 240 AND 
241), 47 

MUNICIPAL LAW (POLICE OFFICER'S GENERAL 
MUNICIPAL LAW 205-E CAUSE OF ACTION 
SHOULD NOT HAVE BEEN DISMISSED, CRITERIA 
FOR SUMMARY JUDGMENT NOT MET BY 
POINTING TO GAPS IN OTHER PARTY'S PROOF), 
62 

MUNICIPAL LAW (SIDEWALK SLIP AND FALL, CODE 
PROVISION DID NOT SPECIFICALLY IMPOSE 
TORT LIABILITY ON ABUTTING LANDOWNERS 
FOR BREACH OF THE DUTY TO MAINTAIN THE 
SIDEWALK, LANDOWNER'S MOTION FOR 
SUMMARY JUDGMENT SHOULD HAVE BEEN 
GRANTED), 60 

MUNICIPAL LAW (SLIP AND FALL, VILLAGE DID NOT 
DEMONSTRATE IT DID NOT CREATE THE 
CONDITION WHICH LED TO PLAINTIFF'S TRIP 
AND FALL, SUMMARY JUDGMENT SHOULD NOT 
HAVE BEEN GRANTED), 60 

MUNICIPAL LAW (THE CITY (NYC) HAD ENTERED A 
SPECIAL RELATIONSHIP WITH DEFENDANT 
PROPERTY OWNERS CONCERNING THE REPAIR 
OF A DEFECTIVE SIDEWALK, DEFENDANTS 

WERE ENTITLED TO CONTRIBUTION FROM THE 
CITY IN THIS SLIP AND FALL CASE), 63 

MUNICIPAL LAW (VERTICAL LADDER FIRE ESCAPE, 
THROUGH WHICH PLAINTIFF FELL AND WAS 
RENDERED PARAPLEGIC, VIOLATED MUNICIPAL 
DWELLINGS LAW 53), 57 

MUTUAL MISTAKE (CONTRACT LAW, 
REFORMATION OF CONTRACT TO CORRECT 
THE NAMING OF THE WRONG PARTY TO BE 
INDEMNIFIED, A MUTUAL MISTAKE, SHOULD 
HAVE BEEN ALLOWED), 21 

NEGLIGENCE (BECAUSE THE MUNICIPALITY, 
PROPERTY OWNER, LISTING BROKER, LISTING 
AGENT AND SNOW REMOVAL CONTRACTOR 
HAD NOT TAKEN ANY ACTION TO REMOVE 
SNOW FROM THE SIDEWALK AT THE TIME 
PLAINTIFF FELL, NO ONE OWED A DUTY TO THE 
PLAINTIFF), 59 

NEGLIGENCE (CAUSE OF FALL SUFFICIENTLY 
DEMONSTRATED WITH CIRCUMSTANTIAL 
EVIDENCE, DEFENSE MOTION FOR SUMMARY 
JUDGMENT PROPERLY DENIED), 55 

NEGLIGENCE (CODE PROVISION DID NOT 
SPECIFICALLY IMPOSE TORT LIABILITY ON 
ABUTTING LANDOWNERS FOR BREACH OF THE 
DUTY TO MAINTAIN THE SIDEWALK, 
LANDOWNER'S MOTION FOR SUMMARY 
JUDGMENT SHOULD HAVE BEEN GRANTED), 60 

NEGLIGENCE (DEFENDANTS FAILED TO 
DEMONSTRATE WHEN SLIP AND FALL AREA LAW 
CLEANED OR INSPECTED, SUMMARY 
JUDGMENT PROPERLY DENIED), 53 

NEGLIGENCE (DEFENSE VERDICT SHOULD HAVE 
BEEN SET ASIDE, THE JURY FOUND DEFENDANT 
NEGLIGENT AND THERE WAS NO REASONABLE 
VIEW OF THE EVIDENCE IN WHICH 
DEFENDANT'S NEGLIGENCE WAS NOT A 
PROXIMATE CAUSE OF THE ACCIDENT), 56 

NEGLIGENCE (DISABLED POLICE OFFICER 
SUFFICIENTLY ALLEGED BREACHES OF A DUTY 
OF CARE BY THE CITY AND BY HEALTH CARE 
MANAGERS WHICH CONTRACTED WITH THE 
CITY TO MANAGE PLAINTIFF'S HEALTH CARE), 54 

NEGLIGENCE (EVIDENCE SUFFICIENT TO 
DEMONSTRATE BUS DRIVER SHOULD HAVE 
SEEN DECEDENT), 55 

NEGLIGENCE (EVIDENCE, STATEMENT IN 
HOSPITAL RECORD ATTRIBUTED TO PLAINTIFF 
WAS ADMISSIBLE AS A PART OF A BUSINESS 
RECORD AND AS A PARTY ADMISSION, 
STATEMENT SHOULD NOT HAVE BEEN 
EXCLUDED FROM TRIAL), 57 

NEGLIGENCE (FACT THAT OBJECT OVER WHICH 
PLAINTIFF TRIPPED AND FELL WAS OPEN AND 
OBVIOUS DID NOT RELIEVE DEFENDANT OF 
LIABILITY AS A MATTER OF LAW), 50 

NEGLIGENCE (FACT THAT PLAINTIFF WAS RIDING 
HIS BICYCLE THE WRONG WAY ON A ONE-WAY 
STREET WHEN HE WAS STRUCK DID NOT 
ENTITLE DEFENDANT TO SUMMARY JUDGMENT, 
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THERE CAN BE MORE THAN ONE PROXIMATE 
CAUSE OF AN ACCIDENT), 53 

NEGLIGENCE (LEAD PAINT, LANDLORD OWED NO 
STATUTORY DUTY TO ABATE LEAD IN AN 
APARTMENT WHERE THE CHILD SPENT 50 
HOURS PER WEEK IN THE CARE OF HER 
GRANDMOTHER, LAW REQUIRING LEAD PAINT 
ABATEMENT APPLIES ONLY TO APARTMENTS 
WHERE A CHILD RESIDES), 77 

NEGLIGENCE (MEDICAL MALPRACTICE, LATE 
NOTICE OF CLAIM PROPERLY ALLOWED 
DESPITE ABSENCE OF EXCUSE), 63 

NEGLIGENCE (MUNICIPAL LAW, MOTION TO AMEND 
NOTICE OF CLAIM TO ADD NEW THEORY OF 
LIABILITY SHOULD NOT HAVE BEEN GRANTED), 
61 

NEGLIGENCE (PEDESTRIAN IN A CROSSWALK 
STRUCK FROM BEHIND IS NOT COMPARATIVELY 
NEGLIGENT AS A MATTER OF LAW), 54 

NEGLIGENCE (PLAINTIFF ASSUMED THE RISK OF 
INJURY CAUSED BY AN OPEN AND OBVIOUS 
DEFECT IN AN OUTSIDE BASKETBALL COURT), 
52 

NEGLIGENCE (POLICE OFFICER'S GENERAL 
MUNICIPAL LAW 205-E CAUSE OF ACTION 
SHOULD NOT HAVE BEEN DISMISSED, CRITERIA 
FOR SUMMARY JUDGMENT NOT MET BY 
POINTING TO GAPS IN OTHER PARTY'S PROOF), 
62 

NEGLIGENCE (QUESTION OF FACT WHETHER 
EMERGENCY DEFENSE APPLIED TO A REAR-
END COLLISION), 50 

NEGLIGENCE (RADIOLOGIST WAS NOT QUALIFIED 
TO EXPRESS AN OPINION ON THE PROXIMATE 
CAUSE OF THE DEFORMITY WHICH WAS 
ALLEGED TO HAVE RESULTED FROM A FAILURE 
TO DIAGNOSE A FRACTURE), 58 

NEGLIGENCE (SIDEWALK RISE OF A LITTLE OVER 
AN INCH WAS A NON-ACTIONABLE TRIVIAL 
DEFECT), 51 

NEGLIGENCE (SLIP AND FALL, VILLAGE DID NOT 
DEMONSTRATE IT DID NOT CREATE THE 
CONDITION WHICH LED TO PLAINTIFF'S TRIP 
AND FALL, SUMMARY JUDGMENT SHOULD NOT 
HAVE BEEN GRANTED), 60 

NEGLIGENCE (THE CITY (NYC) HAD ENTERED A 
SPECIAL RELATIONSHIP WITH DEFENDANT 
PROPERTY OWNERS CONCERNING THE REPAIR 
OF A DEFECTIVE SIDEWALK, DEFENDANTS 
WERE ENTITLED TO CONTRIBUTION FROM THE 
CITY IN THIS SLIP AND FALL CASE), 63 

NEGLIGENCE (VERTICAL LADDER FIRE ESCAPE, 
THROUGH WHICH PLAINTIFF FELL AND WAS 
RENDERED PARAPLEGIC, VIOLATED MUNICIPAL 
DWELLINGS LAW 53), 57 

NEGLIGENE (DEPRESSED DRAIN NEAR 
CONDOMINIUM ENTRANCE WAS A NON-
ACTIONABLE TRIVIAL DEFECT), 51 

NEW YORK CITY HOUSING AUTHORITY (HOUSING 
AUTHORITY ACTED ARBITRARILY AND 

CAPRICIOUSLY WHEN IT DENIED PETITIONER 
SUCCESSION RIGHTS TO HIS MOTHER'S 
APARTMENT), 48 

NONCONFORMING USE (ZONING, EXTENSIONS OF 
NONCONFORMING USE SHOULD NOT HAVE 
BEEN ALLOWED, 71 

NOTICE OF CLAIM (MUNICIPAL LAW, MOTION TO 
AMEND NOTICE OF CLAIM TO ADD NEW THEORY 
OF LIABILITY SHOULD NOT HAVE BEEN 
GRANTED), 61 

NURSES (UNEMPLOYMENT INSURANCE, NURSE 
WAS AN EMPLOYEE OF COMPANY WHICH DOES 
HEALTH SCREENING OF EMPLOYEES OF 
CORPORATE CLIENTS), 68 

OPEN AND OBVIOUS (SLIP AND FALL, FACT THAT 
OBJECT OVER WHICH PLAINTIFF TRIPPED AND 
FELL WAS OPEN AND OBVIOUS DID NOT 
RELIEVE DEFENDANT OF LIABILITY AS A 
MATTER OF LAW), 50 

OPEN AND OBVIOUS (SLIP AND FALL, PLAINTIFF 
ASSUMED THE RISK OF INJURY CAUSED BY AN 
OPEN AND OBVIOUS DEFECT IN AN OUTSIDE 
BASKETBALL COURT), 52 

ORDINANCE OR LAW ENDORSEMENT (INSURANCE 
LAW, ORDINANCE OR LAW ENDORSEMENT DID 
NOT REQUIRE INSURER TO PAY FOR 
REMEDIATION OF CODE VIOLATIONS NOT 
RELATED TO THE COVERED DAMAGE), 45 

PARALEGAL (UNEMPLOYMENT INSURANCE, 
PARALEGAL IN SMALL LAW OFFICE ENTITLED TO 
UNEMPLOYMENT INSURANCE BENEFITS), 67 

PARENT-CHILD (EASVESDROPPING, FATHER 
DEEMED TO HAVE CONSENTED ON BEHALF OF 
HIS INFANT SON TO THE RECORDING OF 
THREATS MADE AGAINST HIS SON BY 
DEFENDANT; ABSENT THE VICARIOUS 
CONSENT, THE RECORDING WOULD HAVE 
CONSTITUTED ILLEGAL EAVESDROPPING AND 
WOULD NOT HAVE BEEN ADMISSIBLE IN 
COURT), 76 

PAROLE (PRISONER CONVICTED OF A CRIME 
COMMITTED WHEN HE WAS SIXTEEN AND 
SUBJECT TO A LIFE SENTENCE IS 
CONSITUTIONALLY ENTITLED TO A PAROLE 
HEARING WHICH TAKES HIS YOUTH AT THE 
TIME OF THE OFFENSE INTO ACCOUNT), 34 

PEDESTRIANS (PEDESTRIAN IN A CROSSWALK 
STRUCK FROM BEHIND IS NOT COMPARATIVELY 
NEGLIGENT AS A MATTER OF LAW), 54 

PIERCING CORPORATE VEIL (CORPORATE VEIL 
PIERCED TO ENFORCE JUDGMENTS AGAINST 
PRINCIPALS), 22 

PISTOL PERMITS (DETERIORATING MENTAL 
CONDITION AND DEPLORABLE LIVING 
CONDITION JUSTIFED REVOCATION OF PISTOL 
PERMIT), 64 

PLEA BARGAIN (PRESERVATION OF ERROR, THE 
DEFENSE HAD SEVERAL OPPORTUNITIES TO 
DISCOVER THE JUDGE'S SENTENCE-PROMISE 
MISTAKE, THEREFORE THE PRESERVATION 
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REQUIREMENT APPLIED TO DEFENDANT'S 
CHALLENGE TO THE VALIDITY OF HIS GUILTY 
PLEA), 73 

POLICE OFFICERS (GENERAL MUNICIPAL LAW 205-
E CAUSE OF ACTION SHOULD NOT HAVE BEEN 
DISMISSED, CRITERIA FOR SUMMARY 
JUDGMENT NOT MET BY POINTING TO GAPS IN 
OTHER PARTY'S PROOF), 62 

PRESERVATION (CRIMINAL LAW, DEFENSE WAIVED 
ANY OBJECTION TO A PROHIBITED 
CONVERSATION BETWEEN A COURT OFFICER 
AND JURORS BY ASKING THAT DELIBERATIONS 
CONTINUE DESPITE THE CONVERSATION, 27 

PRESERVATION OF ERROR (CRIMINAL LAW, 
DEFENSE COUNSEL'S FAILURE TO ELICIT A 
RULING ON INSTANCES OF SPECTATOR 
DISPLAYS ON DAYS PRIOR TO THE DAY WHEN 
COUNSEL OBJECTED, THE PRIOR INSTANCES 
WERE NOT BEFORE THE COURT ON APPEAL), 74 

PRESERVATION OF ERROR (THE DEFENSE HAD 
SEVERAL OPPORTUNITIES TO DISCOVER THE 
JUDGE'S SENTENCE-PROMISE MISTAKE, 
THEREFORE THE PRESERVATION 
REQUIREMENT APPLIED TO DEFENDANT'S 
CHALLENGE TO THE VALIDITY OF HIS GUILTY 
PLEA), 73 

PRIVILEGE (DEFAMATION, POSTED FLYERS 
PROTECTED BY COMMON INTEREST 
PRIVILEGE)/COMMON INTEREST PRIVILEGE 
(DEFAMATION, POSTED FLYERS PROTECTED BY 
COMMON INTEREST PRIVILEGE), 37 

PROVISOS (EXCLUSIONARY LANGUAGE IN 
HARASSMENT STATUTE NEED NOT BE 
AFFIRMATIVELY PLED IN THE CHARGING 
DOCUMENT, 35 

PROXIMATE CAUSE (ACCIDENT, FACT THAT 
PLAINTIFF WAS RIDING HIS BICYCLE THE 
WRONG WAY ON A ONE-WAY STREET WHEN HE 
WAS STRUCK DID NOT ENTITLE DEFENDANT TO 
SUMMARY JUDGMENT, THERE CAN BE MORE 
THAN ONE PROXIMATE CAUSE OF AN 
ACCIDENT), 53 

PROXIMATE CAUSE (MEDICAL MALPRACTICE, 
RADIOLOGIST WAS NOT QUALIFIED TO 
EXPRESS AN OPINION ON THE PROXIMATE 
CAUSE OF THE DEFORMITY WHICH WAS 
ALLEGED TO HAVE RESULTED FROM A FAILURE 
TO DIAGNOSE A FRACTURE), 58 

QUANTUM MERUIT (PLAINTIFF-CONTRACTOR'S 
FAILURE TO PROVE THE VALUE OF THE WORK 
PRECLUDED RECOVERY UNDER THE LIEN LAW 
AND UNDER A QUANTUM MERUIT THEORY), 21 

QUANTUM MERUIT (UNLICENSED CONTRACTOR 
CAN NOT RECOVER UNDER HOME 
IMPROVEMENT CONTRACT OR IN QUANTUM 
MERUIT), 18 

RADIATION THERAPIST (UNEMPLOYMENT 
INSURANCE RADIATION THERAPIST WAS AN 
EMPLOYEE ENTITLED TO UNEMPLOYMENT 
INSURANCE BENEFITS, DESPITE INDEPENDENT-

CONTRACTOR DESIGNATION IN THE 
AGREEMENT), 67 

REAL PROPERTY (DEFENDANT DEMONSTRATED 
WATER WAS NOT DIVERTED ONTO PLAINTIFF'S 
PROPERTY IN BAD FAITH), 64 

REAL PROPERTY (HIGHWAY LAW ALLOWING AN 
UNUSED PUBLIC EASEMENT TO BE DECLARED 
ABANDONED DOES NOT APPLY WHERE THE 
MUNICIPALITY OWNS A FEE INTEREST IN THE 
ROADBED), 65 

REAR-END COLLISION (QUESTION OF FACT 
WHETHER EMERGENCY DEFENSE APPLIED TO A 
REAR-END COLLISION), 50 

REFORMATION (CONTRACT LAW (REFORMATION 
OF CONTRACT TO CORRECT THE NAMING OF 
THE WRONG PARTY TO BE INDEMNIFIED, A 
MUSTUAL MISTAKE, SHOULD HAVE BEEN 
ALLOWED), 21 

REMOVAL FROM COURTROOM (CRIMINAL LAW, 
TRIAL JUDGE'S FAILURE TO WARN DEFENDANT 
OF THE CONSEQUENCES OF DISRUPTIVE 
BEHAVIOR BEFORE REMOVING DEFENDANT 
FROM THE COURTROOM WAS REVERSIBLE 
ERROR), 23 

SAME-SEX MARRIAGE (SAME-SEX SPOUSE OF 
BIOLOGICAL MOTHER HAD STANDING TO SEEK 
VISITATION WITH CHILDREN CONCEIVED BY 
ARTIFICIAL INSEMINATION, 40 

SEARCH AND SEIZURE (CRIMINAL LAW, 
DEFENDANT RAISED SUBSTANTIVE FACTUAL 
DISPUTES ABOUT THE EFFICACY AND LEGALITY 
OF METHODS USED BY THE POLICE TO 
IDENTIFY HIS IP ADDRESS AND THE CONTENTS 
OF HIS COMPUTER, SUPPRESSION HEARING 
WAS REQUIRED), 32 

SECURITY CONSULTANT (SECURITY CONSULTANT 
WAS EMPLOYEE OF OFF-TRACK BETTING 
FACILITY DESPITE INDEPENDENT CONTRACTOR 
DESIGNATION IN AGREEMENT), 69 

SET ASIDE VERDICT, MOTION TO (CRIMINAL 
LAW, DEFENSE WAIVED ANY OBJECTION TO A 
PROHIBITED CONVERSATION BETWEEN A 
COURT OFFICER AND JURORS BY ASKING THAT 
DELIBERATIONS CONTINUE DESPITE THE 
CONVERSATION; THE CONVERSATION DID NOT 
CONSTITUTE A MODE OF PROCEEDINGS 
ERROR), 27 

SET ASIDE VERDICT, MOTION TO (NEGLIGENCE, 
(DEFENSE VERDICT SHOULD HAVE BEEN SET 
ASIDE, THE JURY FOUND DEFENDANT 
NEGLIGENT AND THERE WAS NO REASONABLE 
VIEW OF THE EVIDENCE IN WHICH 
DEFENDANT'S NEGLIGENCE WAS NOT A 
PROXIMATE CAUSE OF THE ACCIDENT), 56 

SET ASIDE VERDICT, MOTION TO (TRIAL COURT 
SHOULD NOT HAVE SET ASIDE VERDICT IN 
MALICIOUS PROSECUTION ACTION), 48 

SEX OFFENDER REGISTRATION ACT [SORA] 
(HOLDING SORA HEARING IN DEFENDANT'S 
ABSENCE VIOLATED DUE PROCESS), 34 
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SIDEWALKS (SLIP AND FALL, CODE PROVISION DID 
NOT SPECIFICALLY IMPOSE TORT LIABILITY ON 
ABUTTING LANDOWNERS FOR BREACH OF THE 
DUTY TO MAINTAIN THE SIDEWALK, 
LANDOWNER'S MOTION FOR SUMMARY 
JUDGMENT SHOULD HAVE BEEN GRANTED), 60 

SLIP AND FALL (BECAUSE THE MUNICIPALITY, 
PROPERTY OWNER, LISTING BROKER, LISTING 
AGENT AND SNOW REMOVAL CONTRACTOR 
HAD NOT TAKEN ANY ACTION TO REMOVE 
SNOW FROM THE SIDEWALK AT THE TIME 
PLAINTIFF FELL, NO ONE OWED A DUTY TO THE 
PLAINTIFF), 59 

SLIP AND FALL (CAUSE OF FALL SUFFICIENTLY 
DEMONSTRATED WITH CIRCUMSTANTIAL 
EVIDENCE, DEFENSE MOTION FOR SUMMARY 
JUDGMENT PROPERLY DENIED), 55 

SLIP AND FALL (CODE PROVISION DID NOT 
SPECIFICALLY IMPOSE TORT LIABILITY ON 
ABUTTING LANDOWNERS FOR BREACH OF THE 
DUTY TO MAINTAIN THE SIDEWALK, 
LANDOWNER'S MOTION FOR SUMMARY 
JUDGMENT SHOULD HAVE BEEN GRANTED), 60 

SLIP AND FALL (DEFENDANTS FAILED TO 
DEMONSTRATE WHEN SLIP AND FALL AREA LAW 
CLEANED OR INSPECTED, SUMMARY 
JUDGMENT PROPERLY DENIED), 53 

SLIP AND FALL (DEPRESSED DRAIN NEAR 
CONDOMINIUM ENTRANCE WAS A NON-
ACTIONABLE TRIVIAL DEFECT), 51 

SLIP AND FALL (FACT THAT OBJECT OVER WHICH 
PLAINTIFF TRIPPED AND FELL WAS OPEN AND 
OBVIOUS DID NOT RELIEVE DEFENDANT OF 
LIABILITY AS A MATTER OF LAW), 50 

SLIP AND FALL (PLAINTIFF ASSUMED THE RISK OF 
INJURY CAUSED BY AN OPEN AND OBVIOUS 
DEFECT IN AN OUTSIDE BASKETBALL COURT), 
52 

SLIP AND FALL (POLICE OFFICER, GENERAL 
MUNICIPAL LAW 205-E, POLICE OFFICER'S 
GENERAL MUNICIPAL LAW 205-E CAUSE OF 
ACTION SHOULD NOT HAVE BEEN DISMISSED, 
CRITERIA FOR SUMMARY JUDGMENT NOT MET 
BY POINTING TO GAPS IN OTHER PARTY'S 
PROOF), 62 

SLIP AND FALL (SIDEWALK RISE OF A LITTLE OVER 
AN INCH WAS A NON-ACTIONABLE TRIVIAL 
DEFECT), 51 

SLIP AND FALL (THE CITY (NYC) HAD ENTERED A 
SPECIAL RELATIONSHIP WITH DEFENDANT 
PROPERTY OWNERS CONCERNING THE REPAIR 
OF A DEFECTIVE SIDEWALK, DEFENDANTS 
WERE ENTITLED TO CONTRIBUTION FROM THE 
CITY IN THIS SLIP AND FALL CASE), 63 

SLIP AND FALL (VILLAGE DID NOT DEMONSTRATE 
IT DID NOT CREATE THE CONDITION WHICH LED 
TO PLAINTIFF'S TRIP AND FALL, SUMMARY 
JUDGMENT SHOULD NOT HAVE BEEN 
GRANTED), 60 

SORA (IF THE SORA COURT'S RELIANCE ON THE 

VICTIM'S GRAND JURY TESTIMONY, WHICH WAS 
NOT DISCLOSED TO THE DEFENDANT, WAS 
ERROR, UNDER THE FACTS, IT WAS HARMLESS 
ERROR), 33 

SPECIAL IMMIGRANT JUVENILE STATUS (FAMILY 
COURT SHOULD HAVE GRANTED MOTHER'S 
APPLICATION FOR FINDINGS ALLOWING HER 
CHILDREN TO APPLY FOR SPECIAL IMMIGRANT 
JUVENILE STATUS), 42 

SPECIAL RELATIONSHIP (GOVERNMENTAL 
IMMUNITY, THE CITY (NYC) HAD ENTERED A 
SPECIAL RELATIONSHIP WITH DEFENDANT 
PROPERTY OWNERS CONCERNING THE REPAIR 
OF A DEFECTIVE SIDEWALK, DEFENDANTS 
WERE ENTITLED TO CONTRIBUTION FROM THE 
CITY IN THIS SLIP AND FALL CASE), 63 

STANDING (ENVIRONMENTAL LAW, ORGANIZATION 
HAD STANDING TO CONTEST HARDSHIP WAIVER 
GRANTED TO MINE IN CORE PRESERVATION 
AREA), 38 

STANDING (TRUSTS AND ESTATES, 
(BENEFICIARIES OF ESTATE DID NOT HAVE 
STANDING TO BRING AN ACTION TO PRESERVE 
AN ESTATE ASSET, ONLY THE PERSONAL 
REPRESENTATIVE OF THE ESTATE HAS THAT 
POWER), 66 

STATE ENVIRONMENTAL QUALITY REVIEW ACT 
(VILLAGE BOARD OF TRUSTEES DID NOT FAIL 
TO STRICTLY COMPLY WITH THE STATE 
ENVIRONMENTAL QUALITY REVIEW ACT 
(SEQRA)), 38 

STATUTES (AMENDMENT TO WORKERS' 
COMPENSATION LAW WHICH IMPOSED LIABILITY 
UPON INSURERS FOR REOPENED CASES 
PREVIOUSLY COVERED BY THE SPECIAL FUND 
IS UNCONSTITUTIONAL), 70 

STATUTES (CRIMINAL LAW, EXCLUSIONARY 
LANGUAGE IN HARASSMENT STATUTE NEED 
NOT BE AFFIRMATIVELY PLED IN THE CHARGING 
DOCUMENT, 35 

STUNBELTS (FAILURE TO PLACE ON THE RECORD 
THE REASONS FOR REQUIRING DEFENDANT TO 
WEAR A STUNBELT DURING TRIAL, AND FAILURE 
TO APPRISE DEFENSE COUNSEL OF THE 
CONTENTS OF A JURY NOTE, REQUIRED 
REVERSAL), 26 

SUCCESSION RIGHTS, APARTMENT (NEW YORK 
CITY HOUSING AUTHORITY ACTED ARBITRARILY 
AND CAPRICIOUSLY WHEN IT DENIED 
PETITIONER SUCCESSION RIGHTS TO HIS 
MOTHER'S APARTMENT), 48 

SUMMARY JUDGMENT MOTIONS (SUMMARY 
JUDGMENT CANNOT BE GRANTED TO THE 
MOVING PARTY BASED UPON FLAWS IN THE 
OPPOSING PAPERS), 43 

SUPPRESSION (CRIMINAL LAW, DEFENDANT 
RAISED SUBSTANTIVE FACTUAL DISPUTES 
ABOUT THE EFFICACY AND LEGALITY OF 
METHODS USED BY THE POLICE TO IDENTIFY 
HIS IP ADDRESS AND THE CONTENTS OF HIS 
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COMPUTER, SUPPRESSION HEARING WAS 
REQUIRED), 32 

SUPPRESSION (CRIMINAL LAW, PEOPLE DID NOT 
MEET THEIR BURDEN OF DEMONSTRATING A 
LACK OF UNDUE SUGGESTIVENESS IN THE 
PHOTO ARRAY AND LINE UP IDENTIFICATION 
PROCEDURES), 31 

SURFACE WATER (REAL PROPERTY, DEFENDANT 
DEMONSTRATED WATER WAS NOT DIVERTED 
ONTO PLAINTIFF'S PROPERTY IN BAD FAITH), 64 

TAKINGS CLAUSE (AMENDMENT TO WORKERS' 
COMPENSATION LAW WHICH IMPOSED LIABILITY 
UPON INSURERS FOR REOPENED CASES 
PREVIOUSLY COVERED BY THE SPECIAL FUND 
IS UNCONSTITUTIONAL), 70 

EDUCATION-SCHOOL LAW (TEACHER WITH 
TENURE WHO RESIGNED AND WAS THEN 
REHIRED WAS NOT REHIRED WITH TENURE, 77 

TEACHERS (TEACHER WITH TENURE WHO 
RESIGNED AND WAS THEN REHIRED WAS NOT 
REHIRED WITH TENURE, 77 

TENURE (TEACHER WITH TENURE WHO RESIGNED 
AND WAS THEN REHIRED WAS NOT REHIRED 
WITH TENURE, 77 

TESTIMONIAL HEARSAY (DNA TEST RESULTS 
DEEMED TESTIMONIAL HEARSAY TRIGGERING 
DEFENDANT'S RIGHT TO CONFRONT THE 
ANALYST(S) WITH FIRST-HAND KNOWLEGE OF 
CRUCIAL STAGES OF THE ANALYIS), 72 

THIRD PARTY CULPABILITY (CRIMINAL LAW, THERE 
IS NO HEIGHTENED STANDARD FOR 
ADMISSIBILITY OF THIRD-PARTY CULPABILITY 
EVIDENCE, RATHER, THE USUAL PROBATIVE VS 
PREJUDICIAL BALANCING TEST APPLIES), 75 

TORT LIABILITY ARISING FROM CONTRACT 
(DISABLED POLICE OFFICER SUFFICIENTLY 
ALLEGED BREACHES OF A DUTY OF CARE BY 
THE CITY AND BY HEALTH CARE MANAGERS 
WHICH CONTRACTED WITH THE CITY TO 
MANAGE PLAINTIFF'S HEALTH CARE), 54 

TRIVIAL DEFECT (DEPRESSED DRAIN NEAR 
CONDOMINIUM ENTRANCE WAS A NON-
ACTIONABLE TRIVIAL DEFECT), 51 

TRIVIAL DEFECT (SIDEWALK RISE OF A LITTLE 
OVER AN INCH WAS A NON-ACTIONABLE TRIVIAL 
DEFECT), 51 

TRUSTS AND ESTATES (BENEFICIARIES OF 
ESTATE DID NOT HAVE STANDING TO BRING AN 
ACTION TO PRESERVE AN ESTATE ASSET, ONLY 
THE PERSONAL REPRESENTATIVE OF THE 
ESTATE HAS THAT POWER), 66 

TRUSTS AND ESTATES (MORTGAGE HAD PRIORITY 
OVER COUNTY'S CLAIM FOR REIMBURSEMENT 
OF MEDICAID BENEFITS), 49 

CRIMINAL LAW (THE TRIAL JUDGE'S FAILURE TO 
ACT ON DEFENSE COUNSEL'S OBJECTION TO T-
SHIRTS REMEMBERING THE MURDER VICTIM 
WAS ERROR, 74 

SPECTATOR DISPLAYS (CRIMINAL LAW, THE TRIAL 
JUDGE'S FAILURE TO ACT ON DEFENSE 

COUNSEL'S OBJECTION TO T-SHIRTS 
REMEMBERING THE MURDER VICTIM WAS 
ERROR, 74 

UNEMPLOYMENT INSURANCE (CO-WORKERS' 
EGREGIOUS AND LEWD BEHAVIOR, TOGETHER 
WITH THE EMPLOYER'S INADEQUATE 
RESPONSE, CONSTITUTED GOOD CAUSE FOR 
LEAVING EMPLOYMENT), 66 

UNEMPLOYMENT INSURANCE (MECHANIC WAS AN 
EMPLOYEE OF USED CAR SELLERS), 69 

UNEMPLOYMENT INSURANCE (NURSE WAS AN 
EMPLOYEE OF COMPANY WHICH DOES HEALTH 
SCREENING OF EMPLOYEES OF CORPORATE 
CLIENTS), 68 

UNEMPLOYMENT INSURANCE (PARALEGAL IN 
SMALL LAW OFFICE ENTITLED TO 
UNEMPLOYMENT INSURANCE BENEFITS), 67 

UNEMPLOYMENT INSURANCE (PART-TIME 
ATTORNEY WAS AN EMPLOYEE OF SOLO 
PRACTITIONER), 68 

UNEMPLOYMENT INSURANCE (RADIATION 
THERAPIST WAS AN EMPLOYEE ENTITLED TO 
UNEMPLOYMENT INSURANCE BENEFITS, 
DESPITE INDEPENDENT-CONTRACTOR 
DESIGNATION IN THE AGREEMENT), 67 

UNEMPLOYMENT INSURANCE (SECURITY 
CONSULTANT WAS EMPLOYEE OF OFF-TRACK 
BETTING FACILITY DESPITE INDEPENDENT 
CONTRACTOR DESIGNATION IN AGREEMENT), 
69 

VACATE CONVICTION, MOTION 
TO (CODEFENDANT, WHO TESTIFIED AGAINST 
DEFENDANT, AND DEFENDANT REPRESENTED 
BY MEMBERS OF THE SAME FIRM; IN THIS 
SITUATION AN INQUIRY TO ENSURE DEFENDANT 
IS AWARE OF ALL THE FACTS AND CONSENTS IS 
REQUIRED; MOTION TO VACATE CONVICTION 
SHOULD NOT HAVE BEEN DENIED WITHOUT A 
HEARING), 29 

VISITATION  (SAME-SEX SPOUSE OF BIOLOGICAL 
MOTHER HAD STANDING TO SEEK VISITATION 
WITH CHILDREN CONCEIVED BY ARTIFICIAL 
INSEMINATION, 40 

WADE HEARING (CRIMINAL LAW, PEOPLE DID NOT 
MEET THEIR BURDEN OF DEMONSTRATING A 
LACK OF UNDUE SUGGESTIVENESS IN THE 
PHOTO ARRAY AND LINE UP IDENTIFICATION 
PROCEDURES), 31 

WAIVER (DISQUALIFICATION OF ATTORNEYS, 
OBJECTION TO OTHER PARTY'S ATTORNEY 
WAIVED BY PARTICIPATION IN LITIGATION WITH 
KNOWLEDG OF ALLEGED CONFLICT), 15 

WAIVER (CRIMINAL LAW, DEFENSE WAIVED ANY 
OBJECTION TO A PROHIBITED CONVERSATION 
BETWEEN A COURT OFFICER AND JURORS BY 
ASKING THAT DELIBERATIONS CONTINUE 
DESPITE THE CONVERSATION, 27 

WATER (STATE WATER RESOURCES LAW DID NOT 
PREEMPT ZONING BOARD'S REQUIRING TOWN 
APPROVAL BEFORE WATER CAN BE 
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EXTRACTED FOR COMMERCIAL PURPOSES), 39 
WEIGHT OF THE 

EVIDENCE (NEGLIGENCE, (DEFENSE VERDICT 
SHOULD HAVE BEEN SET ASIDE AS AGAINST 
THE WEIGHT OF THE EVIDENCE, THE JURY 
FOUND DEFENDANT NEGLIGENT AND THERE 
WAS NO REASONABLE VIEW OF THE EVIDENCE 
IN WHICH DEFENDANT'S NEGLIGENCE WAS NOT 
A PROXIMATE CAUSE OF THE ACCIDENT), 56 

WORKERS' COMPENSATION (HEART ATTACK 
DEEMED WORK-RELATED), 71 

WORKERS' COMPENSATION LAW (AMENDMENT TO 
WORKERS' COMPENSATION LAW WHICH 

IMPOSED LIABILITY UPON INSURERS FOR 
REOPENED CASES PREVIOUSLY COVERED BY 
THE SPECIAL FUND IS UNCONSTITUTIONAL), 70 

ZONING (EXTENSIONS OF NONCONFORMING USE 
SHOULD NOT HAVE BEEN ALLOWED), 71 

ZONING (STATE WATER RESOURCES LAW DID NOT 
PREEMPT ZONING BOARD'S REQUIRING TOWN 
APPROVAL BEFORE WATER CAN BE 
EXTRACTED FOR COMMERCIAL PURPOSES), 39 

ZONING (VILLAGE BOARD OF TRUSTEES DID NOT 
FAIL TO STRICTLY COMPLY WITH THE STATE 
ENVIRONMENTAL QUALITY REVIEW ACT 
(SEQRA)), 38 

 


